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ERRATA 


309 U.S., p. 160, line 4, “debts” should be “debits”. 

308 U.S., p. 504, line 6, “225 App. Div.” should be 255 App. Div. 

308 U. S., p. 522, line 16, “N. Y. 53” should be N. Y. 669. 

308 U.S. 607. In No. 440, Gouar v. Bovay, it should have appeared 
that Messrs. George Gunby, Wm. H. Watkins, Sr., F. G. Hudson, Jr., 
and Allen Sholars were for the respondents. 
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OWEN J. ROBERTS, Associate Justice. 

HUGO L. BLACK, AssoctaTsE JUSTICE. 

STANLEY REED, Assocrste JUSTICE. 

FELIX FRANKFURTER, AssocraTE JUSTICE. 
WILLIAM O. DOUGLAS, AssoctaTE JUSTICE. 
FRANK MURPHY, Associate JUSTICE.’ 


RETIRED 


WILLIS VAN DEVANTER, AssociATE JUSTICE. 
LOUIS D. BRANDEIS. Associate JustIce. 
GEORGE SUTHERLAND, Associate JUSTICE. 


FRANK MURPHY, Attorney GENERAL. 
ROBERT H. JACKSON, AtrrorNey GENERAL.’ 
ROBERT H. JACKSON, Souicrror GENERAL. 
FRANCIS BIDDLE, Souictror GENERAL. 
CHARLES ELMORE CROPLEY, Cterx. 
THOMAS ENNALLS WAGGAMAN, MarsHat. 





‘Attorney General Murphy was nominated to be Associate 
Justice by President Roosevelt on January 4, 1940; the nomination 
was confirmed January 16th; he was commissioned and took the con- 
stitutional oath January 18th; and he took the judicial cath and 
was seated February 5, 1940. He resigned as Attorney General 
January 17th. 

Solicitor General Jackson was nominated as Attorney General by 
President Roosevelt on January 4, 1940; the nomination was con- 
firmed January 16th, and he was commissioned and took the oath of 
office cn January 18, 1940. He resigned as Solicitor General 
January 17th. 

*Mr. Francis Biddle, of Pennsylvania, was nominated as Solicitor 
General by President Roosevelt on January 4, 1940; the nomination 
was confirmed January 16th, and he was commissioned and took the 
oath of office on January 22, 1940. ur 








SUPREME COURT OF THE UNITED STATES. 


ALLOTMENT OF JUSTICES 


It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the Circuits, agreeably to the Acts of Congress in 
such case made and provided, and that such allotment 
be entered of record, viz: 

For the First Circuit, Fetrx FRANKFuRTER, Associate 
Justice. 

For the Second Circuit, HARLAN F. Stone, Associate 
Justice. 

For the Third Circuit, Owen J. Roserts, Associate 
Justice. 

For the Fourth Circuit, CHARLES Evans HuGHeEs, 
Chief Justice. 

For the Fifth Cireuit, Huco L. Buack, Associate 
Justice. 

For the Sixth Circuit, James C. McReyno ps, Asso- 
ciate Justice. 

For the Seventh Circuit, Frank Murpuy, Associate 
Justice. 

For the Eighth Circuit, Stantey ReEep, Associate 
Justice. 

For the Ninth Circuit, W1Lu1Am O. Dovatas, Associate 
Justice. 

For the Tenth Circuit, STaNtey ReEep, Associate 
Justice. 

For the District of Columbia, CHarLes Evans HuGHEs, 
Chief Justice. 


February 12, 1940. 


(For next previous allotment, see 308 U. S. p. iv.) 
IV 











SUPREME COURT OF THE UNITED STATES 


TuHurspAy, Fepruary 1, 1940. 


Present: The Cu1er Justice, Mr. Justice McREYNOLpDs, 
Mr. Justice Stone, Mr. Justice Roserts, Mr. Justice 
Buack, Mr. Justice Reep, Mr. Justice FRANKFURTER, and 
Mr. Justice DovuGLas. 


Mr. Attorney General Jackson addressed the Court as 
follows: 

Mr. Chief Justice and Associate Justices of the Supreme 
Court of the United States: The Bar of the Supreme Court, 
including those who here represent the executive branch 
of the government, desires to observe with you the one 
hundred fiftieth anniversary of this Court’s service. We 
do so in a spirit of rededication to the great principles of 
freedom and order which come to life in your judgments. 

The Court as we know it could hardly have been fore- 
seen from its beginnings. When it first convened, no one 
seemed in immediate need of its appellate process, and it 
adjourned—to await the perpetration of errors by lower 
courts. Errors were, of course, soon forthcoming. The 
Justices who sat upon the Bench, although not themselves 
aged, were older than the Court itself. The duration of an 
argument was then measured in days instead of hours. All 
questions were open ones, and neither the statesmanship 
of the Justices nor the imagination of the advocate was 
confined by the ruling case. Some philosophers have so 
feared the weight of tradition as to assert that happy are 
a people who have no history. We, however, may at least 
believe that there was some happiness in belonging to a bar 
that had little occasion to distinguish precedents or in sit- 
ting upon a Court that could not be invited to overrule 
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itself. Few tribunals have had greater opportunity for 
original and constructive work, and none ever seized oppor- 
tunity with more daring and wisdom. 

From the very beginning the duties of the Court required 
it, by interpretation of the Constitution, to settle doubts 
which the framers themselves had been unable to resolve. 
Luther Martin, in his great plea in McCulloch v. Maryland, 
was not only an advocate but a witness of what had been 
and a prophet of things to come. He said: “The whole of 
this subject of taxation is full of difficulties, which the Con- 
vention found it impossible to solve, in a manner entirely 
satisfactory.”” Thus, controversies so delicate that the 
framers would have risked their unity if an answer had been 
forced were bequeathed to this Court. During its early 
days it had the aid of counsel who expounded the Consti- 
tution from intimate and personal experience in its making. 
They knew that to get acceptance of its fundamental design 
for government many controversial details were left to be 
filled in from time to time by the wisdom of those who were 
to follow. This knowledge made them bold. 

The passing of John Marshall marked the passing of that 
phase of the Court’s experience. Thereafter the Constitu- 
tion became less a living and contemporary thing—more 
and more a tradition. The work of the Court became less 
an exposition of its text and setting and purposes, and be- 
came more largely a study of what later men had said about 
it. The Constitution was less resorted to for deciding cases, 
and cases were more resorted to for deciding about the Con- 
stitution. This was the inevitable consequence of accumu- 
lating « body of judicial experience and opinion which the 
legal profession would regard as precedents. 

It would, I am persuaded, be a mistake to regard the work 
of the Court of our own time as either less important or less 
constructive than that of its earlier days. It is perhaps 
more difficult to revise an old doctrine to fit changed con- 
ditions than to write a new doctrine on a clean slate. But, 
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as the underlying structure of society shifts, its law must 
be reviewed and rewritten in terms of current conditions 
if it is not to be a dead science. 

In this sense, this age is one of founding fathers to those 
who follow. Of course, they will reéxamine the work of this 
day, and some will be rejected. Time will no doubt disclose 
that sometimes, when our generation thinks it is correcting 
a mistake of the past, it is really only substituting one of 
itsown. But the greater number of your judgments become 
a part of the basic philosophy on which a future society will 
adjust its conflicts. 

We who strive at your bar venture to think ourselves also 
in some measure consecrated to the task of administering 
justice. Recent opinions have reminded us that the initia- 
tive in reconsidering legal doctrine should come from an 
adequate challenge by counsel. Lawyers are close to the 
concrete consequences upon daily life of the pronounce- 
ments of this Court. It is for us to bring the cases and to 
present for your corrective action any wrongs and injus- 
tices that result from operation of the law. 

However well the Court and its bar may discharge their 
tasks, the destiny of this Court is inseparably linked to the 
fate of our democratic system of representative govern- 
ment. Judicial functions, as we have evolved them, can 
be discharged only in that kind of society which is willing 
to submit its conflicts to adjudication and to subordinate 
power toreason. The future of the Court may depend more 
upon the competence of the executive and legislative 
branches of government to solve their problems adequately 
and in time than upon the merit which is its own. There 
seems no likelihood that the tensions and conflicts of our 
society are to decrease. Time increases the disparity be- 
tween underlying economic and social conditions, in re- 
sponse to which our Federation was fashioned, and those 
in which it must function. Adjustment grows more urgent, 
more extensive, and more delicate. I see no reason to doubt 
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that the problems of the next half century will test the 
wisdom and courage of this Court as severely as any half 
century of its existence. 

In asystem which makes legal questions of many matters 
that other nations treat as policy questions, the bench and 
the bar share an inescapable responsibility for fostering 
social and cultural attitudes which sustain a free and just 
government. Our jurisprudence is distinctive in that every 
great movement in American history has produced a lead- 
ing case in this Court. Ultimately, in some form of litiga- 
tion, each underlying opposition and unrest in our society 
finds its way to this judgment seat. Here, conflicts were 
reconciled or, sometimes, unhappily, intensified. In this 
forum will be heard the unending contentions between lib- 
erty and authority, between progress and stability, between 
property rights and personal rights, and between those 
forces defined by James Bryce as centrifugal and centrip- 
etal, and whose struggle he declared made up most of his- 
tory. The judgments and opinions of this Court deeply 
penetrate the intellectual life of the nation. This Court 
is more than an arbiter of cases and controversies. It is 
the custodian of a culture and is the protector of a philoso- 
phy of equal rights, of civil liberty, of tolerance, and of 
trusteeship of political and economic power, general ac- 
ceptance of which gives us a basic national unity. Without 
it our representative system would be impossible. 

Lord Balfour made an observation about British gov- 
ernment, equally applicable to American, and expressed a 
hope that we may well share, when he wrote: 

“Our alternating Cabinets, though belonging to different 
parties, have never differed about the foundation of society, 
and it is evident that our whole political machinery presup- 
poses a people so fundamentally at one that they can afford 
to bicker; and so sure of their own moderation that they are 
not dangerously disturbed by the never-ending din of polit- 
ical conflict. May it always be so.” 
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Mr. Charles A. Beardsley, President of the American Bar 
Association, addressed the Court as follows: 

Mr. Chief Justice and the Associate Justices of the Su- 
preme Court of the United States: I appreciate this oppor- 
tunity, which has been accorded to me, as the representa- 
tive of the American Bar Association, to participate in this 
commemoration of the 150th anniversary of the first session 
of this honorable Court. 

It is most fitting that this event should be commemo- 
rated. Its commemoration may well serve to recall to the 
minds of the American people the purposes of the founders 
of our National Government, and the part, in the fulfill- 
ment of those purposes, that this Court was intended to 
take, has taken, and will take in the years to come. And 
this commemoration may well serve, further, to challenge 
the American people to dedicate themselves anew to the 
fulfillment of those purposes. 

In the Preamble of our Constitution, its framers recited 
the purposes to attain which the Constitution was to be 
ordained and established. In this recital, the purpose to 
“establish justice” is second only to the purpose “to form 
a more perfect union.” 

Daniel Webster reminds us that justice is “the ligament 
that holds civilized beings together,” and “the greatest in- 
terest of man on earth.” 

To the end that they might “establish justice,” to the end 
that they might provide “the ligament that holds civilized 
beings together,” to the end that they might strengthen the 
foundation of civilization on the North American Conti- 
nent, and to the end that they might serve “the greatest 
interest of man on earth,” the framers of the Constitution 
provided therein for a federal judiciary, with this Court as 
its head, to administer “justice” under and pursuant to law. 

In the words of President Washington, this Court was 
intended to be “the keystone of our political fabric.” And 
it was intended to be the protector of our Constitution, and 
of the inalienable rights of a free people. 
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Gladstone’s characterization of our Constitution as “the 
most wonderful product ever struck off at a given time by 
the brain and purpose of man,” is justified by the fact that, 
for 150 years, this Court has approached as near as any 
human institution might well be expected to approach, the 
fulfillment of the purpose of the framers of the Constitu- 
tion, to “establish justice” for the American people. 

We may properly take pride in the extent to which this 
Court has approached that fulfillment, realizing as we do, 
as Addison reminds us, that to be just “to the utmost of 
our abilities, is the glory of man,” and that “to be perfectly 
just, is an attribute of the divine nature.” 

Not only is it permissible on this occasion for us to recall 
that this Court is a human institution, but it is also desir- 
able for the American people to recall, on this occasion, that 
this human institution will endure, and that justice, under 
and pursuant to law, will be preserved for the American 
people, only so long as the American people, by their alert- 
ness, fidelity, and sanity cause them to be preserved and to 
endure. 

For there are forces at work in the world today that are 
inimical to the continued fulfillment by this Court of the 
purpose for which it was created. 

As a result of the workings of these forces, in substantial 
parts of the world, national temples of justice are no longer 
honored or worthy of honor, and international morality and 
law are giving ground to international immorality and 
anarchy. And many hundreds of millions of people are 
engaged in war, seeking to settle their differences, not 
according to justice, but by foree—by the use of a means 
that is calculated to bring victory to the strongest, or to the 
most unscrupulous, of the contending peoples, wholly re- 
gardless of justice. 

And, even within our own borders, there are forces at 
work that are inimical to the principles upon which our 
Government is founded, including the principle of justice 
under and pursuant to law. 
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Thus, there is a tendency, among groups of employers 
and employees, to use physical force as the means of set- 
tling differences, instead of being willing to use the admin- 
istration of justice—the institution devised by man, when 
he was emerging from barbarism, as a substitute for com- 
bats, for fights and for wars—an institution that is caleu- 
lated to bring victory to the contending party who has 
the most justice on his side, regardless of the relative physi- 
cal strength of the contending parties. 

Also, we have among us many people who are eternally 
striving to inculcate doctrines that, in other parts of the 
world, are producing international lawlessness, anarchy, 
and war, doctrines that, in other parts of the world, are 
destroying temples of justice, and doctrines that, in other 
parts of the world, are depriving the people of their liber- 
ties, and of their lives. 

And, finally, there is an all-too-widespread inclination 
to disregard the fundamental principles upon which our 
Government, and our Civilization, are founded, and an all- 
too-general disposition to ignore the historic warning that 
“eternal vigilance is the price of liberty.” 

For 150 years the American people have honored, re- 
spected, and sustained this Court, and, through the years 
this Court has gained for itself the gratitude and affec- 
tionate regard of the American people, because the Ameri- 
can people have been steadfast in their devotion to the 
fundamental principles upon which our Government is 
founded, and because the American people have seen in 
the record of this Court the evidence of the striving by its 
members to be just, “to the utmost of” their “abilities.” 

This Court has gained, and has retained, this honor, this 
respect, this gratitude, and this affectionate regard, al- 
though, in the words of a nineteenth-century publicist, this 
Court has no “palaces or treasures, no arms but truth and 
wisdom, and no splendor but the justice and publicity of 
its judgments.” 

On this occasion, as we commemorate the 150th anni- 
versary of the first session of this Court, we dedicate our- 
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selves anew, to the task of defending our Constitution, to 
the task of guarding our liberties, and to the task of 
strengthening, defending, and preserving this Court, as 
“the keystone of our political fabric,” as the protector of 
our Constitution, and as the guarantor of justice for the 
American people under and pursuant to law, not only for 
another 150 years, but also for all time. 


The Chief Justice said: 

Mr. Attorney General and Mr. Beardsley: The Court 
welcomes the words of appreciation you have spoken in 
recognition of the one hundred and fiftieth anniversary of 
the day appointed for the first session of this tribunal. We 
are highly gratified at the presence of distinguished Sena- 
tors and Representatives,—the members of the Judiciary 
Committees of the Houses of Congress and of the Special 
Joint Committee appointed in relation to this occasion. 
We trust that what has been said echoes a sentiment cher- 
ished in the hearts of the American people. They have 
again and again evinced the sound instinct which leads 
them, regardless of any special knowledge of legal matters, 
to cherish as their priceless possession the judicial institu- 
tions which safeguard the reign of law as opposed to 
despotic will. Democracy is a most hopeful way of life, 
but its promise of liberty and of human betterment will be 
but idle words save as the ideals of justice, not only between 
man and man, but between government and citizen, are 
held supreme. 

The States have the power and privilege of administer- 
ing justice except in the field delegated to the Nation, and 
in that field there is a distinct and compelling need. The 
recognition of this anniversary implies the persistence, 
through the vicissitudes of one hundred and fifty years, of 
the deep and abiding conviction that amid the clashes of 
political policies, the martial demands of crusaders, the 
appeals of sincere but conflicting voices, the outbursts of 
passion and of the prejudices growing out of particular in- 
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terests, there must be somewhere the quiet, deliberate and 
effective determination of an arbiter of the fundamental 
questions which inevitably grow out of our constitutional 
system and must be determined in controversies as to in- 
dividual rights. It is the unique function of this Court, 
not to dictate policy, not to promote or oppose crusades, but 
to maintain the balance between States and Nation 
through the maintenance of the rights and duties of 
individuals. 

But necessary as is this institution, its successful working 
has depended upon its integrity and the confidence thus 
inspired. By the method of selection, the tenure of office, 
the removal from the bias of political ambition, the people 
have sought to obtain as impartial a body as is humanly 
possible and to safeguard their basic interests from impair- 
ment by the partiality and the passions of politics. The 
ideals of the institution cannot, of course, obscure its human 
limitations. It does most of its work without special pub- 
lic attention to particular decisions. But ever and anon 
arise questions which excite an intense public interest, are 
divisive in character, dividing the opinion of lawyers as 
well as laymen. However serious tiie division of opinion, 
these cases must be decided. It should occasion no sur- 
prise that there should be acute differences of opinion on 
difficult questions of constitutional law when in every other 
field of human achievement, in art, theology, and even on 
the highest levels of scientific research, there are expert 
disputants. The more weighty the question, the more seri- 
ous the debate, the more likely is the opportunity for honest 
and expert disagreement. This is a token of vitality. It 
is fortunate and not regrettable that the avenues of criti- 
cism are open to all whether they denounce or praise. This 
is a vital part of the democratic process. The essentia! 
thing is that the independence, the fearlessness, the im- 
partial thought and conscientious motive of those who de- 
cide should both exist and be recognized. And at the end 
of 150 years, this tribunal still stands as an embodiment of 
the ideal of the independence of the judicial function in 
this, the highest and most important sphere of its exercise. 
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We cannot recognize fittingly this anniversary without 
recalling the services of the men who have preceded us and 
whose work has made possible such repute as this institu- 
tion enjoys. This tribunal works in a highly concrete 
fashion. The traditions it holds have been wrought out 
through the years at the conference table and in the earnest 
study and discussions of men constantly alive to a supreme 
obligation. We do not write on a blank sheet. The Court 
has its jurisprudence, the helpful repository of the delib- 
erate and expressed convictions of generations of sincere 
minds addressing themselves to exposition and decision, 
not with the freedom of casual critics or even of studious 
commentators, but under the pressure and within the limits 
of a definite official responsibility. 

To one who over twenty-nine years ago first took his seat 
upon this Bench, this day is full of memories of associations 
with those no longer with us, who wrought with strength 
and high purpose according to the light that was given 
them, in complete absorption in their judicial duty. .We 
pay our tribute to these men of the more recent period as we 
recognize our indebtedness to their eminent predecessors. 
We venerate their example. Reflection upon their lives 
brings emphasis to the thought that even with the tenure 
of the judicial office, the service of individuals however im- 
portant in their day soon yields to the service of others who 
must meet new problems and carry on in their own strength. 

The generations come and go but the institutions of our 
Government have survived. This institution survives as 
essential to the perpetuation of our constitutional form of 
government,—a system responsive to the needs of a people 
who seek to maintain the advantages of local government 
over local concerns and at the same time the necessary na- 
tional authority over national concerns, and to make sure 
that the fundamental guarantees with respect to life, 
liberty and property, and of freedom of speech, press, as- 
sembly and religion shall be held inviolate. The fathers 
deemed that system of government well devised to secure 
the blessings of liberty to themselves and their posterity. 
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Whether that system shall continue does not rest with this 
Court but with the people who have created that system. 
As Chief Justice Marshall said: “The people made the Con- 
stitution, and the people can unmake it. It is the creature 
of their will, and lives only by their will.” It is our re- 
sponsibility to see that their will as expressed in their Con- 
stitution shall be faithfully executed in the determination 
of their controversies. 

And deeply conscious of that responsibility, in the spirit 
and with the loyalty of those who have preceded us, we now 
rededicate ourselves to our task. 
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MILLER v. HATFIELD, TRUSTEE IN FARMER 
DEBTOR BANKRUPTCY, Et AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 


No. 237. Argued January 5, 1940—Decided January 15, 1940. 


Upon finding that a necessary party to an appeal is absent, the Cir- 
cuit Court of Appeals should sustain a motion of the appellant for 
a citation to bring him in, not dismiss the appeal. 

101 F. 2d 748, reversed. 


Mr. Elmer McClain for petitioner. 


Mr. Kent W. Hughes, with whom Mr. H. E. Garling 
was on the brief. for respondents. 


Per CvuRIAM. 


This proceeding was instituted by a farmer-debtor pur- 
suant to $75 of the Bankruptcy Act. Under an order of 
the District Court, approving an order of the conciliation 
commissioner, petitioner’s farm was sold to one of the co- 
trustees of a mortgage upon the property and the sale 
was confirmed by the District Court. 

A petition for rehearing was denied. Upon appeal to 
the Circuit Court of Appeals, that court found that the 
purchaser at the sale was not a party to the appeal and 
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dismissed it. Petitioner sought a rehearing upon the 
ground that the purchaser had actual notice of the appeal 
and had appeared in the Court of Appeals joining in an 
objection to an enlargement of time for filing the record 
and also seeking appointment of a receiver or an addi- 
tional supersedeas bond. Petitioner also asked that if it 
be considered that the purchaser was not already before 
the court, a citation should be issued to bring him in. 
The Court of Appeals denied both applications. Certi- 
orari was granted, 308 U. 8. 534. 

We are of the opinion that the action of the Court of 
Appeals was erroneous. If the court deemed the pur- 
chaser to be a necessary party and not before the court, 
the motion to issue a citation to him should have been 
granted. R.S. 954, 28 U.S.C. 777. Dodge v. Knowles, 
114 U. S. 430, 488; Knickerbocker Life Insurance Co. v. 
Pendleton, 115 U. S. 339; In re Knozx-Powell-Stockton 
Co., 97 F. 2d 61. 

The decree is reversed and the cause is remanded to the 
Circuit Court of Appeals for further proceedings in con- 
formity with this opinion. 

Reversed. 





McGOLDRICK, COMPTROLLER OF THE CITY OF 
NEW YORK, v. GULF OIL CORP.* 


CERTIORARI TO THE SUPREME COURT OF NEW YORK. 


No. 473. Argued January 2, 3, 1940—Decided January 15, 1940. 


Jurisdiction to review the judgment of a state court can not be en- 
tertained if it does not affirmatively appear that the decision did 
not rest upon an adequate non-federal ground. 


Crrtrorart, 308 U. S. 545, to review 281 N. Y. 647; 22 
N. E. 2d 480, dismissed. 


* Rehearing granted, Feb. 5, 1940, see post, p. 692. 

















McGOLDRICK v. GULF OIL CORP. 


2 Opinion of the Court. 


Mr. Paxton Blair, with whom Messrs. William C. 
Chanler and Sol Charles Levine were on the brief, for 
petitioner. 


Mr. Matthew S. Gibson for respondent. 


By leave of Court, Messrs. George deForest Lord and 
Woodson D. Scott filed a brief on behalf of the Cunard 
White Star, Ltd., as amici curiae, challenging the validity 
of the tax. 


Per CurRIAM. 


The City of New York, through its Comptroller, as- 
sessed a tax against respondent with respect to sales of 
oil manufactured in that city in a bonded manufacturing 
warehouse, Class 6, established pursuant to the customs 
laws of the United States, the crude oil having been im- 
ported from Venezuela and the sales of the manufactured 
oil having been made to supply fuel to vessels engaged 
exclusively in foreign commerce. The Appellate Divi- 
sion, First Department, annulled the determination of the 
Comptroller considering the tax to be a burden upon for- 
eign commerce. 256 App. Div. 207. The Court of Ap- 
peals affirmed the order of the Appellate Division, without 
opinion. 281 N. Y. 647. Certiorari was granted, 308 U. S. 
545. 

In the absence of an explicit statement by the Court of 
Appeals that it annulled the assessment of the tax solely 
because of violation of the federal Constitution, we are 
unable to find that the decision of the highest court of the 
State did not rest upon an adequate non-federal ground. 
Jud. Code, § 237 (b), 28 U.S. C. 344 (b). Lynch v. New 
York, 293 U. S. 52; Honeyman v. Hanan, 300 U. 8S. 14; 
New York City v. Central Savings Bank, 306 U. S. 661. 

The writ of certiorari is dismissed for the want of 
jurisdiction. 

Dismissed. 
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OKLAHOMA PACKING CO. er au. v. OKLAHOMA 
GAS & ELECTRIC CoO. er at.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT. 


No. 19. Argued October 17, 1939.—Decided December 4, 1939. 
Opinion on Petition for Rehearing delivered January 15, 1940. 


1. A Delaware corporation, pursuant to the laws of Oklahoma, desig- 
nated an agent for service of process “in any action in the State 
of Oklahoma.” Held amenable to suit in the federal District 
Court in Oklahoma upon a cause of action arising in that State. 
Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165. P. 6. 

2. A determination of the Supreme Court of Oklahoma that its judg- 
ments, on appeal from rate orders of the Corporation Commission, 
were formerly legislative in character and that they can not be 
given the effect of res judicata by the retroactive influence of a 
later doctrine of that court characterizing such judgments as 
judicial—held binding on this Court. P. 7. 

. Where an action upon supersedeas bonds given by a gas company 
for the security of one of its consumers in connection with its 
appeal from a rate order, was pending in a state court and defended 
by the company’s answer upon the ground that the order violated 
the Federal Constitution, held that a subsequent suit by the com- 
pany, on the same ground, to enjoin the consumer from prosecuting 
the action could not be entertained by a federal court. Jud. 
Code, § 265. P.8. 

100 F. 2d 770, reversed. 


~~ 


CERTIORARI, 306 U.S. 629, to review the affirmance of 
a decree enjoining the prosecution of an action in the 
state court. 


Mr. Paul Ware, with whom Mr. W. R. Brown was on 
the brief, for petitioners. 


* The original opinion of the Court delivered December 4, 1939, 
which, on petition for rehearing, was withdrawn and replaced (308 
U. S. 530) by the one here reported, appears in the Appendix, post, 
p. 703. For separate opinion of the Curer Justice and McREYNOoLps 
and Roserts, JJ., delivered December 4, 1939, see post, p. 9. 
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4 Opinion of the Court. 


Messrs. I. J. Underwood and Streeter B. Flynn, with 
whom Mr. Robert M. Rainey was on the brief, for 
respondents. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The case concerns a rate controversy which has been 
winding its slow way through state and federal courts for 
thirteen years.' While the relationship of two utilities 
with Wilson & Co., a consumer of natural gas, complicates 
the situation, the legal issues before us may be disposed 
of as though this were a typical case of a utility resisting 
an order reducing its rates.* Oklahoma Gas & Electric 
Company (hereafter called Gas & Electric) appealed to 


1A history of the controversy is to be found in Oklahoma Gas & 
Electric Co. v. Wilson & Co., 146 Okla. 272; 288 P. 316; Oklahoma 
Gas & Electric Co. v. Wilson & Co., 54 F. 2d 596; Oklahoma 
Gas & Electric Co. v. Oklahoma Packing Co., 6 F. Supp. 893; 
Oklahoma Gas & Electric Co. v. Oklahoma Packing Co., 292 U. 8. 
386; Oklahoma Gas & Electric Co. v. Wilson & Co., 178 Okla. 604; 
62 P. 2d 703; Oklahoma Packing Co. v. Oklahoma Gas & Electric 
Co., 100 F. 2d 770. 

* Oklahoma Natural Gas Co. and Oklahoma Gas and Electric Co., 
both engaged in the sale of natural gas in and about Oklahoma City, 
had agreed to a division of territory. Under that agreement, Wilson & 
Co. bought gas from Gas & Electric. The Oklahoma Corporation 
, Commission found that Natural Gas had held itself out to provide gas 
to industrial consumers at a lower rate than that at which Wilson & 
Co. was able to buy from Gas & Electric. The Commission then 
ordered Natural Gas to provide Wilson & Co. with its gas at prevail- 
ing industrial rates. Both Natural Gas and Gas & Electric resisted 
the order. Natural Gas contended that it had never held itself out 
to industrial consumers; Gas & Electric claimed that it was being 
unconstitutionally deprived of its right to sell to Wilson & Co. at 
the higher rate. If, pending appeal from the Commission, the order 
were not stayed, Wilson & Co. would have been able to purchase gas 
from Natural Gas at the lower rate and Gas & Electric would have 
been forced either to lower its rates to meet the competition or to 
lose the business. 
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the Oklahoma Supreme Court from such an order by 
the Oklahoma Corporation Commission. The reduction 
was stayed pending the appeal, but to protect Wilson & 
Co. against a potential overcharge, Gas & Electric gave 
a supersedeas bond. Gas & Electric lost its appeal, Okla- 
homa Gas & Electric Co. v. Wilson & Co., 146 Okla. 272, 
288 P. 316, and Wilson & Co. brought suit on the bond. 
That suit was instituted on December 3, 1931, in one of 
the district courts of Oklahoma. To enjoin prosecution 
of the latter suit Gas & Electric on May 20, 1932, invoked 
the jurisdiction of the United States District Court for 
the Western District of Oklahoma.* After a complicated 
series of moves in both state and federal courts, not neces- 
sary here to detail, this relief was granted by the District 
Court on September 10, 1937, and on December 19, 1938, 
sustained by the Circuit Court of Appeals. Oklahoma 
Packing Co. v. Oklahoma Gas & Electric Co., 100 F. 2d 
770. Since the case in part was in conflict with the Sec- 
ond Circuit’s decision in Neirbo Co. v. Bethlehem Ship- 
building Corp., 103 F. 2d 765, and also presented novel 
aspects of important questions of federal law, we granted 
certiorari, 306 U. 8.629. We are not concerned with the 
merits of the Commission’s order. 

At the threshold we are met by the procedural objec- 
tion, seasonably made, that Wilson & Co., a Delaware 
corporation, was improperly sued in the District Court 
of the Western District of Oklahoma. The objection is 


*In 1928 Natural Gas complied with the order; and since that 
time Wilson & Co. has been buying gas at the lower rate prescribed 
by the Commission. The sole question now involved. in these pro- 
ceedings is the liability of Gas & Electric to Wilson & Co. for alleged 
overcharges between 1926 and 1928. The District Court found 
specifically that the Corporation Commission had made no threat to 
enforce penalties for violations of the 1926 order, and as to the 
Commission, declined to grant any injunctive relief. Cf. Oklahoma 
Gas & Electric Co. v. Okluhoma Packing Co., 292 U. S. 386, 390. 
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unavailable. Prior to this suit, Wilson & Co. had, agree- 
able to the laws of Oklahoma, designated an agent for 
service of process “in any action in the State of Okla- 
homa.” Both courts below found this to be in fact a 
consent on Wilson & Co.’s part to be sued in the courts 
of Oklahoma upon causes of action arising in that state. 
The Federal District Court is, we hold, a court of Okla- 
homa within the scope of that consent, and for the reasons 
indicated in Neirbo Co. v. Bethlehem Shipbuilding Corp., 
308 U.S. 165, Wilson & Co. was amenable to suit in the 
Western District of Oklahoma. 

Petitioners further urge (1) that their plea of res judi- 
cata should have been sustained, and (2) that § 265 of 
the Judicial Act (Act of March 3, 1911, 36 Stat. 1162, 
28 U.S. C. $ 379, derived from § 5 of the Act of March 2, 
1793, 1 Stat. 333, 335), was a bar to the suit. 

The claim of res judicata is based on the prior determi- 
nation in 1930 by the Supreme Court of Oklahoma that 
the contested order of the Corporation Commission was 
valid. Oklahoma Gas & Electric Co. v. Wilson & Co., 
146 Okla. 272; 288 P. 316. The pronouncements of the 
Oklahoma Supreme Court concerning the character of 
such a determination—whether under the Oklahoma Con- 
stitution it was a “legislative” or “judicial” review—have 
for a time, however, been ambiguous and fluctuating. 
After the present bill was filed but before the challenged 
injunction was decreed, the Oklahoma Supreme Court 
had held that its decision in cases like that of Oklahoma 
Gas & Electric Co. v. Wilson & Co., was a judicial judg- 
ment. Oklahoma Cotton Ginners’ Assn. v. State, 174 
Okla. 243; 51 P. 2d 327. But, in Community Natural 
Gas Co. v. Corporation Commission, 182 Okla. 137; 76 
P. 2d 393, decided after the decree here in issue, the Okla- 
homa court formally characterized its review in cases prior 
to the decision in the Ginners’ case as “legislative,” re- 
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fused to give that decision retroactive effect, and there- 
fore deemed the res judicata doctrine inapplicable to these 
prior reviews. Hence, the plea of res judicata in this case 
must fail, for on that issue state law is determinative 
here. Union & Planters’ Bank vy. Memphis, 189 U.S. 71; 
Covington v. First National Bank, 198 U.S. 100; Wright 
v. Georgia Railroad & Banking Co., 216 U. S. 420. 

There remains, therefore, the applicability of § 265 of 
the Judicial Code.* That provision would operate as a 
bar upon the power of the District Court to enjoin pro- 
ceedings previously brought in the state court on the 
supersedeas bond, if “the only thing sought to be accom- 
plished by this equitable action” is to stay the continu- 
ance of that action. Such was the construction placed 
upon the bill by the earlier District Court of three judges, 
and such was this Court’s assumption when the latter de- 
cision came here on appeal. Oklahoma Gas & Electric 
Co. v. Oklahoma Packing Co., 6 F. Supp. 893, 895; Okla- 
homa Gas & Electric Co. v. Oklahoma Packing Co., 292 
U. S. 386, 389. That case eliminated the Corporation 
Commission as party to the litigation. The District 
Court to which this Court remanded the matter sum- 
marized Gas & Electric’s claim by way of answer to the 
action brought by Wilson & Co. in the state court as an 
attack upon the Commission’s order “for substantially 
the same reasons as set out” in the present bill. 

The present suit, therefore, is one for an injunction “to 
stay proceedings” previously begun in a state court. The 
decree below is thus within the plain interdiction of an 
Act of Congress, and not taken out of it by any of the 
exceptions which this Court has heretofore engrafted 
upon a limitation of the power of the federal courts dat- 


‘Section 265 provides: “The writ of injunction shall not be granted 
by any court of the United States to stay proceedings in any court 
of a State, except in cases where such injunction may be authorized 
by any law relating to proceedings in bankruptcy.” 
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ing almost from the beginning of our history and ex- 
pressing an important Congressional policy—to prevent 
needless friction between state and federal courts. Com- 
pare Madisonville Traction Co. v. St. Bernard Mining 
Co., 196 U. S. 239; Simon v. Southern Railway Co., 236 
U.S. 115; Wells Fargo & Co. v. Taylor, 254 U.S. 175. 
See Warren, “Federal and State Court Interference,” 43 
Harv. L. Rev. 345, 372-77. That the injunction was a 
restraint of the parties and was not formally directed 
against the state court itself is immaterial. Hill v. 
Martin, 296 U. S. 393, 403. Cf. Kohn v. Central Dis- 
tributing Co., 306 U. 8. 531. Steelman v. All Continent 
Corp., 301 U. 8. 278, pressed upon us by respondents and 
relied upon below, is plainly inapplicable. 

Neither record nor findings below give any other basis 
for injunctive relief save the threatened injury implied 
in the state court lawsuit; and that could not be enjoined. 
The decree below is reversed, with directions to dismiss 


the bill. 
Reversed. 


The Cuter Justice, Mr. Justice McRrynoutps and 
Mr. Justice Roperts adhere to the views expressed in 
their separate opinion in this case. 

The separate opinion referred to was delivered Decem- 
ber 4, 1939 (see footnote, p. 4), and is as follows: 


Mr. Cuter Justice HuGHEs: 


I concur in the reversal of the judgment upon the 
ground that Wilson & Co., a Delaware corporation, was 
not amenable to suit in the federal District Court in 
Oklahoma. The question is essentially the same as that 
presented in Neirbo Co. v. Bethlehem Shipbuilding Corp., 
308 U.S. 165, and what was said in the dissenting opinion 
in that case need not be repeated here. (See, as to the 
scope of the consent under the Oklahoma statute, the 





10 OCTOBER TERM, 1939. 
Opinion of Hucues, C. J. 309 U.S. 


observations of the Circuit Court of Appeals in the Neirbo 
case, 103 F. 2d 765, 769.) 

But if it be granted that the Delaware Corporation was 
amenable to the process in question, I am unable to agree 
that the complainants should be denied relief because of 
the defense of res judicata. The judgment to which this 
effect is given was rendered by the Supreme Court of 
Oklahoma in 1930, sustaining, on appeal, an order of the 
Corporation Commission requiring gas to be furnished to 
Wilson & Co. at a specified rate. Oklahoma Gas & Elec- 
tric Co. v. Wilson & Co., 146 Okla. 272; 288 P. 316. 
At the time of that decision, the review by the Supreme 
Court of Oklahoma of such an order of the Corporation 
Commission was considered to be legislative in charac- 
ter. Oklahoma Gas Co. v. Russell, 261 U.S. 290, 291; 
McAlester Gas & Coke Co. v. Corporation Commission, 
101 Okla. 268, 270; 224 P. 698; City of Poteau v. Ameri- 
can Indian Oil & Gas Co., 159 Okla. 240, 242, 243; 
18 P. 2d 523, in which the state court cited with approval 
the decision to that effect of the Circuit Court of Appeals 
in Oklahoma Gas & Electric Co. v. Wilson & Co., 54 F. 
2d 596, 598, 599, applying the Oklahoma decisions. Com- 
pare Oklahoma Gas & Electric Co. v. Oklahoma Packing 
Co., 292 U.S. 386, 388; Corporation Commission v. Cary, 
296 U.S. 452, 458. The contention of the complainants 
before the state court was that the Commission’s order 
violated their rights under the Federal Constitution. 146 
Okla. 272. 281, 288; 288 P. 316. But in the view, as then 
held, that the action of the state court was legislative in 
character, no appeal lay to this Court from the state 
court’s determination of the federal question. Prentis v. 
Atlantic Coast Line Co., 211 U. S. 210, 226, 227; Okla- 
homa Gas Co. v. Russell, supra. Accordingly, the com- 
plainants brought this suit in the federal court to enjoin 
the enforcement of the Commission’s order. 
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It was not until several years later (in 1935) that the 
Oklahoma Supreme Court decided, in a suit between 
other parties, that its action in reviewing such an order 
of the Commission was judicial and not legislative in 
character. Oklahoma Cotton Ginners’ Assn. v. State, 174 
Okla. 243; 51 P. 2d 327. The manifest injustice of holding 
that complainants are bound by the state court’s ruling 
in 1930 as a judicial determination, when at that time 
under the state court’s construction of the state constitu- 
tion the complainants were not at liberty to treat the 
ruling as a judicial determination and to obtain a review 
of the federal question by this Court upon that ground, 
is not met, as it seems to me, by invoking the general 
doctrine of res judicata. 

Whether the judgment of a state court is res judicata 
is a question of state law. The federal courts are not 
bound to give such domestic judgments any greater force 
than that awarded them by the courts of the State where 
rendered. Union & Planters’ Bank v. Memphis, 189 U.S. 
71, 75; Covington v. First National Bank, 198 U. S. 100, 
109; Wright v. Georgia Railroad & Banking Co., 216 U.S. 
420, 429. I think that we are not at liberty to assume 
that the Oklahoma court would so far depart from the 
plain requirements of justice as to preclude in these cir- 
cumstances a review of the federal question in a court of 
competent jurisdiction. The state court has not spoken 
to that effect and what the state court has said I think 
clearly imports the contrary. 

This appears from its decision in Oklahoma Gas & 
Electric Co. v. Wilson & Co., 178 Okla. 604; 63 P. 2d 703. 
That was an action in the state court on the supersedeas 
bond given on the appeal to the Supreme Court from the 
Commission’s order in question, and Wilson & Co., the 
plaintiff, had judgment. The Supreme Court reversed 
that judgment and directed a stay pending the deter- 
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mination in this very suit in the federal court of the 
validity of the Commission’s order. The Supreme Court 
expressly referred to its decision, in 1935, in Oklahoma 
Cotton Ginners’ Assn. v. State, supra, that its action in 
reviewing orders of the Commission affecting rates of 
public utilities constituted a judicial determination of 
the questions involved. But instead of holding that the 
ruling in 1930, upon the order now under review, consti- 
tuted a final adjudication of the validity of that order, the 
Supreme Court held that the question of validity was an 
open one for determination by the federal court in the 
present suit. After saying that in view of the uncertainty 
with respect to the “right to a judicial remedy in the state 
courts,” the federal court had acquired jurisdiction of this 
suit, the state court concluded as follows: 

“That remedy was available to them as the only cer- 
tain method of obtaining a judicial determination of the 
validity of the commission’s order. The suit was a direct 
attack upon such order, and until its validity was estab- 
lished in that suit, the state court was without jurisdic- 
tion to proceed with an action based upon such order. 
This for the reason that where direct attack in equity is 
made upon the order of the commission, the defendants’ 
liability on such order is not finally determined judicially 
until final determination of the equitable action.” 

If under the state law as thus declared in Oklahoma 
upon consideration of the particular circumstances of this 
case, liability on the Commission’s order is not finally 
determined judicially until the determination of that 
question in this equity suit, I am at a loss to understand 
how the action of the state court on the 1930 appeal 
can be regarded as res judicata and thus a bar to that 
determination. 

The decree below enjoining enforcement of the Com- 
mission’s order appropriately followed the determination 
of its invalidity. The point that the decree should not 
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have gone further and enjoined the prosecution of the 
action in the state court upon the supersedeas bond is 
at best only one of technical importance, as the state court 
itself enjoined such proceedings pending the determina- 
tion of this suit, apparently in the view that a determina- 
tion herein of the invalidity of the order would dispose 
of the merits. 


Mr. Justice McReyNnoups and Mr. Justice Roserts 
join in this opinion. 





REAL ESTATE - LAND TITLE & TRUST CO. v. 
UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 229. Aigued January 5, 1940.—Decided January 15, 1940. 


Under the Revenue Act of 1928, § 23 (k), and Treasury Regulations 
74, Art. 206, a deduction for obsolescence is not allowed for a plant 
which has not functionally depreciated but which is a_ needless 
duplication acquired in a voluntary business consolidation, and 
which the management desires to eliminate, preferring another 
which is also adequate but which can be operated with fewer 
employees. Pp. 15-17. 

102 F. 2d 582, affirmed. 


CERTIORARI, 308 U.S. 539, to review a judgment revers- 
ing a judgment recovered in the District Court in a suit 
for a refund of income taxes. 


Mr. Joseph Neff Ewing, with whom Messrs. Maurice 
Bower Saul and Joseph A. Lamorelle were on the brief, 
for petitioner. 


Miss Helen R. Carloss, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Arnold Raum were on the brief, for the 
United States. 





14 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


Petitioner, a Pennsylvania corporation, was formed in 
October 1927 as a result of a statutory consolidation or 
merger of three companies. Two of the constituent com- 
panies owned title search plants which were among the 
assets acquired by petitioner as a result of the consolida- 
tion. While it was known that two title plants would be 
acquired on the consolidation, there was at that time no 
definite plan for their disposition. But an immediate in- 
vestigation was made and it was decided to store one of 
the plants in order to effect economies of operation. That 
was done substantially simultaneously with the consum- 
mation of the consolidation. About two months there- 
after it was decided that the plant retained in use was 
adequate and that the one in storage would not be needed. 
Although for a brief period some slight use appears to 
have been made of the stored plant,’ it was not kept up to 
date by the addition of current recordings. As a result it 
had only a salvage value by October 31, 1928. Mean- 
while, negotiations for its sale had been unsuccessful. 

In this action petitioner seeks a refund of income taxes 
for the fiseal year ended October 31, 1928, based on the 
refusal of the Collector of Internal Revenue to allow a 
deduction for obsolescence of this plant. It had been 
carried on the books of the constituent company at $275,- 
000 and was brought into the consolidation at $800,000. 
The District Court, however, found that its value on 
March 1, 1913, was $1,000,000; on October 31, 1928, $125,- 
000—making an actual loss of $875,000, which that court 
allowed as a deduction for obsolescence for the taxable 
year 1928. It accordingly allowed a refund. That judg- 
ment was reversed by the Circuit Court of Appeals (102 


' Evidence of use subsequent to the consolidation or merger is quite 
tenuous, the only specific instances occurring immediately prior to 
the actual consummation of the consolidation on October 31, 1927. 
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F. 2d 582). We granted certiorari because of the asserted 
conflict of that decision with Crooks v. Kansas City Title 
cd: Trust Co., 46 F. 2d 928. 

Sec. 23 (k) of the Revenue Act of 1928 (45 Stat. 791) 
allows as a deduction from gross income a “reasonable 
allowance for the exhaustion, wear and tear of property 
used in the trade or business, including a reasonable 
allowance for obsolescence.” Admittedly, if the deduc- 
tion is allowed under this provision it must be for obso- 
lescence, as there has been no exhaustion, wear or tear of 
the title plant within the meaning of the Act. Now it is 
true that in the popular sense a thing which is obsolete is 
one which is no longer used, a meaning which gives color 
to petitioner’s claim for deduction since there is no ques- 
tion that the title plant here involved is no longer utilized 
to any degree whatsoever. But the term “allowance for 
obsolescence,” as used in the Act and in the Treasury 
Regulations, has a narrower or more technical meaning 
than that derived from the common, dictionary definition 


of obsolete. The Treasury Regulations’ state the cir- 


* Treasury Regulations 74, Art. 206, promulgated under the Rev- 
enue Act of 1928, provides in full: 

“With respect to physical property the whole or any portion of 
which is clearly shown by the taxpayer as being affected by economic 
conditions that will result in its being abandoned at a future date 
prior to the end of its normal useful life, so that depreciation deduc- 
tions alone are insufficient to return the cost (or other basis) at the 
end of its economic term of usefulness, a reasonable deduction for 
obsolescence, in addition to depreciation, may be allowed in accord- 
ance with the facts obtaining with respect to each item of property 
concerning which a claim for obsolescence is made. No deduction 
for obsolescence will be permitted merely because, in the opinion of 
a taxpayer, the property may become obsolete at some later date. 
This allowance will be confined to such portion of the property on 
which obsolescence is definitely shown to be sustained and can not be 
held applicable to an entire property unless all portions thereof are 
affected by the conditions to which obsolescence is found to be due.” 
See also Bureau of Internal Revenue Bulletin “F,” January, 1931. 
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cumstances under which an allowance for obsolescence 
of physical property may be allowed, viz, where such 
property is “being effected by economic conditions that 
will result in its being abandoned at a future date prior 
to the end of its normal useful life, so that depreciation 
deductions alone are insufficient to return the cost (or 
other basis) at the end of its economic term of useful- 
ness.” This Court, without undertaking a comprehen- 
sive definition, has held that obsolescence for purposes 
of the revenue acts “may arise from changes in the art, 
shifting of business centers, loss of trade, inadequacy, 
supersession, prohibitory laws and other things which, 
apart from physical deterioration, operate to cause plant 
elements or the plant as a whole to suffer diminution in 
value.” United States Cartridge Co. v. United States, 
284 U. S. 511, 516. See also Burnet v. Niagara Falls 
Brewing Co., 282 U.S. 648, 654. Such specific examples 
illustrate the type of “economic conditions” whose effect 
on physical property is recognized as obsolescence by the 
Treasury Regulations. Others could be mentioned which 
similarly cause or contribute to the relentless march of 
physical property to the junk pile. But in general, obso- 
lescence under the Act connotes functional depreciation, 
as it does in accounting and engineering terminology.’ 
More than non-use or disuse is necessary to establish it.* 
To be sure, reasons of economy may cause a management 
to discard a title plant either where it has become out- 
moded by improved devices or where it is acquired as a 
duplicate and therefore is useless. But not every deci- 


8 Kester, Advanced Accounting (3rd ed. 1933) ch. 10; Hatfield, 
Accounting (1927) ch. V; Saliers, Depreciation Principles and Appli- 
cations (3rd ed. 1939) ch. 4; Kester, Depreciation (1924); Transac- 
tions, Amer. Soc. C. E., vol. 81, p. 1527 (1917); Marston & Agg, 
Engineering Valuation (1936) pp. 83-85. 

*2 Paul & Mertens, Law of Federal Income Taxation, § 20.114. 
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sion of management to abandon facilities or to discon- 
tinue their use gives rise to a claim for obsolescence. 
For obsolescence under the Act requires that the operative 
cause of the present or growing uselessness arise from 
external forces which make it desirable or imperative 
that the property be replaced. What those operative 
causes may be will be dependent on a wide variety of 
factual situations. “New and modern methods” appear 
to have been one of the real causes of abandonment of 
the title plant in Crooks v. Kansas City Title & Trust 
Co., supra. Suffice it here to say that no such external 
causes are present, for the record shows little more than 
the desire of a management to eliminate one plant which 
was a needless duplication of another but which function- 
ally was adequate.® The fact that fewer employees were 
required to operate the one retained than the one dis- 
carded is inconclusive here. For this is not the case of 
acquisition of a new plant to take the place of one out- 
moded or less efficient. Rather the conclusion is irre- 
sistible that the plant was discarded only as a proximate 
result of petitioner’s voluntary action in acquiring excess 
capacity. 

In view of this conclusion, we do not reach respondent’s 
further objections to allowance of this claim on grounds 
of obsolescence. 

But petitioner contends that in any event it has aban- 
doned the plant and hence is entitled to a deduction under 
§ 23 (f) of the 1928 Act which allows a corporation to 
deduct “losses sustained during the taxable year and not 
compensated for by insurance or otherwise.” Whether 
petitioner has satisfied those requirements we do not de- 


5 According to petitioner’s own witnesses, the discarded plant was 
a “more complete plant than any other plant in the City’; and it 
had a “background which went all the way back to William Penn.” 


215234 °—40——_-2 
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cide, for its claim for refund was based exclusively and 
solely on the ground that it was entitled to an allowance 
for obsolescence. Hence, in absence of a waiver by the 
government, Tucker v. Alexander, 275 U. S. 228, or a 
proper amendment, petitioner is precluded in this suit 
from resting its claim on another ground. United States 
v. Felt & Tarrant Mfg. Co., 283 U. S. 269. There has 
been no amendment and there are no facts establishing 
a waiver. 
Accordingly, the judgment of the Circuit Court of 
Appeals is 
Affirmed. 


Mr. Justice Roperts and Mr. Justice ReEep took no 
part in the consideration or decision of this case. 





YEARSLEY et au. v. W. A. ROSS CONSTRUCTION 
CO. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 156. Argued January 3, 4, 1940—Decided January 29, 1940. 


1. A contractor working for improvement of river navigation in 
conformity with a contract with the Government authorized by 
a valid Act of Congress, is not liable for injury resulting to private 
riparian land, even though what is so done amounts to a taking 
of property by the Government. P. 20. 

Where an agent or officer of the Government purporting to act 
on its behalf has been held to be liable for his conduct causing 
injury to another, the ground of liability has been found to be 
either that he exceeded his authority or that it was not validly 
conferred. 

2. For a taking of private property in the course of authorized 
navigation improvement, the Government impliedly promises to 
pay just compensation, recoverable by suit against the United 
States in the Court of Claims. P. 21. 
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3. The remedy thus afforded is plain and adequate, and satisfies 
the Fifth Amendment. Payment in advance of taking is not 
required by the Amendment. Pp. 21, 22. 

103 F. 2d 589, affirmed. 


CERTIORARI, 308 U. S. 538, to review the reversal of 
a judgment recovered by the present petitioners in an 
action against the respondent for damages to their 
riparian lands. 


Mr. Robert Van Pelt, with whom Mr. Ernest B. Perry 
was on the brief, for petitioners. 


Mr. Clay C. Rogers for respondent. 


By leave of Court, Solicitor General Jackson, Assistant 
Attorney General Shea, and Messrs. Warner W. Gardner, 
Thomas Harris, and Frederick T. Johnson filed a brief on 
behalf of the United States, as amicus curiae, in support 
of respondent. 


Mr. Cuter Justice HuGHEs delivered the opinion of 
the Court. 


In this action, brought in the state court of Nebraska 
and removed to the federal court, petitioners sought to 
recover damages upon the ground that the respondent 
company had built dikes in the Missouri River and, 
using large boats with paddles and pumps to produce 
artificial erosion, had washed away a part of petitioners’ 
land. Respondent alleged in defense that the work was 
done pursuant to a contract with the United States Gov- 
ernment, and under the direction of the Secretary of War 
and the supervision of the Chief of Engineers of the 
United States, for the purpose of improving the naviga- 
tion of the Missouri River, as authorized by an Act of 
Congress. Petitioners in reply alleged that the contract 
did not contemplate the taking of their land without just 
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compensation and that the acts of the contractor resulted 
in the destruction of petitioners’ property in violation 
of their rights under the Fifth Amendment of the Federal 
Constitution. 

Petitioners had judgment which the Circuit Court of 
Appeals reversed. 103 F.2d 589. Certiorari was granted 
because of alleged conflict with applicable decisions of 
this Court. 308 U. 8. 538. The Government has been 
permitted to appear as amicus curiae. 

The Circuit Court of Appeals found that the evidence 
established “that two dikes built in the river above, and 
one dike built opposite, their (petitioners’) land had di- 
verted the channel or the current of the river from the 
Iowa shore to the Nebraska shore” and that as a result 
the “accretion land” of petitioners “to the extent of per- 
haps 95 acres had been eroded and carried away.” There 
was evidence tending to show that in extending the dike 
opposite petitioners’ land, the contractor, “apparently 
to keep open an adequate channel for navigation between 
the end of the dike and the shore,” had accelerated the 
erosion “by using the paddle wheels of its steamboats 
to increase the action of the current.” But there was no 
evidence, as the Court of Appeals said, that this “paddle 
washing” had done “anything more than hasten the in- 
evitable.” The Court of Appeals also found it to be 
undisputed “that the work which the contractor had done 
in the river bed was all authorized and directed by the 
Government of the United States for the purpose of im- 
proving the navigation of this navigable river.” It is 
also conceded that the work thus authorized and directed 
by the governmental officers was performed pursuant to 
the Act of Congress of January 21, 1927, 44 Stat. 1010, 
1013. 

In that view, it is clear that if this authority to carry 
out the project was validly conferred, that is, if what was 
done was within the constitutional power of Congress, 
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there is no liability on the part of the contractor for 
executing its will. See Murray’s Lessee v. Hoboken Land 
& Improvement Co., 18 How. 272, 283; Lamar v. Browne, 
92 U. S. 187, 199; The Paquete Habana, 189 U. S. 453, 
465. Where an agent or officer of the Government pur- 
porting to act on its behalf has been held to be liable 
for his conduct causing injury to another, the ground 
of liability has been found to be either that he exceeded 
his authority or that it was not validly conferred. Phila- 
delphia Company v. Stimson, 223 U. S. 605, 619, 620. 
See United States v. Lee, 106 U. S. 196, 220, 221; Noble 
v. Union River Logging R. Co., 147 U. S. 165, 171, 172; 
Tindal v. Wesley, 167 U.S. 204, 222; Scranton v. Wheeler, 
179 U. S. 141, 152; American School of Magnetic Heal- 
ing v. McAnnulty, 187 U. 8. 94, 108, 110. 

Petitioners present the question whether the building 
of the dikes and the erosion of their land, because of the 
consequent diversion of the current of the river, consti- 
tuted a taking of their property for which compensation 
must be made. We do not find it necessary to pass upon 
that question, for if the authorized action in this instance 
does constitute a taking of property for which there must 
be just compensation under the Fifth Amendment, the 
Government has impliedly promised to pay that com- 
pensation and has afforded a remedy for its recovery by a 
suit in the Court of Claims. 28 U.S. C. 250. United 
States v. Great Falls Manufacturing Co., 112 U. 8. 645, 
656, 657; Great Falls Manufacturing Co. v. Attorney 
General, 124 U.S. 581, 600; United States v. Lynah, 188 
U. S. 445, 465, 466; Tempel v. United States, 248 U. S. 
121, 129, 130; Hurley v. Kincaid, 285 U.S. 95, 104, 105. 
“The Fifth Amendment does not entitle him [the owner] 
to be paid in advance of the taking” and the statute af- 
fords a plain and adequate remedy. Hurley v. Kincaid, 
supra. It follows that as the Government in such a case 
promises just compensation and provides a complete 
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remedy, action which constitutes the taking of property 
is within its constitutional power and there is no ground 
for holding its agent liable who is simply acting: under 
the authority thus validly conferred. The action of the 
agent is “the act of the government.” United States v. 
Lynah, supra. 

This principle has been applied under the statute pro- 
viding compensation for the use by the Government of 
patented inventions without license of the owner. Act of 
June 25, 1910, 36 Stat. 423. In Crozier v. Krupp, 224 
U. S. 290, 305, the Court said: “The adoption by the 
United States of the wrongful act of an officer is of course 
an adoption of the act when and as committed, and causes 
such act of the officer to be, in virtue of the statute, a 
rightful appropriation by the Government, for which 
compensation is provided.” In view of later decisions lim- 
iting the scope of that statute (Cramp & Sons v. Curtis Tur- 
bine Co., 246 U.S. 28; Marconi Wireless Telegraph Co. v. 
Simon, 246 U. 8. 46), Congress amended the statute so as 
to insure complete compensation by the Government and 
thus it operated to relieve the contractor from liability 
of every kind “for the infringement of patents in manu- 
facturing anything for the Government.” The provision 
for the recovery from the United States of “entire” com- 
pensation “emphasized the exclusive and comprehensive 
character of the remedy provided.” Richmond Screw 
Anchor Co. v. United States, 275 U.S. 331, 343. 

So, in the case of a taking by the Government of private 
property for public use such as petitioners allege here, it 
cannot be doubted that the remedy to obtain compensa- 
tion from the Government is as comprehensive as the 
requirement of the Constitution, and hence it excludes 
liability of the Government’s representatives lawfully 
acting on its behalf in relation to the taking. 

The Government contends that in this instance there 
has been no taking of petitioners’ lands within the mean- 
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ing of the Fifth Amendment. The Circuit Court of Ap- 
peals took that view, holding that petitioners had sus- 
tained merely “consequential damages from the deflection 
of waters by reason of structures lawfully constructed 
in aid of navigation.” Petitioners, as we have said, com- 
bat this ruling. We do not undertake to review it or the 
authorities cited by the parties and the Government in 
that relation, for petitioners’ claim, resting upon the 
theory that there has been a “taking,” has been found 
untenable, and there is no contention, or basis for one, 
that if the contractor was acting for the Government in 
prosecuting its work in aid of navigation without the 
taking of property, the contractor would be subject to the 
asserted liability. 

The judgment of the Circuit Court of Appeals in re- 
versing that of the District Court is affirmed but upon the 
grounds stated in this opinion. 


Affirmed. 





CARPENTER v. WABASH RAILWAY CO. Er At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 230. Argued January 9, 1940—Decided January 29, 1940. 


1. Applicable legislation enacted while the case was pending for 
review will be enforced by the appellate court. P. 26. 

2. The amendment of § 77 (n) of the Bankruptcy Act, approved 
Aug. 11, 1939, and providing that “. . . in equity receiverships 
of railroad corporations now or hereafter pending in any court 
of the United States, claims for personal injuries to employees of 
a railroad .corporation . .. shall be preferred and paid out of 
the assets of such railroad corporation as operating expenses of 
such railroad,” held applicable in this case and within the power of 
Congress. P. 27. 

3. Claims of superior equities may be accorded priority of pay- 
ment from the earnings of a railroad in an equity receivership, 
although they arose prior to the receivership. Congress may 
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determine reasonable classification of claims as entitled to priority 
because of superior equities in receivership cases in the federal 
courts. P. 27. 

. In an equity railroad receivership case, where the District Court 
denied a petition to intervene with a claim of priority of pay- 
ment for a judgment for personal injuries recovered before the 
equity proceeding was begun, held that, inasmuch as the Act of 
Aug. 11, 1939, supra, is explicit and mandatory and as the District 
Court has no diseretion to act contrary to its terms, there is no 
occasion to remand to that court in order that it may reconsider 
the claim under that Act and decide whether the intervention 
should be allowed at the stage reached by the proceedings; but that 
the court should be directed to allow the claim in accordance with 
the statute. P. 29. 

103 F. 2d 996, vacated. 


_ 


CERTIORARI, 308 U. 5S. 539, to review affirmance of a 
judgment of the District Court which denied a petition to 
intervene in a railroad receivership case. The review here 
was limited to the right of the petitioner to intervene in 
order to assert priority of a claim based on personal 


injuries. 


Mr. Hyman G. Stein, with whom Messrs. Mark D. 
Eagleton and Roberts P. Elam were on the brief, for 
petitioner. 


Mr. Arthur A. Gammell, with whom Messrs. Charles 
Nagel and Allen C. Orrick were on the brief, for respond- 
ents. Mr. Thomas W. White was on a brief for Central 
Hanover Bank & Trust Co., Trustee, and Mr. Thomer 
Hall was on a brief for Wabash Railway Co. et al., 
respondents. 


Mr. Cuter Justice HucHes delivered the opinion of 
the Court. 


In February, 1931, petitioner recovered a judgment in 
the state court of Missouri for $15,000 against the Wabash 
Railway Company for personal injuries sustained in 
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the course of his employment by that Company. On 
appeal, the judgment reduced to $10,000 was affirmed. 

In December, 1931, on a complaint in equity brought 
by a creditor of the Wabash Railway Company in the 
federal court in Missouri, setting forth its financial diffi- 
culties and that its undisputed liabilities exceeded the 
actual value of its assets, receivers were appointed. Suits 
brought by mortgage trustees were consolidated with 
the first suit. A special master was appointed to take 
proof of claims and it appears that in January, 1936, the 
master allowed petitioner’s claim as an unsecured claim 
without lien or priority. 

In January, 1938, petitioner asked leave to file a peti- 
tion seeking termination of the receivership on various 
grounds not important here. Among other things, peti- 
tioner then alleged that the master’s ruling was erroneous 
and that the claim was entitled to priority. In denying 
that petition, the District Court considered this conten- 
tion and held that the “status and classification of peti- 
tioner’s claim as an unsecured claim which is not entitled 
to any lien or priority of payment over any other un- 
secured claim” had been “correctly and finally determined 
in this cause” and that petitioner was “estopped from 
asserting a claim for preference and priority of payment.” 
The Circuit Court of Appeals affirmed the decree of the 
District Court and in doing so passed upon that question. 
The court said that no statute of Missouri and no de- 
cisions of its courts had been shown which provided or 
held that claims for personal injuries by employees were 
entitled to priority as operating expenses. Considering 
the contention of petitioner that the Wabash Railway 
Company was an Indiana corporation operating in that 
State and in Ohio and that the laws of those States ac- 
corded priority to his claim, the court thought that, even 
if so, “that situation can have no effect upon the opera- 
tion and effect of this Missouri judgment.” The court 
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also observed that while by subsection (n) of § 77 of the 
Bankruptcy Act claims for personal injuries to employees 
of a railroad corporation are entitled to priority, that 
provision applied expressly to proceedings in bankruptcy 
and the present case at this stage is an equity receiver- 
ship. And, apart from that, the court considered peti- 
tioner foreclosed from asserting such rights in this suit, 
approving the ruling of the District Court in that respect. 
103 F. 2d 996. 

Petition for certiorari was filed on July 26, 1939. 
Subsequently, by Act of Congress approved August 11, 
1939, 53 Stat. 1406, subsection (n) of § 77 of the Bank- 
ruptey Act was amended so as to apply to equity receiver- 
ships and thus to read as follows: 

“In proceedings under this section, and in equity 
receiverships of railroad corporations now or hereafter 
pending in any court of the United States, claims for 
personal injuries to employees of a railroad corporation, 
claims of personal representatives of deceased employees 
of a railroad corporation, arising under State or Federal 
laws, and claims now or hereafter payable by sureties 
upon supersedeas, appeal, attachment, or garnishment 
bonds, executed by sureties without security, for and in 
any action brought against such railroad corporation or 
trustees appointed pursuant to this section, shall be pre- 
ferred and paid out of the assets of such railroad corpora- 
tion as operating expenses of such railroad.” 

Petitioner then presented a supplemental brief in sup- 
port of his application for certiorari, directing our atten- 
tion to this statute, and in view of the importance of the 
question raised by the amendment, we granted certiorari, 
limited to the question of the right of the petitioner to 
intervene in order to assert priority. 308 U.S. 539. 

For the present purpose, we may assume, without 
deciding, that the determination of the court below was 
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correct upon the record before it and in the light of the 
law as it then stood. But it is our duty to consider the 
amended statute and to decide the question in harmony 
with its provisions, if found to be applicable. The con- 
trolling rule was thus stated by Chief Justice Marshall in 
United States v. Schooner Peggy, 1 Cranch 103, 110: 

“Tt is in the general true that the province of an appel- 
late court is only to inquire whether a judgment when 
rendered was erroneous or not. But if, subsequent to the 
judgment, and before the decision of the appellate court, 
a law intervenes and positively changes the rule which 
governs, the law must be obeyed, or its obligation denied. 
In such a case the court must decide according to 
existing laws, and if it be necessary to set aside a judg- 
ment, rightful when rendered, but which cannot be 
affirmed but in violation of law, the judgment must be set 
aside.” 

See, also, Dinsmore v. Southern Express Co., 183 U. S. 
115, 120; Crozier v. Krupp, 224 U.S. 290, 302; Gulf, C. & 
S. F. Ry. Co. v. Dennis, 224 U. 8. 503, 506; Watts, Watts 
& Co. v. Unione Austriaca, 248 U.S. 9, 21. 

We are of the opinion that the amended statute is ap- 
plicable to this proceeding. The statute applies to “equity 
receiverships of railroad corporations now . . . pending 
in any court of the United States.” This is such a case. 
The statute applies to “claims for personal injuries to 
employees of a railroad corporation.” This is such a 
claim. The statute says that a claim of that sort “shall 
be preferred and paid out of the assets of such railroad 
corporation as operating expenses of such railroad.” This 
is a direct requirement governing the action of the court 
in this cause. 

We have no doubt that Congress has constitutional 
power to impose this requirement. We have held that 
earnings, while a railroad is in possession of the court and 
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operated by its receivers, “are not necessarily and ex- 
clusively the property of the mortgagees” but are sub- 
ject to the payment of claims which have superior equities 
as these may be found to exist. Fosdick v. Schall, 
99 U. S. 235; Hale v. Frost, 99 U. 8. 389, 392. Claims 
having such equities may be accorded priority in pay- 
ment although they arose prior to the receivership. 
Miltenberger v. Logansport Railway Co., 106 U. S. 
286; Burnham v. Bowen, 111 U. 8S. 776; Union Trust 
Co. v. Illinois Midland Ry. Co., 117 U. S. 434. It is 
manifest that the reasonable classification of claims as 
entitled to priority because of superior equities may be 
the subject of determination by Congress in providing 
for the distribution of assets in bankruptcy proceedings. 
See Kuehner v. Irving Trust Co., 299 U.S. 445, 451, 452. 
In this view, the provision of subsection (n) of $77 of 
the Bankruptcy Act, as it stood prior to the amendment 
of August 11, 1939, was sustained by the Circuit Court 
of Appeals of the Seventh Circuit in Wise v. Chicago, 
R.I. & P. Ry. Co. (90 F. 2d 312) with respect to certain 
unsecured surety bonds, and by the Circuit Court of 
Appeals of the Eighth Circuit with respect to claims for 
injuries to railroad employees. Central Hanover Bank & 
Trust Co. v. Williams, 95 F. 2d 210; Thompson v. Siratt, 
95 F. 2d 214. 

We see no ground for a different conclusion with re- 
spect to the power of Congress to enact the amendment 
in relation to the distribution of assets in the case of an 
equity receivership. And the fact that the provision as 
to the latter is included in a section of the bankruptcy 
statute does not derogate from its controlling authority as 
an expression of the will of Congress. The Circuit Court 
of Appeals of the Eighth Circuit has recently held this 
provision as to equity receiverships to be applicable and 
valid in relation to claims for personal injuries sus- 
tained by employees of this railroad corporation. Ameri- 
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can Surety Co. v. Wabash Railway Co., 107 F. 2d 685. 
We think the conclusion is sound. 

It is urged in opposition to petitioner’s contention that 
unless and until the District Court upon. proper applica- 
tion has passed upon the question as to extending the 
time for filing petitioner’s claim under the amended 
statute, the question of its priority is not properly before 
this Court ; that petitioner has not asked the District Court 
to pass upon that question in the light of the amended stat- 
ute. But when the Act of August 11, 1939, was passed, 
the case was before this Court upon petition for certiorari, 
which has been granted, and in order properly to dispose 
of the case we are bound, as already stated, to consider 
and apply the amended statute. Then, the argument is 
pressed that, at least, we should remand the case to the 
District Court in order that it may determine whether the 
claim for preference and payment under the amendment 
should be entertained. It is said that such applications 
may be considered in the light of existing circumstances, 
or of the stage which the proceedings have reached, as, 
for example, in relation to steps which may have been 
taken in carrying out plans for reorganization. 

We find no provision in the statute for the exercise of 
such a discretion by the District Court where the pro- 
ceedings to which the statute refers are pending and the 
claims are within the statute. There is no suggestion 
that the present proceeding had been terminated prior to 
the enactment of the amendment or that it is not now 
pending. The statute is explicit and mandatory and the 
District Court has no discretion to act contrary to its 
terms. The statute says that the described claims “shall 
be preferred and paid out of the assets of such railroad 
corporation as operating expenses of such railroad.” 
Petitioner’s claim is within the class described and should 
be preferred and paid accordingly. 
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The judgment of the Circuit Court of Appeals is va- 
cated and the cause is remanded to the District Court 
with directions to allow petitioner’s claim in accordance 
with the statutory provision. 

Judgment vacated. 





BELL TELEPHONE COMPANY OF PENNSYL- 
VANIA v. PENNSYLVANIA PUBLIC UTILITY 
COMMISSION. 


APPEAL FROM THE SUPERIOR COURT OF PENNSYLVANIA, 
No. 252. Argued January 10, 1940.—Decided January 29, 1940. 


1. When the Supreme Court of Pennsylvania has refused appeal 
from an order of the Superior Court affirming a rate order of the 
Pennsylvania Public Utility Commission, an appeal to this Court 
is from the judgment of the Superior Court. P. 31. 

2. In the absence of other constitutional objections, it can not be 
said that a state court denies due process when on appropriate 
hearing it determines that there is evidence to sustain a finding 
of the violation of state law with respect to the conduct of local 
affairs. P. 32. 

3. Where there is no claim of confiscation, the state authority is 
competent to establish intrastate telephone rates and in so doing 
to decide what constitutes an unreasonable discrimination with 
respect to intrastate traffic. P. 32. 


Os 


AppEAL from i35 Pa. Super. Ct. 218; 5 A. 2d 410, dis- 
missed for want of a substantial federal question. 


Mr. Benjamin O. Frick, with whom Messrs. William H. 
Lamb and E. Everett Mather, Jr. were on the brief, for 
appellant. 


Messrs. Claude T. Reno, Attorney General of Pennsyl- 
vania, A. Jere Creskoff, and Harry M. Schowalter were 
on a brief for appellee. 
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By leave of Court, Messrs. John E. Benton and Clyde 
S. Bailey filed a brief on behalf of the National] Associa- 
tion of Railroad & Utilities Commissioners, as amicus 
curiae, urging affirmance. 


Per CURIAM. 


The Pennsylvania Public Utility Commission, by order 
of March 15, 1938, required appellant, The Bell Tele- 
phone Company of Pennsylvania, to revise its intrastate 
toll rates for distances exceeding 36 miles so as to con- 
form to rates charged by the American Telephone & 
Telegraph Company for comparable distances for inter- 
state services. The Commission found, after full hearing, 
that the rates charged for long distance service in Penn- 
sylvania were higher than the interstate rates for the same 
facilities for a like or greater distance, and constituted an 
unreasonable discrimination against intrastate patrons in 
violation of § 304 of the Public Utility Law of Pennsyl- 
vania of May 28, 1937, P. L. 1053. On appeal, the 
Superior Court of Pennsylvania affirmed the order. 135 
Pa. Super. Ct. 218; 5 A. 2d 410. The Supreme Court of 
Pennsylvania refused appeal. The case comes here on 
appeal from the judgment of the Superior Court. See 
Pennsylvania Railroad Co. v. Public Service Commission, 
250 U.S. 566. 

Appellant expressly disclaimed below, and also here, 
raising the question of confiscation. Its contentions are 
(1) that the Commission’s order is wholly without sup- 
port in the evidence and thus constitutes a denial of due 
process contrary to the Fourteenth Amendment; (2) that 
the order based on discrimination only, and prescribing 
rates not found to be reasonable and depriving appellant 
of considerable revenue, is arbitrary and hence a denial of 
due process; and (3) that the order is a regulation of 
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interstate rates and imposes a direct burden upon inter- 
state commerce. 

As to the first contention, it appears that the state 
court heard the appeal judicially and decided that there 
was evidence justifying the finding of the Commission 
of unreasonable discrimination in the transaction of its 
intrastate business. In the absence of other constitu- 
tional objections, it cannot be said that a state court 
denies due process when on appropriate hearing it deter- 
mines that there is evidence to sustain a finding of the 
violation of state law with respect to the conduct of local 
affairs. The contention that such a decision is erroneous 
does not present a federal question. Arrowsmith v. 
Harmoning, 118 U. 8. 194, 196; Bonner v. Gorman, 213 
U.S. 86, 91; American Railway Express Co. v. Kentucky, 
273 U. 8. 260, 273. 

As to the second contention, where there is no claim of 
confiscation, the state authority is competent to establish 
intrastate rates and in so doing to decide what constitutes 
an unreasonable discrimination with respect to intra- 
state traffic. See Stone v. Farmers’ Loan & Trust Co., 
116 U.S. 307, 325; Portland Railway, L. & P. Co. v. Rail- 
road Commission, 229 U. 8. 397, 410; Los Angeles Gas 
Co. v. Railroad Commission, 289 U. 8. 287, 304, 305; 
West Ohio Gas Co. v. Public Utilities Commission, 294 
U.S. 63, 70. 

Finally, it appears that the Commission’s order related 
exclusively to intrastate traffic and that there was no at- 
tempt to regulate interstate rates. 

The appeal is dismissed for want of a substantial fed- 
eral question. 

Dismissed. 
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MeGOLDRICK, COMPTROLLER OF THE CITY OF 
NEW YORK, v. BERWIND-WHITE COAL MIN- 
ING CO. 


CERTIORARI TO THE SUPREME COURT OF NEW YORK. 


No. 475. Argued January 2, 1940.—Decided January 29, 1940. 


. By contracts of sale made, through a sales office in the City of 
New York, with public utility and steamship companies in that 
city, a Pennsylvania corporation agreed to sell and deliver to them 
large quantities of coal of specified grades (said to possess unique 
qualities) produced at its Pennsylvania mines. The coal moved 
by rail to Jersey City and thence by barge to the City of New 
York and was there delivered to the purchasers’ plants or steam- 
ships. Held, that the imposition of a tax by New York City on the 
purchasers of the coal, measured by the sales price, and the re- 
quirement that the tax be collected by the seller, do not infringe 
the commerce clause of the Federal Constitution. Pp. 42 et seq. 

The tax is 2% of the receipts upon every sale; for consumption, 
of tangible personal property in the city, “sale” being defined as 
“any transfer of title or possession or both . . . in any manner or 
by any means whatsoever for a consideration or any agreement 
therefor.” The tax is upon the buyer, the seller being liable only 
if he fails to collect and pay over. It is conditioned upon transfer 
of title or possession or an agreement therefor, consummated in 
the State. 

. Considering the necessity of reconciling the competing constitu- 
tional demands, that commerce between the States shall not be 
unduly impeded by state action, and that the power to lay taxes 
for the support of state government shal! not be unduly curtailed, 
the Court finds no adequate ground for saying that this tax is a 
regulation which, in the absence of Congressional action, the com- 
merce clause forbids. P. 49. 

3. The tax as here applied is not open to the objections that it is 
aimed at or discriminates against interstate commerce, or that it 
is laid upon the privilege of interstate commerce, or that it is a tax 
upon interstate transportation or its gross earnings, or upon 
merchandise in the course of an interstate journey. P. 48. 

The only relation of the tax to interstate commerce arises from 
the fact that, immediately preceding transfer of possession to the 
purchaser within the State, the merchandise has been transported 
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in interstate commerce. In its effect upon interstate commerce it 
does not differ from taxes on the “use” of property which has just 
been moved in interstate commerce, or on storage or withdrawal for 
use, or a property tax on goods after arrival. 

4. There is no valid distinction in this relationship between a tax on 
property—the sum of all the rights and powers incident to owner- 

ship—and a tax on the exercise of some of its constituent elements. 

P. 52. 

The burden and effect of the tax are no greater when the pur- 
chase order or contract precedes than when it follows the interstate 

shipment. P. 54. 

}. Robbins v. Shelby County Taxing District, 120 U. 8. 489, has been 
narrowly limited to fixed-sum license taxes imposed only on the 
business of soliciting orders for the purchase of goods to be shipped 
interstate. P. 57. 

7. The tax being conditioned upon a local activity—delivery of goods 
within the State upon their purchase for consumption—is not 
subject to the objection applicable to a tax on gross receipts from 
interstate commerce, which exacts tribute for the commerce carried 
on both within and without the State. Adams Manufacturing Co. v. 
Storen, 304 U. S. 307, distinguished. P. 57. 

. The question whether the taxing statute is intended to apply 
where contracts for purchase made in New York City call for 
delivery outside of the State is a question for the state court. P. 58. 

281 N. Y. 610, 670; 22 N. E. 2d 173, 764, reversed. 


i 
~ 


~ 


-~ 


Dy 


Crrtrorart, 308 U.S. 546, to review the affirmance of a 
judgment sustaining a sales tax assessed by the Comp- 
troller of the City of New York. 


Mr. William C. Chanler, with whom Messrs. Sol Charles 
Levine, Edmund B. Hennefeld, and Jerome R. Heller- 
stein were on the brief, for petitioner. 

From whatever angle the problem is approached, the 
burden and effect of the tax are the same, whether im- 
posed upon.a sale of goods produced or stored within or 
without the State. 

If we are correct in that analysis, the tax must be 
sustained, for if its effect on interstate commerce is identi- 
cal with its effect upon local commerce, it can not violate 
the commerce clause. 
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A state taxing statute can be invalidated under the 
commerce clause only if it subjects interstate commerce 
to such a burden as is tantamount to an interference with 
the power of Congress to regulate commerce among the 
several States. Gibbons v. Ogden, 9 Wheat. 1. Whether 
it does interfere with interstate commerce is a question 
of fact. Hump Hairpin Co. v. Emmerson, 258 U.S. 290, 
295; Kansas City Ry. Co. v. Kansas, 240 U. S. 227, 233. 

The goods brought in by the “stranger from afar” 
stand upon exactly the same footing, so far as this tax 
is concerned, as those of the local merchant. True, he 
may have been taxed by his home State or even by the 
various States which he traversed on his way to the 
market. But, under the rulings of this Court he can have 
been subjected only to such taxes as were either imposed 
upon local events in the other States, or apportioned 
according to the proportion of his business done in such 
States. 

What difference does it make whether the merchant 
brings the actual goods to the market place with him, or 
whether he sells from samples? The purchaser will not 
be influenced by the question of where the warehouse, 
factory or mine may be located. Even though he may 
insist upon the product of a particular named factory or 
mine, it is immaterial whether that factory or mine is 
located in upstate New York or in Pennsylvania. His 
sole concern is to get the particular product which he 
wants, at the lowest price. 

On the other hand, if the tax at bar is held void, the 
effect upon commerce becomes immediately apparent. 
No local merchant will make any sales at all if similar 
goods are offered by his competitors from other States; 
for every purchaser will pass him by to seek the vendor 
whose goods are free from tax. 

Such a result is repugnant to every principle of equality 
between the citizens of the several States inherent in 
our federal system. 
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The present tax is indistinguishable from the “use tax,” 
recently sustained by this Court. Felt & Tarrant Mfg. 
Co. v. Gallagher, 306 U. S. 62; Southern Pacific Co. v. 
Gallagher, 306 U. S. 167; Pacific Tel. & Tel. Co. v. Gal- 
lagher, 306 U.S. 182. 

A tax imposed upon a local activity, or imposed on an 
interstate transaction before the interstate movement has 
commenced or after it has come to rest, is valid because 
it can not be imposed in more than one State. American 
Mfg. Co. v. St. Louis, 250 U. S. 459; Western Live Stock 
v. Bureau, 303 U. 8. 250; Coverdale v. Pipe Line Co., 303 
U.S. 604; Gregg Dyeing Co. v. Query, 286 U.S. 472. 

The tax here is upon the transfer of possession for use or 
consumption, a local event which can take place in only a 
single State. It is imposed not upon the seller but upon 
local buyers, who can not be taxed in any other State. 
Wiloil Corp. v. Pennsylvania, 294 U. 8. 169; Utah Power 
Co. v. Pfost, 286 U. 8. 165; Coverdale case, supra. 

The imposition by another State of a tax on the seller 
upon the same transaction would not impose a burden of 
multiple taxation merely because the commerce is being 
done, since such a tax could also be imposed upon local 
sellers. American Mfg. Co. v. St. Louis, supra; Gregg 
Dyeing Co. v. Query, supra; Nashville, C. & St. L. Ry. v. 
Wallace, 288 U. S. 249; Adams Mfg. Co. v. Storen, 304 
U.S. 307; Gwin, White & Prince v. Henneford, 305 U.S. 
434. 

Practical, social and economic considerations require 
that the tax at bar be sustained. 

It may be noted that no taxes have been imposed by 
other States in connection with the transactions involved 
in this case. Cf. Southern Pacific Co. v. Gallagher, 306 
U.S. 167, 172. 

The burden of the imaginary taxes suggested by re- 
spondent, if they are valid in their own right, would 
exist independently of the New York tax and would be 
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equally borne by similar transactions of local origin. If 
not valid in their own right, a decision sustaining the 
present tax would not open the door to their imposition. 


Mr. John W. Davis, with whom Messrs. Montgomery 
B. Angell and Marvin Lyons were on the brief, for re- 
spondent. 

A tax directed in terms or in its practical operation 
against interstate commerce as such, thereby discriminat- 
ing in favor of local commerce, is invalid. Walling v. 
Michigan, 116 U. 8. 446; Webber v. Virginia, 103 U. S. 
344; Welton v. Missouri, 91 U. S. 275; Cook v. Pennsyl- 
vania, 97 U. 8. 566; Brown v. Maryland, 12 Wheat. 419. 

A tax upon interstate sales, even though laid equally 
upon local sales, violates the commerce clause if it 
is measured by the entire gross receipts without appor- 
tionment to the activities carried on within the State; for 
if the tax were upheld, each State involved in the inter- 
state movement could with equal right impose a tax simi- 
larly measured upon the same transactions. Gwin, White 
& Prince, Inc. v. Henneford, 305 U. 8S. 484; Adams Mfg. 
Co. v. Storen, 304 U.S. 307; Western Live Stock v. Bureau 
of Revenue, 303 U. 8. 250, 255-6; Fisher’s Blend Station 
v. State Tax Commission, 297 U. 8S. 650; Philadelphia & 
Southern S. S. Co. v. Pennsylvania, 122 U. 8. 326; Case 
of the State Freight Tax, 15 Wall. 232. 

On the other hand, a nondiscriminatory local tax laid 
upon the ownership or the use of property purchased in 
interstate commerce is valid even though measured by the 
purchase price of the property, since the events or activi- 
ties upon which the tax is imposed are purely local, occur- 
ring after interstate commerce has come to an end. South- 
ern Pacific Co. v. Gallagher, 306 U. S. 167; Felt & Tar- 
rant Mfg. Co. v. Gallagher, 306 U. S. 62; Pacific Tele- 
phone & Telegraph Co. v. Gallagher, 306 U. S. 182; Hen- 
neford v. Silas Mason Co., 300 U. 8. 577; Monamotor Oil 
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Co. v. Johnson, 292 U. S. 86. Similarly, a local tax laid 
upon an event or activity, such as manufacturing or 
storage and withdrawal, completed within the taxing 
State before the interstate commerce begins, is valid 
though measured by the sale price of the property. Amer- 
ican Mfg. Co. v. St. Louis, 250 U. S. 459; Edelman v. 
Boeing Air Transport, Inc., 289 U. 8. 249; Eastern Air 
Transport, Inc. v. South Carolina Tax Comm’n, 285 
U.S. 147. 

The protection of the commerce clause extends to 
transactions in which interstate shipment of goods is con- 
templated and required. Ware & Leland vy. Mobile 
County, 209 U. 8. 405; Banker Bros. Co. v. Pennsylvania, 
294 U. S. 169; Graybar Electric Co. v. Curry, 308 U. S. 
513, affirming, 189 So. 186. 

The sales tax here was held invalid as applied to inter- 
state sales by the New York Court of Appeals. Matter 
of National Cash Register Co. v. Taylor, 276 N. Y. 208; 
cert. den. 303 U.S. 656; Matter of West Publishing Co. v. 
Taylor, 276 N. Y. 535; cert. den. 303 U. S. 656. The 
highest court of Michigan has followed the same prin- 
ciples. Montgomery Ward & Co. v. Fry, 277 Mich. 260; 
269 N. W. 166. 

In the case at bar direct shipment from seller to buyer 
was contemplated and required. Each sale was an in- 
tegrated whole and may not be broken down into a suc- 
cession of local events in an effort to divorce each com- 
ponent event (here the transfer of title and possession, 
or the making of the contract of sale) from the inter- 
state transaction and to treat it as something purely 
local and so outside the scope of the commerce clause. 

The measure of the tax is the entire gross receipts from 
the sales, without apportionment to activities or events 
occurring within the State or City of New York. If, as 
we maintain, these sales (including as their integral parts 
the negotiation and execution of the contracts, the trans- 
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portation of the goods and the transfer of title) are in- 
terstate sales and fully within the protection of the com- 
merce clause, then the final question is whether the 
measure of the tax is such that without the protection 
of the commerce clause the transactions would be sub- 
ject to the risk of multiple tax burdens, the aggregate 
of which would work a discrimination against such trans- 
actions, and might even destroy them entirely. West- 
ern Live Stock v. Bureau of Revenue, 303 U. 8S. 250, 255. 

The transactions here involved constitute a steady 
stream of bituminous coal flowing daily in large quan- 
tities from the natural source of the coal at the seller’s 
mines in Pennsylvania, through New Jersey to the ships 
and plants of the buyers at New York tidewater. The 
interstate character of these transactions, carried on in 
the same manner without variation for over forty years, 
was required by the practical necessities of the business, 
from the standpoint of both the buyer and the seller, and 
was as far from a device for the avoidance of taxes as 
anything could be. 

The present case is one in which the purchaser requires 
a special brand of coal, in large quantities, the only source 
of which is the producer’s own mines in Pennsylvania. 
The producer sells directly to the consumers in circum- 
stances which, as a matter of practical necessity both from 
the standpoint of the producing seller and the purchaser, 
require the shipment of the coal from the seller’s mines 
directly to the purchaser. Here there is only one trans- 
action, namely, the interstate sale; this is not a case of 
a dealer who buys outside the State and sells locally. Here 
there is nothing artificial in the interstate character of 
the transaction; the interstate character of the transaction 
is the essence of it. Cf. Superior Oil Co. v. Mississipm, 
280 U.S. 390. 


The delivery and transfer of title to the purchaser at the 
terminus can not be divorced from the transportation and 








40 OCTOBER TERM, 1939. 


Argument for Respondent. 309 U.S. 


treated as a purely local activity, for it is physically a part 
of the transportation of the goods. The deliveries were 
complete, and title passed to the purchasers only. when 
respondent’s barges came alongside the purchasers’ plants 
or steamships; unloading was done by the purchasers. 

The unloading is an integral part of interstate com- 
merce and within the protection of the commerce clause. 
Puget Sound Stevedoring Co. v. State Tax Comm’n, 302 
U.S. 90. 

Negotiation and execution of the contract of sale are 
indispensable incidents of the interstate sale, within the 
protection of the commerce clause. Gwin, White & 
Prince, Inc. v. Henneford, 305 U. S. 434, 437; Real Silk 
Hosiery Mills v. Portland, 268 U. S. 325; Davis v. Vir- 
ginia, 236 U. S. 697; Rearick v. Pennsylvania, 203 U. S. 
507; Brennan v. Titusville, 153 U. S. 289; Robbins v. 
" Shelby County Taxing District, 120 U.S. 489. See Adams 
Mfg. Co. v. Storen, 304 U. 8. 307, 311. 

The doctrine that interstate transactions must be rid 
of the danger of multiple burdens imposed by different 
States would be meaningless if it were limited in 
its application to multiple taxes upon the same com- 
ponent event and the same person. The due _ proc- 
ess clause prohibits one State from imposing a tax 
upon an event which occurs in another State or upon a 
person resident in another State; the commerce clause is 
not necessary to protect the transactions in that respect. 
When there is a danger that local taxes may be imposed 
by more than one State upon different phases of an inte- 
grated interstate transaction, then the fact that such taxes 
will become cumulative burdens upon the transaction and 
thus create trade barriers between the States or destroy 
the commerce entirely makes it absolutely necessary to 
bring the commerce clause into play. 

Whether the tax is payable by the buyer, or the seller, 
or the carrier, or the stevedore, is unimportant; the eco- 
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nomic burden upon the transaction is the same, since 
the amount of the tax will be reflected either in an in- 
creased cost of the goods to the buyer or a decreased 
profit to the seller. 

The business in which the purchaser is engaged is im- 
material, as this is not a tax upon his business but upon 
an interstate transaction in which he participates. Gwin, 
White & Prince, Inc. v. Henneford, 305 U. S. 434, 441; 
Western Live Stock v. Bureau of Revenue, 303 U. S. 250, 
260-1; Fisher’s Blend Station v. State Tax Coimm’n, 297 
U. 8. 650. 

The principle of Adams Mfg. Co. v. Storen, 304 U. S. 
307, and Gwin, White & Prince, Inc. v. Henneford, 305 
U.S. 434, is that a tax upon interstate transactions may 
not be imposed by any State if it is measured by entire 
gross receipts, but may be imposed only if the measure of 
the tax is a fair proportion of the gross receipts allocated 
to the activities carried on within the State. 

The use tax cases are clearly distinguishable. The 
difference is one of substance, a difference in the choice 
of the thing taxed. Southern Pacific Co. v. Gallagher, 
306 U. S. 167, 177. 


Mr. Justice STone delivered the opinion of the 
Court. 


The question for decision is whether the New York City 
tax laid upon sales of goods for consumption, as applied 
to respondent, infringes the commerce clause of the 
Federal Constitution. 

Upon certiorari to review a determination by the Comp- 
troller of the City of New York that respondent was sub- 
ject to New York City sales tax in the sum of $176,703, 
the Appellate Division of the New York Supreme Court 
held that the taxing statute as applied to respondent 
does so infringe, 255 App. Div. 961; 8 N. Y. S. 2d 668, on 
the authority of Matter of National Cash Register Co. v. 
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Taylor, 276 N. Y. 208; 11 N. E. 2d 881, cert. den., 303 
U.S. 656; Matter of Compagnie Generale Transatlantique 
v. McGoldrick, 279 N. Y. 192; 18 N. E. 2d 28. The New 
York Court of Appeals affirmed without opinion, 281 
N. Y. 610, but its amended remittitur declared that the 
affirmance was upon the sole ground that the taxing stat- 
ute as applied violated the commerce clause, id. 670. We 
granted certiorari, 308 U. 8. 546, the question presented 
being of public importance, upon a petition which chal- 
lenged the decision of the state court as not in accord 
with applicable decisions of this Court in Banker Brothers 
v. Pennsylvania, 222 U. 8. 210; Wiloil Corporation v. 
Pennsylvania, 294 U.S. 169. 

Chapter 815 of the New York Laws of 1933, as amended 
by Chapter 873 of the New York Laws of 1934, authorized 
the City of New York, for a limited period within which 
the present tax was laid, “to adopt and amend local laws 
imposingin .. . [the] city any tax . . . which the legisla- 
ture has or would have power and authority to impose.” It 
directed that “a tax imposed hereunder shall have appli- 
cation only within the territorial limits” of the city; and 
that “this Act shall not authorize the imposition of a tax 
on any transaction originating and/or consummated out- 
side of the territorial limits of . . . [the] city, notwith- 
standing that some act be necessarily performed with 
respect to such transaction within such limits.” It re- 
quired the revenues from the tax to be used exclusively 
for unemployment relief. 

Pursuant to this authority the municipal assembly of 
the City of New York adopted Local Law No. 24 of 1934 
(published as Local Law No. 25), since annually renewed, 
which laid a tax upon purchasers for consumption of 
tangible personal property generally (except foods and 
drugs furnished on prescription), of utility services in 
supplying gas, electricity, telephone service, ete., and of 
meals consumed in restaurants. By § 2 the tax was fixed 
at “two percentum upon the amount of the receipts from 
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every sale in the city of New York,” “sale” being defined 
by § 1(e) as “any transfer of title or possession, or both 

. in any manner or by any means whatsoever for a 
consideration or any agreement therefor.” Another 
clause of § 2' commands that the tax “shall be paid by 
the purchaser to the vendor, for and on account of the 
City of New York.” By the same clause the vendor, who 
is authorized to collect the tax, is required to charge it to 
the purchaser, separately from the sales price; and is 
made liable, as an insurer, for its payment to the city. 
By §§ 4 and 5 the vendor is required to keep records and 
file returns showing the amount of the receipts from sales 
and the amount of the tax. In event of its nonpayment 
to the seller the buyer is required, within fifteen days after 
his purchase, to file a tax return and to pay the tax to the 
Comptroller, who is authorized by § 2 to set up a pro- 
cedure for the collection of the tax from the purchaser. 
Purchases for resale are exempt from the tax, and a pur- 
chaser who pays the tax and later resells is entitled to a 
refund. 

The ultimate burden of the tax, both in form and in 
substance, is thus laid upon the buyer, for consumption, 
of tangible personal property, and measured by the sales 
price. Only in event that the seller fails to pay over to 
the city the tax collected or to charge and collect it as 
the statute requires, is the burden cast on him. It is con- 
ditioned upon events occurring within the state, either 


*“Tpon each taxable sale or service the tax to be collected shall be 
stated and charged separately from the sale price or charge for service 
and shown separately on any record thereof, at the time when the 
sale is made or evidence of sale issued or employed by the vendor 
and shall be paid by the purchaser to the vendor, for and on account 
of the city of New York, and the vendor shall be liable for the collec- 
tion or the service rendered; and the vendor shall have the same right 
in respect to collecting the tax from the purchaser, or in respect to 
non-payment of the tax by the purchaser, as if the tax were a part 
of the purchase price of the property or service and payable at the 
time of the sale.” 
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transfer of title or possession of the purchased property, 
or an agreement within the state, “consummated” there, 
for the transfer of title, or possession. The duty of col- 
lecting the tax and paying it over to the Comptroller is 
imposed on the seller in addition to the duty imposed 
upon the buyer to pay the tax to the Comptroller when 
not so collected. Such, in substance, has been the con- 
struction of the statute by the state courts. Matter of 
Atlas Television Co., 273 N. Y. 51; 6 N. E. 2d 94; Matter 
of Merchants Refrigerating Co. v. Taylor, 275 N. Y. 1138; 
9 N. E. 2d 799; Matter of Kesbec, Inc. v. McGoldrick, 
278 N. Y. 293; 16 N. E. 2d 288. 

Respondent, a Pennsylvania corporation, is engaged in 
the production of coal of specified grades, said to possess 
unique qualities, from its mines within that state and in 
selling it to consumers and dealers. It maintains a sales 
office in New York City and sells annually to its cus- 
tomers 1,500,000 tons of its product, of which approxi- 
mately 1,300,000 tons are delivered by respondent to some 
twenty public utility and steamship companies. The coal 
moves by rail from mine to dock in Jersey City, thence in 
most instances by barge to the point of delivery. All the 
sales contracts with the New York customers in question 
were entered into in New York City, and with two excep- 
tions, presently to be considered separately, call for de- 
livery of the coal by respondent by barge, alongside the 
purchasers’ plants or steamships. In many instances the 
price of the coal was stated to be subject to any increase 
or decrease of mining costs including wages, and of rail- 
road rates between the mines and the Jersey City termi- 
nal to which the coal was to be shipped. All the de- 
liveries, with the exceptions already noted, were made 
within New York City, and all such are concededly sub- 
ject to the tax except insofar as it infringes the commerce 
clause. 
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Section 8 of the Constitution declares that “Congress 
shall have power . . . to regulate commerce with foreign 
Nations, and among the several States... .” In im- 
posing taxes for state purposes a state is not exercising 
any power which the Constitution has conferred upon 
Congress. It is only when the tax operates to regulate 
commerce between the states or with foreign nations to 
an extent which infringes the authority conferred upon 
Congress, that the tax can be said to exceed constitutional 
limitations. See Gibbons v. Ogden, 9 Wheat. 1, 187; 
South Carolina Highway Dept. v. Barnwell Bros., 303 
U. 8. 177, 185. Forms of state taxation whose tendency 
is to prohibit the commerce or place it at a disadvantage 
as compared or in competition with intrastate commerce, 
and any state tax which discriminates against the com- 
merce, are familiar examples of the exercise of state tax- 
ing power in an unconstitutional manner, because of its 
obvious regulatory effect upon commerce between the 
states.’ 


* Despite mechanical or artificial distinctions sometimes taken be- 
tween the taxes deemed permissible and those condemned, the decisions 
appear to be predicated on a practical judgment as to the likelihood 
of the tax being used to place interstate commerce at a competi- 
tive disadvantage. See Galveston, H. & S. A. R. Co. v. Texas, 
210 U. 8. 217, 227. License taxes requiring a corporation engaged in 
interstate commerce to pay a fee of a certain percentage of its capital 
stock have been rejected because of the danger that each state in 
which the corporation does business may impose a similar tax, meas- 
ured by its interstate business in all, Western Union v. Kansas, 
216 U.S. 1; Atchison, T. & S. F. Ry. Co. v. O'Connor, 223 U.S. 280; 
Looney v. Crane Co., 245 U. S. 178; International Paper Co. v. 
Massachusetts, 246 U. 8S. 135, and have only been sustained when 
apportioned to that part of the capital thought to be attributable to 
an intrastate activity. National Leather Co. v. Massachusetts, 277 U.S. 
413; International Shoe Co. v. Shartel, 279 U. S. 429; Ford Motor 
Co. v. Beauchamp, 308 U.S. 331. Privilege taxes requiring a per- 
centage of the gross receipts from interstate transportation or from 
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But it was not the purpose of the commerce clause to 
relieve those engaged in interstate commerce of their 
just share of state tax burdens, merely because an in- 
cidental or consequential effect of the tax is an increase 
in the cost of doing the business, Western Live Stock v. 
Bureau, 303 U. 8. 250, 254. Not all state taxation is to 
be condemned because, in some manner, it has an effect 
upon commerce between the states, and there are many 
forms of tax whose burdens, when distributed through 
the play of economic forces, affect interstate commerce, 


other activities in carrying on the movement of that commerce, 
which if sustained could be imposed wherever the interstate activity 
occurs, have been struck down for similar reasons. Fargo v. Michi- 
gan, 121 U.S. 230; Philadelphia & S. Steamship Co. v. Pennsylvania, 
122 U. S. 326; Leloup v. Mobile, 127 U. 8. 640; Galveston, H. & 
S. A. R. Co. v. Texas, 210 U. 8. 217, ef. Gwin, White & Prince v. 
Henneford, 305 U. 8S. 434. Fixed-sum license fees, regardless of the 
amount, for the privilege of carrying on the commerce, have been 
thought likely to be used to overburden the interstate commerce, 
McCall v. California, 136 U. 8S. 104; Crutcher v. Kentucky, 141 U. S. 
47; Barrett v. New York, 232 U. S. 14; Texas Transportation «& 
Terminal Co. v. New Orleans, 264 U.S. 150. Taxation of articles in 
course of their movement in interstate commerce is similarly fore- 
closed. Case of State Freight Tax, 13 Wall. 232; Champlain Realty 
Co. v. Brattleboro, 260 U. S. 366; Hughes Bros. Co. v. Minnesota, 
272 U.S. 469; Carson Petroleum Co. vy. Vial, 279 U. S. 95. See 
Henderson, The Position of Foreign Corporations in American Consti- 
tutional Law, 117; Powell, Indirect Encroachment on Federal Au- 
thority by the Taxing Power of the States, 31 Harv. L. Rev. 321, 
572, 721, 932; 32 Harv. L. Rev. 234, 374, 634, 902. Lying back of 
these decisions is the recognized danger that, to the extent that the 
burden falls on economic interests without the state, it is not likely 
to be alleviated by those political restraints which are normally 
exerted on legislation where it affects adversely interests within the 
state. See Robbins v. Shelby County Taxing District, 120 1). 8. 489, 
499; South Carolina Highway Dept. v. Barnwell Bros., 303 U. 8. 177, 
185, Note 2; ef. McCulloch v. Maryland, 4 Wheat. 316; Helvering v. 
Gerhardt, 304 U.S. 405, 412. 
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which nevertheless fall short of the regulation of the com- 
merce which the Constitution leaves to Congress. <A tax 
may be levied on net income wholly derived from inter- 
state commerce.* Non-discriminatory taxation of the 
instrumentalities of interstate commerce is not pro- 
hibited.t| The like taxation of property, shipped inter- 
state, before its movement begins,°® or after it ends,° is 
not a forbidden regulation. An excise for the ware- 
housing of merchandise preparatory to its interstate ship- 
ment or upon its use,’ or withdrawal for use,* by the con- 
signee after the interstate journey has ended is not pre- 
cluded. Nor is taxation of a local business or occupation 
which is separate and distinct from the transportation 
or intercourse which is interstate commerce, forbidden 
merely because in the ordinary course such transporta- 
tion or intercourse is induced or occasioned by such busi- 
ness, or is prerequisite to it. Western Live Stock v. Bu- 
reau, supra, 253, and cases cited. 


* United States Glue Co. v. Oak Creek, 247 U. S. 321; Underwood 
Typewriter Co. v. Chamberlain, 254 U. 8. 113; Atlantic Coast Line 
R. Co. v. Daughton, 262 U. 8. 413; Matson Navigation Co. v. State 
Board, 297 U.S. 441. 

* Adams Express Co. v. Ohio, 165 U. 8. 194; Wells Fargo & Co. v. 
Nevada, 248 U. 8. 165; St. Louis & E. St. L. Ry. Co. v. Missouri, 256 
U.S. 314; Southern Ry. Co. v. Watts, 260 U.S. 519. 

*Coe v. Errol, 116 U. 8. 517; Bacon v. Illinois, 227 U. S. 504; 
Heisler vy. Thomas Colliery Co., 260 U. S. 245; Minnesota v. Blasius, 
290 U.8.1. Cf. Hope Natural Gas Ce. v. Hall, 274 U.S. 284. 

*Brown v. Houston, 114 U. 8. 622; Pittsburgh & Southern Coal 
Co. v. Bates, 156 U. 8. 577; American Steel & Wire Co. v. Speed, 192 
U.S. 500; General Oil Co. v. Crain, 209 U.S. 211. 

"Federal Compress & Warehouse Co. v. McLean, 291 U. 8. 17; 
Chassaniol v. Greenwood, 291 U. 8. 584. 

8 Eastern Air Transport v. South Carolina, 285 U. S. 147; Gregg 
Dyeing Co. v. Query, 286 U. 8. 472; Nashville, C. & St. L. Ry. Co. v. 
Wallace, 288 U. 8. 249; Edelman v. Boeing Air Transport, 289 U. S. 
249. 
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In few of these cases could it be said with assurance 
that the local tax does not in some measure affect the 
commerce or increase the cost of doing it. But in-them 
as in other instances of constitutional interpretation so 
as to insure the harmonious operation of powers reserved 
to the states with those conferred upon the national 
government, courts are called upon to reconcile compet- 
ing constitutional demands, that commerce between the 
states shall not be unduly impeded by state action, and 
that the power to lay taxes for the support of state gov- 
ernment shall not be unduly curtailed. See Woodruff v. 
Parham, 8 Wall. 123, 131; Brown v. Houston, 114 U. S. 
622; Galveston, H. & S. A. R. Co. v. Texas, 210 U. 8. 217, 
225, 227; South Carolina Highway Dept. v. Barnwell 
Bros., supra; Ford Motor Co. v. Beauchamp, 308 U. S. 
331; ef. Metcalf & Eddy v. Mitchell, 269 U.S. 514, 523, 
et seq.; Board of County Comm'rs of Jackson County v. 
United States, 308 U. 8. 343. 

Certain types of tax may, if permitted at all, so readily 
be made the instrument of impeding or destroying inter- 
state commerce as plainly to call for their condemnation 
as forbidden regulations. Such are the taxes already 
noted which are aimed at or discriminate against the com- 
merce or impose a levy for the privilege of doing it, or 
tax interstate transportation or communication or their 
gross earnings, or levy an exaction on merchandise in the 
course of its interstate journey. Each imposes a burden 
which intrastate commerce does not bear, and merely be- 
cause interstate commerce is being done places it at a 
disadvantage in comparison with intrastate business or 
property in circumstances such that if the asserted power 
to tax were sustained, the states would be left free to exert 
it to the detriment of the national commerce. 

The present tax as applied to respondent is without the 
possibility of such consequences. Equality is its theme, 
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ef. Henneford v. Silas Mason Co., 300 U. 8. 577, 583. It 
does not aim at or discriminate against interstate com- 
merce. It is laid upon every purchaser, within the state, 
of goods for consumption, regardless of whether they have 
been transported in interstate commerce. Its only relation 
to the commerce arises from the fact that immediately 
preceding transfer of possession to the purchaser within 
the state, which is the taxable event regardless of the time 
and place of passing title, the merchandise has been trans- 
ported in interstate commerce and brought to its 
journey’s end. Such a tax has no different effect upon 
interstate commerce than a tax on the “use” of property 
which has just been moved in interstate commerce, 
sustained in Monamotor Oil Co. v. Johnson, 292 U.S. 86; 
Henneford v. Silas Mason Co., supra; Felt & Tarrant Mfg. 
Co. v. Gallagher, 306 U. S. 62; Southern Pacific Co. v. 
Gallagher, 306 U. S. 167, or the tax on storage or with- 
drawal for use by the consignee of gasoline, similarly 
sustained in Gregg Dyeing Co. v. Query, 286 U.S. 472; 
Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U.S. 249; 
Edelman v. Boeing Air Transport, 289 U. 8S. 249, or the 
familiar property tax on goods by the state of destination 
at the conclusion of their interstate journey. Brown v. 
Houston, supra; American Steel & Wire Co. v. Speed, 
192 U.S. 500. 

If, as guides to decision, we look to the purpose of the 
commerce clause to protect interstate commerce from dis- 
criminatory or destructive state action, and at the same 
time to the purpose of the state taxing power under which 
interstate commerce admittedly must bear its fair share 
of state tax burdens, and to the necessity of judicial rec- 
onciliation of these competing demands, we can find 
no adequate ground for saying that the present tax is a 


regulation which, in the absence of Congressional action, 
215234°—40——_-4 
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the commerce clause forbids.’ This Court has uniformly 
sustained a tax imposed by the state of the buyer upon a 
sale of goods, in several instances in the “original pack- 
age,” effected by delivery to the purchaser upon arrival 
at destination after an interstate journey, both when the 
local seller has purchased the goods extra-state for the 
purpose of resale, Woodruff v. Parham, supra; Hinson v. 
Lott, 8 Wall. 148; Banker Bros. v. Pennsylvania, supra; 
Wiloil Corp. v. Pennsylvania, supra; Graybar Electric 
Co. v. Curry, 308 U.S. 513; 238 Ala. 116; 189 So. 186, and 
when the extra-state seller has shipped them into the 
taxing state for sale there. Hinson v. Lott, supra; 
Sonneborn Bros. v. Cureton, 262 U. 8. 506. It has like- 
wise sustained a fixed-sum license tax imposed on the 
agent of the interstate seller for the privilege of selling 
merchandise brought into the taxing state for the pur- 
pose of sale. Howe Machine Co. v. Gage, 100 U. 8. 676; 
Emert v. Missouri, 156 U. 8. 296; Kehrer v. Stewart, 197 
U. S. 60; Baccus v. Louisiana, 232 U. 8. 334; Wagner v. 
Covington, 251 U. 8. 95. 

The only challenge made to these controlling author- 
ities is by reference to unconstitutional “burdens” on 
interstate commerce made in general statements which 
are inapplicable here because they are torn from their 
setting in judicial opinions and speak of state regulations 
or taxes of a different kind laid in different circumstances 
from those with which we are now concerned. See for 
example, Galveston, H. & S.A.R. Co. v. Texas, supra; 
Cooney v. Mountain States Telephone Co., 294 U.S. 384; 
Fisher’s Blend Station v. Tax Commission, 297 U.S. 650. 
Others will presently be discussed. But unless we are 
now to reject the plain teaching of this line of sales tax 


* The imposition on the seller of the duty to insure collection of the 
tax from the purchaser does not violate the commerce clause. See 
Monamotor Oil Co. v. Johnson, supra; Felt & Tarrant Mfg. Co. v. 
Gallagher, supra. 
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decisions, extending back for more than seventy years 
from Graybar Electric Co. v. Curry, supra, decided this 
term, to Woodruff v. Parham, supra, the present tax must 
be upheld. As we have seen, the ruling of these de- 
cisions does not rest on precedent alone. It has the sup- 
port of reason and of a due regard for the just balance 
between national and state power. In sustaining these 
taxes on sales emphasis was placed on the circumstances 
that they were not so laid, measured or conditioned as to 
afford a means of obstruction to the commerce or of 
discrimination against it, and that the extension of the 
immunity of the commerce clause contended for would 
be at the expense of state taxing power by withholding 
from taxation property and transactions within the state 
without the gain of any needed protection to interstate 
commerce. Woodruff v. Parham, supra, 137, 140; Hin- 
son v. Lott, supra, 152; Sonneborn Bros. v. Cureton, 
supra, 513, 514, 521; Wiloid Corp. v. Pennsylvania, supra, 
174; ef. Brown v. Houston, supra; Henneford v. Silas 
Mason Co., supra, 583.*° 


* In all of these cases, except Henneford v. Silas Mason Co., supra, 
the taxed sale was of merchandise in the “original package,” although 
the original package doctrine had been thought to be a “positive and 
absolute” limitation on the exercise of state power. American Steel & 
Wire Co. v. Speed, 192 U.S. 500, 521. The doctrine originated in 
Brown v. Maryland, 12 Wheat. 419, where a discriminatory tax on 
imports was involved. It was overthrown as to interstate commerce 
when the court found that it would be unjust to permit the merchant 
who engaged in interstate commerce to escape a tax which the state 
had levied on the sale of goods after their interstate shipment, but 
with equal justice on all merchants. Woodruff v. Parham, 8 Wall. 
123; Hinson v. Lott, 8 Wall. 148. After its supposed recrudescence in 
Leisy v. Hardin, 135 U.S. 100, the opinions of Justice Miller in Wood- 
ruff v. Parham, supra, and of Justice Bradley in Brown v. Houston, 
114 U. S. 622, were explained by Chief Justice (then Justice) White 
in American Steel & Wire Co. v. Speed, supra, at 521, as the recogni- 
tion by the court that the question was not whether “interstate com- 
merce was to be considered as having completely terminated,” but 
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Apart from these more fundamental considerations 
which we think are of controlling force in the application 
of the commerce clause, we can find no adequate basis for 
distinguishing the present tax laid on the sale or pur- 
chase of goods upon their arrival at destination at the end 
of an interstate journey from the tax which may be laid 
in like fashion on the property itself. That the latter is 
a permissible tax has long been established by an un- 
wavering line of authority. Brown v. Houston, supra; 
Coe v. Errol, 116 U.S. 517; Pittsburgh & Southern Coal 
Co. v. Bates, 156 U.S. 577; American Steel & Wire Co. v. 
Speed, supra, 520; General Oil Co. v. Crain, 209 U. S. 
211; Bacon v. Illinois, 227 U. 8. 504. As we have often 
pointed out, there is no distinction in this relationship be- 
tween a tax on property, the sum of all the rights and 
powers incident to ownership, and the taxation of the 
exercise of some of its constituent elements. Nashville, 
C.& St. L. Ry. Co. v. Wallace, supra, 267, 268; Henneford 
v. Silas Mason Co., supra, 582; ef. Bromley v. McCaughn, 


whether a particular exertion of taxing power by a state “so operated 
upon interstate commerce as to amount to a regulation thereof, in 
conflict with the paramount authority conferred upon Congress.” 
He pointed out that the Court in these cases “conceded that the goods 
which were taxed had not completely lost their character as inter- 
state commerce since they had not been sold in the original package. 
As, however, they had arrived at their destination, were at rest in 
the State, were enjoying the protection which the laws of the State 
afforded, and were taxed without discrimination like all other property, 
it was held that the tax did not amount to a regulation in the sense 
of the Constitution, although its levy might remotely and indirectly 
affect interstate commerce.” Cf. Cardozo, J., in Baldwin v. Seelig, 
294 U.S. 511, 526. 

“The test of the ‘original package,’ which came into our law with 
Brown v. Maryland, 12 Wheat. 419, is not inflexible and final for the 
transactions of interstate commerce, whatever may be its validity for 
commerce with other countries. Cf. Woodruff v. Parham, supra; 
Anglo-Chilean Nitrate Sales Corp. v. Alabama, 288 U. 8. 218, 226. 
There are purposes for which merchandise, transported from another 
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280 U. S. 124, 136-138. If coal situated as that in the 
present case was, before its delivery, subject to a state 
property tax, see Brown v. Houston, supra; Pittsburgh & 
Southern Coal Co. v. Bates, supra, transfer of possession 
of the coal upon a sale is equally taxable, see Wiloil Corp. 
v. Pennsylvania, supra, 175, just as was the storage or 
use of the property in similar circumstances held taxable 
in Nashville, C.& St. L. Ry. Co. v. Wallace, supra; Henne- 
ford v. Silas Mason Co., supra. 

Respondent, pointing to the course of its business and 
to its contracts which contemplate the shipment of the 
coal interstate upon orders of the New York customers, 
insists that a distinction is to be taken between a tax laid 
on sales made, without previous contract, after the mer- 
chandise has crossed the state boundary, and sales, the 
contracts for which when made contemplate or require the 
transportation of merchandise interstate to the taxing 


state, will be treated as a part of the general mass of property at the 
state of destination though ‘still in the original containers. This is 
so, for illustration, where merchandise so contained is subjected to a 
non-discriminatory property tax which it bears equally with other 
merchandise produced within the state. Sonneborn Bros. v. Cureton, 
262 U. 8S. 506; Texas Co. v. Brown, 258 U.S. 466, 475; American 
Steel & Wire Co. v. Speed, 192 U.S. 500. . . . ‘Astate tax upon 
merchandise brought in from another State, or upon its sales, whether 
in original packages or not, after it has reached its destination and 
is in a state of rest, is lawful only when the tax is not discriminating 
in its incidence against the merchandise because of its origin in another 
State.’ Sonneborn Bros. v. Cureton, supra, at p. 516. Cf. Bowman 
v. Chicago & N. W. Ry. Co., 125 U.S. 465, 491; . . . ‘In brief, 
the test of the original package is not an ultimate principle. It is an 
illustration of a principle. Pennsylvania Gas Co. v. Public Service 
Comm'n, 225 N. Y. 397, 403; 122 N. E. 260. It marks a convenient 
boundary and one sufficiently precise save in exceptional conditions. 
What is ultimate is the principle that one state in its dealings with 
another may not place itself in a position of economic isolation. 
Formulas and catchwords are subordinate to this overmastering 
requirement.” 
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state. Only the sales in the state of destination in the 
latter class of cases, it is said, are protected from taxation 
by the commerce clause, a qualification which respondent 
concedes is a salutary limitation upon the reach of the 
clause since its use is thus precluded as a means of avoid- 
ing state taxation of merchandise transported to the state 
in advance of the purchase order or contract of sale. 

But we think this distinction is without the support of 
reason or authority. A very large part, if not most of 
the merchandise sold in New York City, is shipped inter- 
state to that market. In the case of products like cotton, 
citrus fruits and coal, not to mention many others which 
are consumed there in vast quantities, all have crossed the 
state line to seek a market, whether in fulfillment of a 
contract or not. That is equally the case with other goods 
sent from without the state to the New York market, 
whether they are brought into competition with like 
goods produced within the state or not. We are unable 
to say that the present tax, laid generally upon all sales 
to consumers within the state, subjects the commerce 
involved where the goods sold are brought from other 
states, to any greater burden or affects it more, in any 
econcmic or practical way, whether the purchase order or 
contract precedes or follows the interstate shipment. 
Since the tax applies only if a sale is made, and in either 
case the object of interstate shipment is a sale at destina- 
tion, the deterrent effect of the tax would seem to be the 
same on both. Restriction of the scope of the commerce 
clause so as to prevent recourse to it as a means of cur- 
tailing state taxing power seems as salutary in the one 
case as in the other. 

True, the distinction has the support of a statement 
obiter in Sonneborn Bros. v. Cureton, supra, 515, and 
seems to have been tacitly recognized in Ware & Leland 
v. Mobile County, 209 U. S. 405, 412, and Banker Bros. 














McGOLDRICK v. BERWIND-WHITE CoO. 55 
33 Opinion of the Court. 


Co. v. Pennsylvania, supra, although in each case a tax 
on the sale of goods brought into the state for sale was 
upheld. But we have sustained the tax where the course 
of business and the agreement for sale plainly contem- 
plated the shipment interstate in fulfilment of the con- 
tract. Wiloil Corporation v. Pennsylvania, supra, 173; 
Graybar Electric Co. v. Curry, supra. In the same cir- 
cumstances the Court has upheld a property tax on the 
merchandise transported, American Steel & Wire Co. v. 
Speed, supra; General Oil Co. v. Crain, supra; see Bacon 
v. Illinois, supra, 515, 516; upon its use, Monamotor Oil 
Co. v. Johnson, supra; Felt & Tarrant Co. v. Gallagher, 
supra, and upon its storage; cf. Gregg Dyeing Co. v. 
Query, supra; Nashville, C. & St. L. Ry. Co. v. Wallace, 
supra. Taxation of property or the exercise of a power 
over it immediately preceding its previously contem- 
plated shipment interstate has been similarly sustained. 
Coe v. Errol, supra; Bacon v. Illinois, supra; Federal 
Compress & Warehouse Co. v. McLean, 291 U.8.17. For 
reasons already indicated all such taxes upon property or 
the exercise of the powers of ownership stand in no dif- 
ferent relation to interstate commerce and have no dif- 
ferent effect upon it than has the present sales tax upon 
goods whose shipment interstate into the taxing state 
was contemplated when the contract was entered into. 

It is also urged that the conclusion which we reach is 
inconsistent with the long line of decisions of this Court 
following Robbins v. Shelby County Taxing District, 120 
U. S. 489, which have held invalid, license taxes to the 
extent that they have sought to tax the occupation of 
soliciting orders for the purchase of goods to be shipped 
into the taxing state. In some instances the tax appeared 
to be aimed at suppression or placing at a disadvantage 
this type of business when brought into competition with 
competing intrastate sales. See Robbins v. Shelby County 
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Taxing District, supra, 498; Caldwell v. North Caro- 
lina, 187 U. 8S. 622, 632." In all, the statute, in its prac- 
tical operation, was capable of use, through increase in 
the tax, and in fact operated to some extent to place the 
merchant thus doing business interstate at a disadvantage 
in competition with untaxed sales at retail stores within 
the state. While a state, in some circumstances, may 
by taxation suppress or curtail one type of intrastate 
business to the advantage of another type of competing 
business which is left untaxed, see Puget Sound Power & 
Light Co. v. Seattle, 291 U. 8S. 619, 625, and cases cited, 
it does not follow that interstate commerce may be sim- 
ilarly affected by the practical operation of a state taxing 
statute. Compare Hammond Packing Co. v. Montana, 
233 U.S. 331, Magnano Co. v. Hamilton, 292 U. S. 40, 
with Schollenberger v. Pennsylvania, 171 U. 8. 1; Rob- 
bins v. Shelby County Taxing District, supra; Sprout v. 
South Bend, 277 U.S. 163. It is enough for present pur- 








“When the Robbins case was decided, sixteen states required the 
payment of license taxes by some kinds of drummers. For citations 
of the statutes, see, Lockhart, Sales Tax in Interstate Commerce, 52 
Harv. L. Rev. 617, 621. More recently it has been estimated that 
almost 800 municipal ordinances directed at drummers were adopted 
for the purpose of embarrassing this competition with local merchants. 
Hemphill, the House to House Canvasser in Interstate Commerce, 60 
Am. L. Rev. 641. The court was cognizant of this trend, see Robbins 
v. Shelby County Taxing District, 120 U. 8. 489, 498. Following this 
decision 19 such taxes were declared invalid. Carson v. Maryland, 
120 U. S. 502; Asher v. Texas, 128 U. 8. 129; Stoutenburgh v. Hen- 
nick, 129 U.S. 141; Brennan v. Titusville, 153 U.S. 289; Stockard v. 
Morgan, 185 U. S. 27; Caldwell v. North Carolina, 187 U. S. 622; 
Crenshaw v. Arkansas, 227 U.S. 389; Rogers v. Arkansas, 227 U. 8. 
401; Stewart v. Michigan, 232 U.S. 665; Davis v. Virginia, 236 U. 8. 
697; Real Silk Hosiery Mills v. Portland, 268 U. 8S. 325. Read in 
their proper historical setting these cases may be said to support the 
view that this kind of a tax is likely to be used “as an instrument of 
discrimination against interstate or foreign commerce,” see DiSanto v. 
Pennsylvania, 273 U.S. 34, 39. 











McGOLDRICK v. BERWIND-WHITE CoO. 57 
33 Opinion of the Court. 


poses that the rule of Robbins v. Shelby County Taxing 
District, supra, has been narrowly limited to fixed-sum 
license taxes imposed on the business of soliciting orders 
for the purchase of goods to be shipped interstate, com- 
pare Robbins v. Shelby County Taxing District, supra, 
with Ficklen v. Shelby County Taxing District, 145 U. S. 
1; see Howe Machine Co. v. Gage, supra; Wagner v. 
Covington, supra; and that the actual and potential 
effect on the commerce of such a tax is wholly wanting in 
the present case. 

Finally, it is said that the vice of the present tax is that 
it is measured by the gross receipts from interstate com- 
merce and thus in effect reaches for taxation the com- 
merce carried on both within and without the taxing 
state. Adams Manufacturing Co. v. Storen, 304 U. S. 
307; Gwin, White & Prince v. Henneford, supra; ef. 
Western Live Stock v. Bureau, supra, 260. It is true that 
a state tax upon the operations of interstate commerce 
measured either by its volume or the gross receipts de- 
rived from it has been held to infringe the commerce 
clause, because the tax if sustained would exact tribute 
for the commerce carried on beyond the boundaries of the 
taxing state, and would leave each state through which 
the commerce passes free to subject it to a like burden not 
borne by intrastate commerce. See Western Live Stock 
v. Bureau, supra, 255; Gwin, White & Prince v. Henne- 
ford, supra, 439. 

In Adams Manufacturing Co. v. Storen, supra, 311, 312, 
a tax on gross receipts, so far as laid by the state of the 
seller upon the receipts from sales of goods manufactured 
in the taxing state and sold in other states, was held in- 
valid because there the court found the receipts derived 
from activities in interstate commerce, as distinguished 
from the receipts from activities wholly intrastate, were 
included in the measure of the tax, the sales price, with- 
out segregation or apportionment. It was pointed out, 
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pages 310, 311 and 312, that had the tax been conditioned 
upon the exercise of the taxpayer’s franchise or its privi- 
lege of manufacturing in the taxing state, it would have 
been sustained, despite its incidental effect on interstate 
commerce, since the taxpayer's local activities or privileges 
were sufficient to support such a tax, and that it could 
fairly be measured by the sales price of the goods. Com- 
pare American Manufacturing Co. v. St. Louis, 250 U. S. 
459, with Crew Levick Co. v. Pennsylvania, 245 U.S. 292. 
See Western Live Stock v. Bureau, supra, 257-259; cf. 
Bass, Ratcliff & Gretton v. State Tax Commission, 266 
U. S. 271, 280; Educational Films Corp. v. Ward, 282 
U. S. 379, 387-8; Pacific Co. v. Johnson, 285 U. S. 480. 
The rationale of the Adams Manufacturing Co. case 
does not call for condemnation of the present tax. Here 
the tax is conditioned upon a local activity, delivery of 
goods within the state upon their purchase for consump- 
tion. It is an activity which, apart from its effect on the 
commerce, is subject to the state taxing power. The 
effect of the tax, even though measured by the sales price, 
as has been shown, neither discriminates against nor 
obstructs interstate commerce more than numerous other 
state taxes which have repeatedly been sustained as in- 
volving no prohibited regulation of interstate commerce. 
In two instances already noted, respondent’s contracts 
with Austin, Nichols & Co. and with the New England 
Steamship Company call for delivery of the coal at points 
outside of New York, in the one case f. 0. b. at the mines 
in Pennsylvania, and in the other at the pier in Jersey 
City, New Jersey, and deliveries were made accordingly. 
Respondent asked the state courts to rule that the tax- 
ing act did not apply to these transactions, particularly 
because the enabling statute expressly prohibits the city 
from imposing a tax upon “any transaction originating 
and/or consummated outside the territorial limits of the 
City.” See Matter of Gunther’s Sons v. McGoldrick, 
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279 N. Y. 148; 18 N. E. 2d 12. This question the state 
courts left unanswered, the Court of Appeals resting its 
decision wholly on the constitutional ground. 

Upon the remand of this cause for further proceedings 
not inconsistent with this decision, the state court will be 
free to decide the state question, and the remand will be 
without prejudice to the further presentation to this 
Court of any federal question remaining undecided here, 
if the state court shall determine that the taxing statute 


is applicable. 
Reversed. 


Mr. Cuter Justice HuGHEs, dissenting. 


The pressure of mounting outlays has led the States 
to seek new sources of revenue, and we have gone far in 
sustaining state power to tax property and transactions 
subject to their jurisdiction despite incidental or indirect 
effects upon interstate commerce. But hitherto we have 
also maintained the principle that the States cannot lay a 
direct tax upon that commerce. In the instant case, the 
Court of Appeals of New York has decided unanimously 
that the tax as here applied is such a tax and goes beyond 
the limit of state power. 281 N. Y. 610. See, also, Matter 
of National Cash Register Co. v. Taylor, 276 N. Y. 208; 
11 N. E. 2d 881. I think that the judgment should be 
affirmed. 

The case is one of interstate commerce in its most ob- 
vious form. The Berwind-White Company is a Pennsyl- 
vania corporation engaged in mining coal in that State. 
It has a sales office in New York. Its coal is mined 
from two veins known as “B Seam” and “C Prime Seam.” 
The coal is sold to New York consumers for plants and 
steamships. The contracts of sale call for coal from the 
seller’s mines in Pennsylvania, most of it being of the “B 
Seam” sort. The contracts are generally for a specified 
period, orders being given as coal is needed. The pur- 
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chasers notify the mining company of their requests, 
whereupon the coal is mined to meet the orders, two days 
being allowed for mining and five for transportation. 
The coal is transported from the mines by railroad to a 
pier in Jersey City where the seller’s barges take the coal 
and bring it alongside the purchasers’ plant or steamship 
where delivery is made, the purchasers doing the un- 
loading. There were two purchasers who took delivery 
outside New York. 

The tax is two per cent of the entire purchase price. 
The Court of Appeals has described the tax as “two per 
cent upon receipts from every sale of tangible personal 
property sold within the City.” Matter of Sears, Roe- 
buck & Co. v. McGoldrick, 279 N. Y. 184, 187; 18 N. E. 
2d 25. There can be no doubt as to the incidence of the 
tax in this instance. The Comptroller of the City has 
assessed the tax against the seller, the Berwind-White 
Company. The statute requires the seller, under penalty, 
to file a return of its sales and to pay the tax. To enforce 
the payment, the property of the seller may be levied 
upon under a Comptroller’s warrant. It is the tax so 
laid that the City now demands. In the Matter of Atlas 
Television Co., 273 N. Y. 51, 57, 58; 6 N. E. 2d 94, the 
Court of Appeals held that the contention that the seller 
was required only to collect the tax as the agent of the 
City could not be sustained and hence it was decided that 
in case of the seller’s insolvency the City was entitled 
to priority of payment. The court said: “The duty of 
payment to the city is laid upon the vendor, not the pur- 
chaser. His liability is not measured by the amount 
actually collected from the purchaser but by the receipts 
required to be included in such return. (§6.) He must 
pay the tax even if failure to collect is due to no fault 
of his own.” This statement was repeated in Matter of 
Merchants Refrigerating Co. v. Taylor, 275 N. Y. 113, 
118; 9 N. E. 2d 799, and while it was there said that the 
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Atlas case did not hold that the sales tax was “imposed” 
on the vendor, still the court again ruled that the vendor 
“is under a duty to pay the tax to the city regardless of 
whether or not the vendor collects it from the purchaser.” 
Id., p. 124. If the vendor must pay the tax whether or 
not he can recoup the amount from the purchaser, and 
the tax, as here, is assessed against the vendor, it would 
seem inadmissible to defend the tax upon the ground that 
it is a tax upon the purchaser. From any point of view, 
the tax now contested is laid upon interstate sales. 

In confiding to Congress the power to regulate inter- 
state commerce, the aim was to provide a free national 
market,—to pull down and prevent the re-erection of 
state barriers to the free intercourse between the people 
of the States. That free intercourse was deemed, and has 
proved, to be essential to our national economy. It 
should not be impaired. As we recently said in Baldwin 
v. Seelig, 294 U. S. 511, 522: “Imposts and duties upon 
interstate commerce are placed beyond the power of a 
state, without the mention of an exception, by the pro- 
vision committing commerce of that order to the power 
of the Congress. . . . ‘It is the established doctrine of 
this court that a state may not, in any form or under any 
guise, directly burden the prosecution of interstate 
business’.” 

Undoubtedly the problem of maintaining the proper 
balance between state and national power has been a most 
difficult one. We have recognized the power of the State 
to meet local exigencies in protecting health and safety 
and preventing fraud, as, for example, in the case of 
quarantine, pilotage and inspection laws, although inter- 
state or foreign commerce is involved; that is, until Con- 
gress in the exercise of its paramount authority displaces 
such local requirements. We have also recognized the 


*See cases collected in Minnesota Rate Cases, 230 U. S. 352, 403- 
411. 
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power of the State to tax property subject to its jurisdic- 
tion although the property has come from another State, 
when it is found that interstate commerce has ended and 
that the property has become a part of the common mass 
within the State. We have sustained the authority of 
the State to impose occupation taxes when they were 
deemed to be so measured or apportioned as to relate ap- 
propriately to the privilege of transacting an intrastate 
business. The application of these principles has led to 
close distinctions.” But that fact would seem to present 
no good reason for sweeping away the protection of inter- 
state commerce where the State lays a direct tax upon that 
commerce as in this case. 

We have said in a long line of decisions, that the State 
cannot tax interstate commerce either by laying the tax 
upon the business which constitutes such commerce or 
the privilege of engaging in it, or upon the receipts, as 
such, derived from it.* The same principle has been 
declared in recent cases. In Fisher’s Blend Station v. Tax 
Commission, 297 U.S. 650, 655, we said: “As appellant’s 
income is derived from interstate commerce, the tax, 
measured by appellant’s gross income, is of a type which 

*See Western Live Stock v. Bureau of Revenue, 303 U. 8. 250, 254- 
257. 

* Minnesota Rate Cases, 230 U.S. 352, 400; State Freight Tax Case, 
15 Wall. 232; Robbins v. Shelby Taxing District, 120 U. S. 489; 
Philadelphia & Southern Mail S. 8. Co. v. Pennsylvania, 122 U. 8. 326; 
Leloup v. Mobile, 127 U.8. 640; McCall v. California, 136 U. 8. 104; 
Brennan v. Titusville, 153 U.S. 289; Galveston, H. & 8. A. Ry. Co. v. 
Texas, 210 U. S. 217; Western Union Telegraph Co. v. Kansas, 216 
U. S. 1; Pullman Co. v. Kansas, 216 U. S. 56; Meyer v. Wells, 
Fargo & Co., 223 U.S. 298; Crenshaw v. Arkansas, 227 U. 8. 389; 
Crew-Levick Co. v. Pennsylvania, 245 U. 8. 292; Sonneborn Bros. v. 
Cureton, 262 U. 8. 506, 515; Fisher’s Blend Station v. Tax Commis- 
sion, 297 U. S. 650, 655; Puget Sound Co. v. State Tax Commission, 
302 U. S. 90; Adams Manufacturing Co. v. Storen, 304 U. S. 307, 
311;Gwin, White & Prince v. Henneford, 305 U. 8. 434, 439. 
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has long been held to be an unconstitutional burden on 
interstate commerce.” There, a state occupation tax 
upon the gross receipts of the owner of a radio station 
from broadeasting programs to listeners within and be- 
yond the State was held invalid. It was said to be 
enough that the tax was levied on gross receipts from 
the proprietor’s “entire operations, which include inter- 
state commerce.” Jd., p. 656. In Western Live Stock v. 
Bureau of Revenue, 303 U.S. 250, a tax on the gross re- 
ceipts from the sale of advertising by a trade journal 
was sustained because in the last analysis the tax, like 
that upon the privilege of manufacturing within the 
State, was upon the carrying on of a local business in the 
preparing, printing and publishing a magazine. Id., p. 
258. Soon after, we held in Adams Manufacturing Co. v. 
Storen, 304 U. S. 307, 311, that a state tax could not be 
constitutionally applied to the gross receipts derived by 
an Indiana corporation in interstate commerce through 
the sale of its products manufactured in Indiana to cus- 
tomers in other States. And, but a year ago, in Gwin, 
White & Prince v. Henneford, 305 U.S. 434, 435, 436, 
438, we held invalid a state tax measured by the gross 
receipts from the business of marketing fruit shipped in 
interstate commerce from the State of production to 
places in other States where the sales and deliveries were 
made and the proceeds collected. If the question now 
before us is controlled by precedent, the result would 
seem to be clear. 

In relation to the present transaction, it would hardly 
be contended that New York could tax the transporta- 
tion of the coal from Pennsylvania to New York or a 
contract for that transportation. But the movement of 
the coal from the one State to the other was definitely 
required by the contracts of sale and these sales must be 
regarded as an essential part of the commercial inter- 
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course contemplated by the commerce clause. Gibbons 
v. Ogden, 9 Wheat. 1, 188. The tax on the gross receipts 
of the seller from these sales was manifestly an imposi- 
tion upon the sales themselves. Whether the tax be small 
or large, it is plainly to the extent of it a burden upon 
interstate commerce; and as it is imposed immediately 
upon the gross receipts from that commerce, it is a direct 
burden. And, as we have often said, where what is taxed 
is subject to the jurisdiction of the State, the size of the 
tax lies within the discretion of the State, and not of 
this Court. A. Magnano Co. v. Hamilton, 292 U. 8S. 40, 
45. See, also, Alaska Fish Co. v. Smith, 255 U. S. 
44, 48. 

How then can the laying of such a burden upon inter- 
state commerce be justified? It is urged that there is 
a taxable event within the State. That event is said 
to be the delivery of the coal. But how can that event 
be deemed to be taxable by the State? The delivery is 
but the necessary performance of the contract of sale. 
Like the shipment from the mines, it is an integral part 
of the interstate transaction. It is said that title to the 
coal passes to the purchaser on delivery. But the place 
where the title passes has not been regarded as the test 
of the interstate character of a sale. We have frequently 
decided that where a commodity is mined or manufac- 
tured in one State and in pursuance of contracts of sale 
is delivered for transportation to purchasers in another 
State, the mere fact that the sale is f.o.b. cars in the 
seller’s State and the purchaser pays the freight does not 
make the sale other than interstate.* And when, as here, 
the buyer in an interstate sale takes delivery in his own 


* Savage v. Jones, 225 U.S. 501, 520; Pennsylvania R. Co. v. Clark 
Coal Co., 238 U. S. 456, 465, 468; Carter v. Carter Coal Co., 298 
U. S. 238, 320; Santa Cruz Fruit Packing Co. v. National Labor 
Relations Board, 303 U. 8. 453, 463. 
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State, that delivery in completion of the sale is as prop- 
erly immune from state taxation as is the transportation 
to the purchaser’s dock or vessel. Moreover, even if it 
were possible to sustain a state tax by reason of such 
delivery within the State, there would still be no ground 
for sustaining a tax upon the whole of the interstate 
transaction of which the delivery is only a part, as in 
the case of a tax upon the entire gross receipts. 
Petitioner strongly insists that in substance the tax 
here should be regarded as the same as a use tax the 
validity of which this Court has sustained. Henneford 
v. Silas Mason Co., 300 U.S. 577; Southern Pacific Co. v. 
Gallagher, 306 U. S. 167. But in the Henneford case, 
Mr. Justice Cardozo, in speaking for the Court, was most 
careful to show that the use tax was upheld because it was 
imposed after interstate commerce had come to an end. 
In making this distinction, the Court clearly recognized 
that a tax imposed directly upon interstate commerce 
would be beyond the state’s power, and the tax was sus- 
tained as one upon property which had come to rest within 
the State and like other property was subject to its 
jurisdiction. The Court said: “The tax is not upon the 
operations of interstate commerce, but upon the privilege 
of use after commerce is at an end.... The privilege 
of use is only one attribute, among many, of the bundle 
of privileges that make up property or ownership.” /d., 
p. 582. And later, in Puget Sound Co. v. State Tax Com- 
mission, 302 U.S. 90, 92, 94, Mr. Justice Cardozo in deliver- 
ing the opinion of the Court, after showing that the 
business of the company, so far as it consisted of the loading 
and discharge of cargoes by longshoremen subject to its 
own control, was interstate or foreign commerce, con- 
cluded that the State was “not at liberty to tax the 
privilege of doing it by exacting in return therefor a 
percentage of the gross receipts.” He observed that “De- 
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cisions to that effect are many and controlling.” The 
fact that a use tax, sustained as a tax upon an attribute 
of property which is subject to the jurisdiction of the 
State, may have an incidental or indirect effect upon in- 
terstate commerce, and thus in the opinion of commenta- 
tors may tend to discourage interstate transactions, is 
certainly no excuse for going further and upholding the 
action of States which, looking with a jealous eye upon 
the freedom of interstate commerce, attempt to lay a 
direct tax upon that commerce. 

The point was clearly brought out by Mr. Justice 
Holmes, speaking for the Court in Galveston, H. & S. A. 
Ry. Co. v. Texas, 210 U.S. 217, 227, when he referred to 
the necessity of maintaining the distinction between taxa- 
tion of property within the State, which had long been 
upheld, and taxation of interstate business, which had 
been condemned. He observed that “When a legislature 
is trying simply to value property, it is less likely to 
attempt to or effect injurious regulation than when it is 
aiming directly at the receipts from interstate commerce.” 
Accordingly a state tax upon gross receipts which in- 
cluded receipts from interstate business was held invalid. 

The ground most strongly asserted for sustaining the 
tax in the present case is that it is non-discriminatory. 
Undoubtedly a state tax may be bad because it is so 
laid as to involve a hostile discrimination against inter- 
state commerce. But does it follow that a State may lay 
a direct tax upon interstate commerce because it is free 
to tax its own commerce in a similar way? Thus, a State 
may tax intrastate transportation, but it may not tax 
interstate transportation. The State may tax intrastate 
sales,° but can the State tax interstate sales in order to 
promote its local business? It would seem to be extra- 


* Woodruff v. Parham, 8 Wall. 123; Sonneborn Bros. v. Cureton, 
262 U. 8. 506, 515, 516; Wiloil Corp. v. Pennsylvania, 294 U.S. 169, 
175. 
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ordinary if a State could escape the restriction against 
direct impositions upon interstate commerce by first lay- 
ing exactions upon its own trade and then insisting that 
in order to make its local policy completely effective it 
must be allowed to lay similar exactions upon interstate 
trade. That would apparently afford a simple method 
for extending state power into what has hitherto been 
regarded as a forbidden field. Moreover, it may or may not 
be in the interest of the State to promote domestic trade 
in a given commodity. The State may seek by its taxing 
scheme to restrict such trade and the mere equivalency 
of a tax upon domestic business would not prevent the 
injurious effect upon interstate transactions. See A. Mag- 
nano Co. v. Hamilton, supra. 

So, while recognizing that a tax discriminating against 
interstate commerce is necessarily invalid, it has long 
been held by this Court in the interest of the constitu- 
tional freedom of that commerce that a direct tax upon 
it is not saved because the same or a similar tax is laid 
also upon intrastate commerce. The Court dealt specifi- 
cally with that question in Robbins v. Shelby County 
Taxing District, 120 U. S. 489, 497, saying: “Interstate 
commerce cannot be taxed at all, even though the same 
amount of tax should be laid on domestic commerce, or 
that which is carried on solely within the state.” See, 
also, Cooney v. Mountain States Telephone Co., 294 U.S. 
384, 393, 394. And very recently, in Adams Manufac- 
turing Co. v. Storen, supra, p. 312, where a tax on the 
gross receipts derived from interstate sales was held in- 
valid, we said explicitly: “The opinion of the State Su- 
preme Court stresses the generality and nondiscrimina- 
tory character of the exaction, but it is settled that this 
will not save the tax if it directly burdens interstate 
commerce.” 

We have directed attention to a vice in imposing direct 
taxes upon interstate commerce in that such taxes might 
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be imposed with equal right by every State which the com- 
merce touches. This has been observed with respect to 
taxes upon gross receipts from interstate transactions. In 
Western Live Stock v. Bureau of Revenue, supra, p. 256, 
we said: “The multiplication of state taxes measured by 
the gross receipts from interstate transactions would 
spell the destruction of interstate commerce and renew 
the barriers to interstate trade which it was the object 
of the commerce clause to remove.” See, also, Gwin, 
White & Prince v. Henneford, supra. But petitioner has 
insisted that in the present case there is no danger of 
multiple taxation in that New York puts its tax upon 
an event which cannot occur in any other State. Of 
course the delivery of the coal in New York is an event 
which cannot occur in another State. Just as New York 
cannot tax the shipment of coal from the mines in 
Pennsylvania or the transshipment of the coal in New 
Jersey, so neither Pennsylvania nor New Jersey can tax 
the delivery in New York. Petitioner’s argument misses 
the point as to the danger of multiple taxation in relation 
to interstate commerce. The shipment, the transshipment 
and the delivery of the coal are but parts of a unitary 
interstate transaction. They are integral parts of an 
interstate sale. If, because of the delivery in New York, 
that State can tax the gross receipts from the sale, why 
cannot Pennsylvania by reason of the shipment of the 
coal in that State tax the gross receipts there? That 
would not be difficult, as the seller is a Pennsylvania cor- 
poration and, in fact, in many, if not in most, instances, 
the purchase price of the goods shipped to New York 
is there received. The point is not that the delivery in 
New York is an event which cannot be taxed by other 
States, but that the authority of New York to impose a 
tax on that delivery cannot properly be recognized with- 
out also recognizing the authority of other States to tax 
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the parts of the interstate transaction which take place 
within their borders. If New York can tax the delivery, 
Pennsylvania can tax the shipment and New Jersey the 
transshipment. And the latter States, respectively, 
would be as much entitled to tax the gross receipts from 
the sales as would New York. Even if it were assumed 
that the gross receipts from the interstate sales could 
be apportioned so that each State could tax such portion 
of the receipts as could be deemed to relate to the part 
of the transaction within its territory, still this would not 
help New York here, as there has been no attempt at 
apportionment. The taxation of the gross receipts in 
New York, on any appropriate view of what pertains to 
the interstate sales, would seem clearly to involve the 
danger of multiple taxation to which we have adverted 
in recent decisions. 

Doubtless much ean be said as to the desirability of a 
comprehensive system of taxation through the codpera- 
tion of the Union and the States so as to avoid the differ- 
entiations which beset the application of the commerce 
clause and thus to protect both state and national govern- 
ments by a just and general scheme for raising revenues. 
However important such a policy may be, it is not a 
matter for this Court. We have the duty of maintain- 
ing the immunity of interstate commerce as contemplated 
by the Constitution. That immunity still remains an 
essential buttress of the Union; and a free national 
market, so far as it can be preserved without violence 
to state power over the subjects within state jurisdiction, 
is not less now than heretofore a vital concern of the 
national economy. 

The tax as here applied is open to the same objection 
as a tariff upon the entrance of the coal into the State 
of New York, or a state tax upon the privilege of doing 
an interstate business, and in my view it cannot be sus- 
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tained without abandoning principles long established 
and a host of precedents soundly based. 


Mr. Justice McReyNoups and Mr. Justice Roperts 
join in this opinion. 





McGOLDRICK, COMPTROLLER OF THE CITY OF 
NEW YORK, v. FELT & TARRANT MFG. CO.* 


CERTIORARI TO THE SUPREME COURT OF NEW YORK. 
No. 45. Argued January 2, 1940—Decided January 29, 1940. 


Sales of merchandise for which orders were taken within the City 
of New York, subject to approval by the vendors in other States, 
and delivery of which, following such approval, was made to pur- 
chasers in that city, either by direct interstate shipment, or by in- 
terstate shipment to the vendor’s New York City agency and deliv- 
ery by the agent to the purchaser after inspection, tests, and 
adjustments,—held constitutionally subject to the New York City 
sales tax, on the authority of McGoldrick v. Berwind-White Coal 
Mining Co., ante, p. 33. P. 76. 

279 N. Y. 678, 280 id. G88; 281 id. 608, 669, reversed. 


CERTIORARI, 307 U.S. 620, to review judgments setting 
aside tax levies. See also, 254 App. Div. 246; 255 id. 961; 
4N.Y.S. 2d 615; 8 N. Y.S. 2d 667. 


Mr. William C. Chanler, with whom Messrs. Sol Charles 
Levine, Edmund B. Hennefeld, and Jerome R. Heller- 
stein were on the briefs, for petitioner. 

A state tax is void under the commerce clause only if in 
some way it interferes with the power of Congress to reg- 
ulate commerce among the several States. That is a ques- 
tion of fact. Each statute must be judged upon its own 
facts. Hump Hairpin Co. v. Emmerson, 258 U. S. 290, 


* Together with No. 474, McGoldrick, Comptroller of the City of 
New York, v. A. H. DuGrenier, Inc., et al., also on writ of certiorari, 
308 U.S. 545, to the Supreme Court of New York. 
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295; Gregg Dyeing Co. v. Query, 286 U. 8. 472, 481; 
Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 
959. Cf. Graves v. N. Y. ex rel. O’ Keefe, 306 U.S. 466. 

This Court has recently sustained a state tax in a case 
involving one of these respondents, under circumstances 
identical in every respect with those here presented. Felt 
& Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62, 64-66. Cf. 
Southern Pacific Co. v. Gallagher, 306 U.S. 167. 

It is apparent that both the California and the New 
York taxes are upon the consumer, based upon his acqui- 
sition of property for consumption. The New York tax 
is as much a “use” tax as the California tax, and the Cali- 
fornia tax is as much a “sales” tax as the New York tax. 
Both are taxes on the consumer, both require collection by 
the vendor, and both are otherwise identical in substance 
and procedure. 

Upon the facts, this case is indistinguishable from the 
recent case of Graybar Electric Co. v. Curry, 308 U.S. 513. 

The fact that the orders for the goods in these two cases 
may have been accepted at the home office of the sellers 
in other States, does not subject the transactions to the 
danger of a greater burden than that borne by the local 
transactions. 

The order is made in one State and the acceptance 
takes place in another. Neither activity has any real- 
istic physical relationship to any locality. The purchaser 
might send his order by mail directly to Illinois or Mas- 
sachusetts instead of delivering it to the seller’s local 
agent in New York; or the seller might send the order 
back to its agent in New York, with its approval, to be 
accepted in New York by its agent. All of these are 
common business practices. No part of the making of the 
contract has any inherently local attributes. 

By administrative interpretation and by decision of 
the state court, mere contracts of sale or the transfer of 
title without transfer of possession are not taxed. Matter 








72 OCTOBER TERM, 1939. 


Argument for Respondents. 309 U.S. 


of Gunther’s Sons v. McGoldrick, 279 N. Y. 148. The 
tax is imposed only upon local transfers of title and pos- 
session to purchasers. | 

The rule against multiple taxation has application only 
where the validation of a particular tax would necessarily 
compel the validation of an identical tax upon the iden- 
tical counterpart of the identical transaction when im- 
posed by another State. The fact that some different 
tax might be imposed upon a different taxpayer and upon 
a different phase of the same transaction by another 
State, does not subject interstate commerce to the danger 
of a burden of multiple taxation not borne by local com- 
merce. The reason is that if such tax is valid its burden 
exists independently of the imposition of the tax at bar, 
and is a burden which will be equally borne by local 
commerce. 

An apportioned tax on the making of contracts would 
be identical in effect with an apportioned gross receipts 
tax. Each State where some part of the activity took 
place could impose an apportioned tax upon the trans- 
action, and local transactions would bear the same burden 
as interstate transactions. 


Mr. Newton K. Fox for respondent in No. 45. 

The sales were not local and are therefore not intended 
to be taxed by the New York Law. Matter of National 
Cash Register Co. v. Taylor, 276 N. Y. 208, 213-214, cert. 
den., sub nom. McGoldrick v. National Cash Register 
Co., 303 U. 8. 656. 

Taxation of the sales is prohibited by the commerce 
clause. Cases supra. 

See: Robbins v. Shelby County Tazing District, 120 
U.S. 489; Stewart v. Michigan, 232 U. 8. 665; Dozier v. 
Alabama, 218 U. 8. 124; Brennan v. Titusville, 153 U. S. 
289; Rearick v. Pennsylvania, 203 U. 8. 507; Crenshaw v. 
Arkansas, 227 U. 8. 389; Caldwell v. North Carolina, 187 


. 
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U. S. 622; Cheney Bros. v. Massachusetts, 246 U. S. 147; 
Alpha Cement Co. v. Massachusetts, 268 U. S. 203. 

The commerce clause protects all contracts, negotia- 
tions and sales of goods shipped in interstate commerce. 
Federal Trade Commission v. Pacific States Paper Trade 
Assn., 273 U. 8. 52, 64; Real Silk Mills v. Portland, 268 
U. S. 325, 333; Robbins v. Shelby County Taxing District, 
120 U.S. 489; Stewart v. Michigan, 232 U.S. 665. 

Where goods are purchased in one State for transporta- 
tion to another, the “commerce” includes the purchase 
quite as much as it does the transportation. Currin v. 
Wallace, 306 U.S. 1, 10. 

Where commodities are bought for use beyond state 
lines, the sale is a part of interstate commerce and both 
the buying and selling are interstate commerce and are 
not subject to state regulation. United States v. Rock 
Royal Co-op., 307 U. 8. 533, 569; Dahnke-Walker Miull- 
ing Co. v. Bondurant, 257 U. S. 282, 290, 291; Lemke v. 
Farmer’s Grain Co., 258 U.S. 50, 54-55; Shafer v. Farm- 
er’s Grain Co., 268 U. S. 189, 198-199; Federal Trade 
Comm’n v. Pacific States Paper Trade Assn., 273 U. 8. 52, 
64; Kidd v. Pearson, 128 U. 8. 1, 20; Sonneborn v. Cure- 
ton, 262 U.S. 506; Ware & Leland v. Mobile County, 209 
U. S. 405; Highland Farms Dairy v. Agnew, 300 U. S. 
608, 615. 

A State can not lay a tax on interstate commerce in any 
form. Cooney v. Mountain States T. & T. Co., 294 U.S. 
384, 392; Helson v. Kentucky, 279 U. 8. 245, 249; Alpha 
Cement Co. v. Massachusetts, 268 U. S. 203; National 
Labor Relations Board v. Fainblatt, 306 U.S. 601; Gwin, 
White & Prince, Inc. v. Henneford, 305 U. S. 434, 437; 
Foster Packing Co. v. Haydel, 278 U.S. 1, 10. 

The New York City tax, by erroneous administration, 
becomes a burden on interstate commerce. It must be 
borne in mind that the tax in this case was imposed upon 
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and collected from a foreign manufacturer and not from 
a local purchaser in New York City. The amount of tax 
payable by the manufacturer to the City depends entirely 
upon the amount of interstate business done, namely, 2% 
on all gross sales made in New York City. It is therefore 
a direct charge on interstate business and a burden on 
such commerce. Adams Mfg. Co. v. Storen, 304 U.S. 307, 
311-312; Gwin, White & Prince, Inc. v. Henneford, 305 
U. S. 434; Anglo-Chilean Corp. v. Alabama, 288 U. 8. 218. 

There is also the risk of multiple taxation. Gwin, 
White & Prince, Inc. v. Henneford, 305 U. S. 434, 439- 
440. 

When the City of New York compels an Illinois cor- 
poration, which is not authorized to do business in New 
York, to act as a collecting agency for the City, compels 
it to file returns, to make reports, and to incur substan- 
tial additional costs and expenses, the City is attempting 
to exercise its sovereign powers beyond its jurisdiction. 
That it can not do without burdening interstate com- 
merce. 

Invalidation of this tax would not cause discrimination 
against New York manufacturers and merchants. 

The orders for the machines were directed to the manu- 
facturer in Illinois, and there accepted or rejected. A 
machine by serial number was appropriated to each order 
in Illinois and shipped to the purchaser in New York. 
The purchaser was billed from Chicago and remitted 
directly to Chicago. Thus the elements of local sales are 
lacking. 

Testing of the machines before delivery to customers 
was in furtherance of interstate commerce. Dozier v. 
Alabama, 218 U. S. 124; Rearick v. Pennsylvania, 203 
U. 8. 507; Caldwell v. North Carolina, 187 U.S. 622; and 
Crenshaw v. Arkansas, 227 U. 8. 289. 
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Mr. John H. Jackson, with whom Mr. Haig H. David- 
ian was on the brief, for respondents in No. 474. 

The tax is violative of the commerce clause because it 
imposes a direct and immediate burden upon transactions 
constituting interstate commerce. Where the subject 
matter of the tax is some integral part of the process of 
interstate commerce, the state tax is bad without regard 
to discrimination. Upon this point the decisions of this 
Court have been consistent from Robbins v. Shelby 
County Taxing District, 120 U.S. 489, to the recent de- 
cisions in Adams Mfg. Co. v. Storen, 304 U. S. 307, and 
Gwin, White & Prince, Inc. v. Henneford, 305 U.S. 434. 
U.S. Glue Co. v. Town of Oak Creek, 247 U.S. 321, 328; 
Ozark Pipe Line Corp. v. Monier, 266 U. 8. 555, 568 (dis- 
sent); Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U.S. 
267; Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 
U. S. 604; Crew Levick Co. v. Pennsylvania, 245 U. S. 
292; Spalding & Bros. v. Edwards, 262 U. 8S. 66, 69; 
Cooney v. Mountain States Tel. Co., 294 U.S. 384, 393. 

The tax is violative of the commerce clause because it 
exposes the manufacturer to the danger of double taxation 
on the same transaction. The contract of sale was made 
in Massachusetts and it is beyond the possibility of dis- 
pute that it would be taxable there. 

As an economic fact the tax is discriminatory as against 
residents of other States and tends substantially to dis- 
courage the sale of vending machines in interstate 
commerce. 

If a State were free to tax the sale of goods in interstate 
commerce, provided only that it taxed its own identical 
goods at the same rate, the power could easily be used to 
exclude goods of a type not locally manufactured in order 
to give an advantage to local manufacturers of goods 
which could be substituted for them. 

Felt & Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62, is 
not analogous. 
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Mr. Justice STone delivered the opinion of the 
Court. 


These are companion cases to McGoldrick v. Berwind- 
White Coal Mining Co., ante, p. 33. As in that case the 
question for decision is whether the New York City tax 
laid upon sales of goods for consumption as applied to 
respondents infringes the commerce clause of the Federal 
Constitution. 

Upon certiorari to review determinations by the Comp- 
troller of the City of New York, that each of the respond- 
ents was subject to the tax, the Appellate Division of 
the New York Supreme Court set the levy aside. Matter 
of Felt & Tarrant Mfg. Co. v. Taylor, 254 App. Div. 246; 
4N. Y.S. 2d 615; Matter of A. H. DuGrenier, Inc., 255 
App. Div. 961; 8 N. Y.S. 2d 667. The New York Court 
of Appeals, without opinion, affirmed the judgment in 
each case, 279 N.Y. 678; 18 N. E. 2d 311; 281 N. Y. 
608; 22 N. E. 2d 172, but by its amended remittitur de- 
clared that the affirmance was upon the sole ground that 
the tax infringed the commerce clause of the Federal 
Constitution, 280 N. Y. 688; 281 N. Y. 669. The relevant 
provisions of the taxing act are set out in our opinion in the 
Berwind-White Company case and need not be repeated 
here. 

Respondent, Felt & Tarrant Mfg. Co., an Illinois cor- 
poration, with its factory and principal place of business 
in that state, manufactures and sells adding and calculat- 
ing machines known as comptometers. It maintains an 
office in New York City, from which its agents solicit in 
the city orders for comptometers, which are forwarded 
to the Illinois office for approval. If accepted each order 
is filled by allocating to it the purchased comptometer 
designated by its serial number. It is invoiced to the 
purchaser and shipped to the New York City office of 
respondent’s sales agent, where it is inspected, tested and 
adjusted, and then delivered to the purchaser. Remit- 
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tances are made by the purchaser direct to the Illinois 
office. The course of business in soliciting and filling or- 
ders so far as now material is that of the same company, 
described in Felt & Tarrant Mfg. Co. v. Gallagher, 306 
U.S. 62. 

Respondent, DuGrenier, Inc., a Massachusetts corpora- 
tion with its factory and principal office in that state, is 
engaged in the manufacture and sale of automatic vend- 
ing machines. They are sold throughout the United 
States by an exclusive sales agent, the respondent Stewart 
& McGuire, Inc., having an office in New York City. 
The sales in the city, when not of machines located at the 
New York office, are effected through solicitations of 
orders by the agent, which takes from the prospective 
purchaser a signed order or a contract for a conditional 
sale on partial payment, which is forwarded by the agent 
to the Massachusetts office. If accepted there the order 
is filled by shipping the purchased machine by rail or 
truck direct to the purchaser in New York City, who pays 
the freight. 

In both cases the tax was imposed on all the sales of 
merchandise for which orders were taken within the city 
and possession of which was transferred to the purchaser 
there. Decision in both is controlled by our decision in 
the Berwind-White Company case. For reasons stated 
at length in the opinion in that case the tax so laid does 
not infringe the commerce clause. The judgments will 
be reversed and the causes remanded for further proceed- 
ings not inconsistent with this opinion. 

Reversed. 


The Cuier Justice, Mr. Justice McReyno ps, and 
Mr. Justice Roserts dissent from the judgments in these 
cases upon the grounds stated in the dissenting opinion 
in McGoldrick v. Berwind-White Coal Mining Co., ante. 
p. 59. 
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MORGAN, EXECUTOR, v. COMMISSIONER OF 
INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 210. Argued January 4, 5, 1940—Decided January 29, 1940. 


A decedent in Wisconsin exercised a power of appointment over 
property held in trusts created under the law of that State. The 
trusts empowered the trustees to withhold from any beneficiary, 
property which in their judgment would be dissipated or be im- 
providently handled, and gave directions for disposition, in such 
event, of what was withheld. Held: 

1. That the power exercised was a “general power of appoint- 
ment” within § 302 (f) of the Revenue Act of 1926, whatever its 
characterization—whether “general” or “special”—by the Wis- 
consin law. P. 80. 

State law creates legal interests and rights. The federal 
Revenue Acts designate what interests or rights, so created, shall 
be taxed. 

2. The term “general power of appointment,” as used in the 
federal Revenue Acts, applies where the donee may appoint to any 
person he chooses, including his own estate or his creditors. 
P. 81. 

This accords with common acceptation and with administra- 
tive construction approved by Congressional re-enactments of the 
provisions construed. 

3. Assuming that the trustees could withhold the appointed 
property from an appointee, the power must still be held general. 
The important consideration is the breadth of the control in the 
donee of the power, whatever the nature or extent of the appointee’s 
interest. P. 82. 

103 F. 2d 636, affirmed. 


CERTIORARI, 308 U. S. 534, to review an affirmance by 
the court below of a decision of the Board of Tax Appeals 
(36 B. T. A. 588), approving a deficiency assessment. 


Mr. Brode B. Davis, with whom Mr. Arthur M. Kracke 
was on the brief, for petitioner. 
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Mr. Richard H. Demuth, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Warren F. Wattles were on the brief, for 
respondent. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


We took this case because it raises an important ques- 

tion as to the construction of the Revenue Act of 1926, 
302 (f), amended by the Revenue Act of 1932, 
803 (b).* 
The question is to what extent and in what sense the 
law of the decedent’s domicile governs in determining 
whether a power of appointment exercised by him is a 
general power within the meaning of the statute. 

The petitioner is the executor of Elizabeth 8. Morgan 
who was the donee of two powers of appointment over 
property held in two trusts created by her father by will 
and by deed. The persons named are, or were, at death, 
citizens of Wisconsin. It is unnecessary to recite the 
terms of the trusts. Suffice it to say that under each, 
property remaining in the trustees’ hands for Elizabeth 
S. Morgan was given at her death, to the appointee or 
appointees named in her will, with gifts over in case she 
failed to appoint. Under both trusts, if in the judgment 


S 
S 


* 44 Stat. 9, 71, 47 Stat. 169, 279; 26 U.S. C. § 411. 

“Sec. 302. The value of the gross estate of the decedent shall be 
determined by including the value at the time of his death of all prop- 
erty, real or personal, tangible or intangible, wherever situated— 


“(f) To the extent of any property passing under a general power 
of appointment exercised by the decedent (1) by will, or (2) by deed 
executed in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, . . . except in case of a bona fide 
sale for an adequate and full consideration in money or money's 
worth; .. .” 
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of the trustees, property going to any beneficiary would 
be dissipated for any reason, or improvidently handled, 
the trustees were to withhold any part of such property; 
with directions for disposition, in such event, of what 
was withheld. The decedent appointed in favor of her 
husband. 

The Commissioner ruled that the value of the ap- 
pointed property should be included in the gross estate 
and determined a tax deficiency. The Board of Tax 
Appeals approved his action.» The Circuit Court of 
Appeals affirmed the Board’s decision.® 

Although, under the law of Wisconsin, the decedent 
could have appointed anyone to receive the trust property, 
including her estate and her creditors, the petitioner urges 
that, by statute and decision, Wisconsin has defined as 
special a power such as she held.*. The respondent urges 
that this is not a correct interpretation of the statelaw. We 
find it unnecessary to resolve the issue, since we hold that 
the powers are general within the intent of the Revenue 
Act, notwithstanding they may be classified as special 
by the law of Wisconsin. 

State law creates legal interests and rights. The fed- 
eral revenue acts designate what interests or rights, so 
created, shall be taxed. Our duty is to ascertain the 


*36 B. T. A. 588. 

*103 F. 2d 636. 

*“See. 232.05: General Power. A power is general when it au- 
thorizes the alienation in fee, by means of a conveyance, will, or 
charge of the lands embraced in the power, to any alienee whatever. 

“232.06. Special Power. A power is special: (1) When the person 
or class of persons to whom the disposition of the lands under the 
power to be made are designated. (2) When the power authorizes 
the alienation by means of a conveyance, will, or charge of a particu- 
lar estate or interest less than a fee.” 

See Will of Zweifel, 194 Wis. 428; 216 N. W. 840; Cawker v. 
Dreutzer, 197 Wis. 98; 221 N. W. 401. 
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meaning of the words used to specify the thing taxed. 
If it is found in a given case that an interest or right 
created by local law was the object intended to be taxed, 
the federal law must prevail no matter what name is 
given to the interest or right by state law.° 

None of the revenue acts has defined the phrase “gen- 
eral power of appointment.” The distinction usually 
made between a general and a special power lies in the 
circumstance that, under the former, the donee may ap- 
point to anyone, including his own estate or his creditors, 
thus having as full dominion over the property as if he 
owned it; whereas, under the latter, the donee may ap- 
point only amongst a restricted or designated class of 
persons other than himself.* 

We should expect, therefore, that Congress had this 
distinction in mind when it used the adjective “general.” 
The legislative history indicates that this is so." The 
Treasury regulations have provided that a power is within 
the purview of the statute, if the donee may appoint to 
any person.* 

With these regulations outstanding Congress has 
several times reénacted § 302 (f), and has thus adopted 
the administrative construction. That construction is in 
accord with the opinion of several federal courts.’ 


° Burnet v. Harmel, 287 U.S. 103, 110; Bankers Coal Co. v. Burnet, 
287 U. 8. 308, 310; Palmer v. Bender, 287 U. 8. 551, 555; Thomas v. 
Perkins, 301 U.S. 655, 659; Heiner v. Mellon, 304 U. 8S. 271, 279; 
Lyeth v. Hoey, 305 U.S. 188, 193. 

° Sugden on Powers (Sth Ed.), p. 394; Farwell on Powers (2d Ed.), 
p. 7. 

“House Rep. No. 767, 65th Cong., 2nd Sess., pp. 21-22. 

* Regulations 63 (1922 Ed.), Art. 25; Regulations 68 (1924 Ed.), 
Art. 24; Regulations 70 (1926 and 1929 Eds.), Art. 24; Regulations 
SO (1934 Ed.), Art. 24. 

* Fidelity-Philadelphia Trust Co. v. McCaughn, 34 F. 2d 600; 
Stratton v. United States, 50 F. 2d 48; Old Colony Trust Co. v. Com- 
missioner, 73 F. 2d 970; Johnstone v. Commissioner, 76 F. 2d 55. 


215254 °—40——6. 
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The petitioner claims, however, that the decision below 
is in conflict with two by other Circuit Courts of Appeal.” 
The contention is based on certain phrases found in the 
opinions. We think it clear that, in both cases, the courts 
examined the local law to ascertain whether a power 
would be construed by the state court to permit the ap- 
pointment of the donee, his estate or his creditors, and 
on the basis of the answer to that question determined 
whether the power was general within the intent of the 
federal act. 

As the decedent in this case could have appointed to 
her estate, or to her creditors, we hold that she had a 
general power within the meaning of §$ 302 (f). This 
conclusion is not inconsistent with authorities on which 
the petitioner relies,"’ holding that, in the application of 
a federal revenue act, state law controls in determining 
the nature of the legal interest which the taxpayer had in 
the property or income sought to be reached by the statute. 

The petitioner’s second position is that, inasmuch as 
the trustees had an unfettered discretion to withhold 
principal or income from any beneficiary, they could 
exercise their discretion as respects any appointee of the 
decedent. This fact, they say, renders the power a spe- 
cial one. Assuming that the trustees could withhold the 
appointed property from an appointee, we think the 
power must still be held general. The quantum or char- 
acter of the interest appointed, or the conditions imposed 
by the terms of the trust upon its enjoyment, do not 
render the powers in question special within the purport 


” Whitlock-Rose v. McCaughn, 21 F. 2d 164; Leser v. Burnet, 46 F. 
2d 756. 

" Poe v. Seaborn, 282 U.S. 101; Freuler v. Helvering, 291 U. 8S. 35; 
Blair v. Commissioner, 300 U.S. 5; Lang v. Commissioner, 304 U. 8. 
264. 
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of § 302 (f). The important consideration is the breadth 
of the control the decedent could exercise over the prop- 
erty, whatever the nature or extent of the appointee’s 
interest. 


The judgment is 
Affirmed. 
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1. A statute by which a State taxed deposits in banks outside of the 
State at fifty cents per hundred dollars and deposits in banks within 
the State at ten cents per hundred dollars, held consistent with the 
due process, equal protection and privileges and immunities clauses 
of the Fourteenth Amendment. P. 86. 

2. In taxation, even more than in other fields, legislatures possess 
the greatest freedom in classification. The presumption of con- 
stitutionality can be overcome only by the most explicit demon- 
stration that a classification is a hostile and oppressive discrimina- 
tion against particular persons and classes. P. 87. 

3. The treatment accorded the two kinds of deposits in this case 
may have resulted from the differences in the difficulties and ex- 
penses of tax collection. P. 89. 

4. The right to carry out an incident to a trade, business or calling, 
such as the deposit of money in banks, is not a privilege of national 
citizenship, protected by the privileges and immunities clause of 
the Fourteenth Amendment. Hague v. C. J. O., 307 U. 8S. 496, 
expounded; Colgate v. Harvey, 296 U. S. 404, in part overruled. 
P. 90. 

277 Ky. 343; 126 S. W. 2d 463, affirmed. 


APPEAL from a judgment sustaining the assessment and 
taxation of a decedent’s bank deposits, in a suit against the 
executor of his will in the name of the Commonwealth of 


Kentucky. 
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Argument for Appellant. 309 U.S. 


Mr. Leo T. Wolford, with whom Mr. Wm. Marshall 
Bullitt was on the brief, for appellant. 

The privileges and immunities of a citizen of the United 
States are abridged by this statute. Colgate v. Harvey, 
296 U.S. 404; Pendleton v. Commonwealth, 110 Va. 229; 
Campbell v. Watson, 62 N. J. Eq. 396; ef. Thompson v. 
Riggs, 5 Wall. 663, 680. 

If convenience in collection justifies a more burden- 
some tax upon business done or property held outside 
the State, then the State may (1) require its citizens to 
pay a higher rate of income tax on business done outside 
the State; (2) require higher inheritance taxes to be paid 
on property owned by its citizens and situated outside 
the State; (3) require the payment of taxes at a higher 
rate on bonds of corporations organized under the laws of 
other States, on the ground that it could require reports 
to be made by corporations organized under its own laws; 
and (4) require higher taxes to be paid upon indebted- 
ness owing to its citizens by non-resident debtors. The 
vice of such discrimination is that it penalizes the citizen 
for engaging in business in other States. 

State legislation which undertakes to localize modern 
banking, destroys its national function and utility. 

The tax can not (consistently with the Fourteenth 
Amendment) be justified on the ground that the legisla- 
ture may have hoped thereby to increase the business of 
local banks or to stimulate business within the State. 
Colgate case, supra. 

In Great A. & P. Tea Co. v. Kentucky Tax Comm’r, 278 
Ky. 367, the Kentucky court said that the Act must be 
considered strictly as a revenue measure. 

The statute denies to the executor the equal protection 
of the laws and deprives him of his liberty and property 
without due process of law. 

For purposes of taxation, the situs of the deposits in 
banks outside the State is at the residence of the tax- 
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payer, as in the case of deposits in banks within the State. 
Thus, there is no difference in the location of the taxable 
property. 

The only difference between the two is the residence of 
the debtor banks. The situation is the same as if Ken- 
tucky required its citizens to pay taxes of a grossly dis- 
criminatory rate upon all obligations owing to its citizens 
by non-resident debtors. 

The difference (five fold) is so great as to manifest an 
intention absolutely to prohibit all deposits in banks out- 
side the State. Cf. Royster Guano Co. v. Virginia, 253 
U.S. 412, 415. 

But if the discrimination can be justified upon the 
ground of convenience, then there is no constitutional in- 
hibition against a state tax at a discriminatory or prohibi- 
tive rate on deposits in national banks within that State, 
or a tax on deposits in city banks at a higher rate than that 
applied to deposits in country banks, or a tax at a lower 
rate on intangible property owned by domestic corpora- 
tions than on that owned by foreign corporations. See 
Louisville Gas Co. v. Coleman, 277 U. 8. 32; Royster 
Guano Co. v. Virginia, supra; Allgeyer v. Louisiana, 165 


U.S. 578. 


Mr. Samuel M. Rosenstein, with whom Messrs. Clifford 
E. Smith, Joseph J. Leary, and Harry D. Kremer were on 
the brief, for appellee. 


Mr. Justice Reep delivered the opinion of the Court. 


This is an appeal * brought here under § 237 (a) of the 
Judicial Code from a judgment of the Court of Appeals 
of Kentucky sustaining the validity of a statute of that 
state against an attack by the appellant on the ground 
of its being repugnant to the due process, equal protec- 


*See Act of January 31, 1928, 45 Stat. 54. 
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Mr. Leo T. Wolford, with whom Mr. Wm. Marshall 
Bullitt was on the brief, for appellant. 

The privileges and immunities of a citizen of the United 
States are abridged by this statute. Colgate v. Harvey, 
296 U.S. 404; Pendleton v. Commonwealth, 110 Va. 229; 
Campbell v. Watson, 62 N. J. Eq. 396; ef. Thompson v. 
Riggs, 5 Wall. 663, 680. 

If convenience in collection justifies a more burden- 
some tax upon business done or property held outside 
the State, then the State may (1) require its citizens to 
pay a higher rate of income tax on business done outside 
the State; (2) require higher inheritance taxes to be paid 
on property owned by its citizens and situated outside 
the State; (3) require the payment of taxes at a higher 
rate on bonds of corporations organized under the laws of 
other States, on the ground that it could require reports 
to be made by corporations organized under its own laws; 
and (4) require higher taxes to be paid upon indebted- 
ness owing to its citizens by non-resident debtors. The 
vice of such discrimination is that it penalizes the citizen 
for engaging in business in other States. 

State legislation which undertakes to localize modern 
banking, destroys its national function and utility. 

The tax can not (consistently with the Fourteenth 
Amendment) be justified on the ground that the legisla- 
ture may have hoped thereby to increase the business of 
local banks or to stimulate business within the State. 
Colgate case, supra. 

In Great A. & P. Tea Co. v. Kentucky Tax Comm’r, 278 
Ky. 367, the Kentucky court said that the Act must be 
considered strictly as a revenue measure. 

The statute denies to the executor the equal protection 
of the laws and deprives him of his liberty and property 
without due process of law. 

For purposes of taxation, the situs of the deposits in 
banks outside the State is at the residence of the tax- 
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payer, as in the case of deposits in banks within the State. 
Thus, there is no difference in the location of the taxable 
property. 

The only difference between the two is the residence of 
the debtor banks. The situation is the same as if Ken- 
tucky required its citizens to pay taxes of a grossly dis- 
criminatory rate upon all obligations owing to its citizens 
by non-resident debtors. 

The difference (five fold) is so great as to manifest an 
intention absolutely to prohibit all deposits in banks out- 
side the State. Cf. Royster Guano Co. v. Virginia, 253 
U.S. 412, 415. 

But if the discrimination can be justified upon the 
ground of convenience, then there is no constitutional in- 
hibition against a state tax at a discriminatory or prohibi- 
tive rate on deposits in national banks within that State, 
or a tax on deposits in city banks at a higher rate than that 
applied to deposits in country banks, or a tax at a lower 
rate on intangible property owned by domestic corpora- 
tions than on that owned by foreign corporations. See 
Louisville Gas Co. v. Coleman, 277 U. 8. 32; Royster 
Guano Co. v. Virginia, supra; Allgeyer v. Louisiana, 165 
U.S. 578. 


Mr. Samuel M. Rosenstein, with whom Messrs. Clifford 
E. Smith, Joseph J. Leary, and Harry D. Kremer were on 
the brief, for appellee. 


Mr. Justice Reep delivered the opinion of the Court. 


This is an appeal * brought here under § 237 (a) of the 
Judicial Code from a judgment of the Court of Appeals 
of Kentucky sustaining the validity of a statute of that 
state against an attack by the appellant on the ground 
of its being repugnant to the due process, equal protec- 


*See Act of January 31, 1928, 45 Stat. 54. 
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tion, and privileges and immunities clauses of the Four- 
teenth Amendment of the Constitution of the United 
States. | 

The issue is whether a state statute which imposes on 
its citizens an annual ad valorem tax on their deposits 
in banks outside of the state at the rate of fifty cents 
per hundred dollars and at the same time imposes on 
their deposits in banks located within the state a similar 
ad valorem tax at the rate of ten cents per hundred dol- 
lars is obnoxious to the stated clauses of the Fourteenth 
Amendment. The relevant provisions of the Kentucky 
statutes for the period in question appear in the note 
below.” 

The opinion of the Court of Appeals of Kentucky in 
this case construes the exception in § 4019, limiting the 
tax on bank deposits to one-tenth of one per cent, as 
applicable only to depositors in local financial institutions 
organized under the laws of Kentucky or under the na- 


* Carroll's Kentucky Statutes, Baldwin’s Revision, 1930, § 4019a-10, 
p. 2052 (Ky. Acts, 1924, Ch. 116, § 3) provides: 

“All property subject to taxation for state purposes shall be subject 
also to taxation in the county, city, school, or other taxing district in 
which same has a taxable situs, except the following classes of prop- 
erty which shall be subject to taxation for state purposes only: 


“(4) Money in hand, notes, bonds, accounts and other credits, 
whether secured ky mortgage, pledge, or otherwise, or unsecured, and 
shares of stock; .. .” 

Carroll’s Kentucky Statutes, Baldwin’s Revision 1930, § 4019, p. 
2048 (Ky. Acts 1924, Ch. 116, § 1, p. 402, as reénacted in Ky. Acts 
1926, Ch. 164, p. 739), provides as follows: 

“An annual ad valorem tax for state purposes of thirty cents (30¢) 
upon each one hundred dollars ($100.00) of value of all real estate 
directed to be assessed for taxation, as provided by law and fifty 
cents (50¢) upon each one hundred dollars ($100.00) of value of all 
other property directed to be assessed for taxation, as provided by 
law, shall be paid by the owner, person or corporation assessed; 
except a tax at the rate of one-tenth of one percent (0.1%) [i. e., 10 
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tional banking laws. This interpretation of the state laws 
is of course accepted by us.* 

John E. Madden died in November, 1929, a citizen and 
resident of Fayette County, Kentucky. On several prior 
assessment dates, July 1 in Kentucky, Mr. Madden had 
on deposit in New York banks a considerable amount of 
funds. These deposits had not been reported for the 
purposes of taxation in Kentucky. That state brought 
suit against Mr. Madden’s executor to have these deposits 
assessed as omitted property and to recover an ad 
valorem tax of 50 cents per hundred dollars as of July 
1 of each year, together with interest and penalties. The 
executor used as one defense against this claim the con- 
tention that a tax on deposits in banks outside of Ken- 
tucky at a higher rate than the tax upon bank deposits 
within Kentucky would abridge decedent’s privileges and 
immunities as a citizen of the United States, deprive him 
of his property right and the liberty to keep money on 
deposit outside of Kentucky without due process of law, 
and deny to him equal protection of the law in violation 
of the Fourteenth Amendment. The Court of Appeals 
passed upon the constitutional questions submitted be- 
cause of the difference in taxing rate between Kentucky 
deposits and out-of-state deposits. It approved the clas- 
sification as permissible under the due process and equal 
protection clauses and refused to accept the argument 
that its interpretation of the statutes violated the priv- 
ileges and immunities clause. 

I. Classification —The broad discretion as to classifi- 
cation possessed by a legislature in the field of taxation 


cents upon each $100] shall be paid annually upon the amount of 
deposits in any bank, trust company, or combined bank and trust 
company, organized under the laws of this State, or in any national 
bank of this State as now provided by law; .. .” 

* St. Louis S. W. Ry. Co. v. Arkansas, 235 U.S. 350, 362; Storaasli v. 
Minnesota, 283 U. 8. 57, 62. 
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has long been recognized.* This Court fifty years ago 
concluded that “the Fourteenth Amendment was not in- 
tended to compel the State to adopt an iron rule of equal 
taxation,” ° and the passage of time has only served to 
underscore the wisdom of that recognition of the large 
area of discretion which is needed by a legislature in 
formulating sound tax policies. Traditionally classifica- 
tion has been a device for fitting tax programs to local 
needs and usages in order to achieve an equitable distri- 
bution of the tax burden. It has, because of this, been 
pointed out that in taxation, even more than in other 
fields, legislatures possess the greatest freedom in classi- 
fication. Since the members of a legislature necessarily 
enjoy a familiarity with local conditions which this 
Court cannot have, the presumption of constitutionality 
can be overcome only by the most explicit demonstration 
that a classification is a hostile and oppressive discrimi- 
nation against particular persons and classes." The bur- 
den is on the one attacking the legislative arrangement 
to negative every conceivable basis which might sup- 
port it.® 

Paying proper regard to the scope of a legislature’s 
powers in these matters, the insubstantiality of appel- 
lant’s claim that he has been denied equal protection or 
due process of law by the classification is at once appar- 
ent. When these statutes were adopted in 1917 during 
a general revision of Kentucky’s tax laws, the chief prob- 
lem facing the legislature was the formulation of an 


“New York Rapid Transit Corp. v. New York, 303 U. S. 573, and 
cases there cited. 

° Bell’s Gap R. Co. v. Pennsylvania, 134 U. 8. 232, 237. 

* Citizens’ Telephone Co. v. Fuller, 229 U.S. 322, 329. 

*See the opinion of Mr. Justice Brandeis in Louisville Gas & Elec- 
tric Co. v. Coleman, 277 U. 8. 32, 42, 46-47. 

* Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78-79. 
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entorceable system of intangible taxation.? By placing 
the duty of collection on local banks, the tax on local 
deposits was made almost self-enforcing. The tax on 
deposits outside the state, however, still resembled that 
on investments in Watson v. State Comptroller, the col- 
lection of which was said to depend “either upon [the 
taxpayer’s] will or upon the vigilance and discretion of 
the local assessors.”*® Here as in the Watson case the 
classification may have been “founded in ‘the purposes 


* Because of a prohibition in the Kentucky Constitution of 1891 
against classification in taxation, the state and its political subdivi- 
sions taxed intangibles at the same rate as other property. This 
resulted in a total tax of about $2.65 per hundred dollars on intang- 
ibles, a tax which in the case of bank deposits almost equaled the 
interest on deposits. The high rate led to widespread evasion of the 
tax by concealment of intangibles; with bank deposits this took the 
form of withdrawals for deposits outside the state. The unequal 
burden which this evasion placed on other forms of property led to 
agitation for reform as early as 1908. Two special tax commissions 
reported on the need for a constitutional amendment and a general 
tax reform. After an amendment permitting classification was 
adopted in 1916, a third committee made specific proposals for revi- 
sion, and most of the recommendations were adopted at a special 
legislative session in 1917. See the message of Governor Stanley to 
the General Assembly of 1917, Kentucky Senate Journal of 1917, 
p. 13. In general the revision took the form of a drastic lowering of 
the rates on intangibles. An even lower rate was placed on bank 
deposits and almost complete collection assured by placing the duty 
of collection on the banks. 

The studies which led to the general revision of 1917 may be found 
in Report of the Kentucky Tax Commission for 1909; Report of the 
Special Tax Commission of Kentucky for 1912-14; Report of the 
Kentucky Tax Commission for 1916. A careful examination of the 
workings of the revised system has been made by Dr. Simeon E. 
Leland. The Taxation of Intangibles in Kentucky, Bulletin of the 
Bureau of Business Research, College of Commerce, University of 
Kentucky, vol. 1, no. 1 (1929). 

” 254 U.S. 122, 124. 
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and policy of taxation.’”» The treatment accorded the 
two kinds of deposits may have resulted from the differ- 
ences in the difficulties and expenses of tax collection." 

II. Privileges and Immunities—The appellant presses 
urgently upon us the argument that the privileges and 
immunifies clause of the Fourteenth Amendment of the 
Constitution of the United States '* forbids the enforce- 
ment by the Commonwealth of Kentucky of this enact- 
ment which imposes upon the testator taxes five times as 
great on money deposited in banks outside the State as 
it does on money of others deposited in banks within the 
State. The privilege or immunity which appellant con- 
tends is abridged is the right to carry on business beyond 
the lines of the State of his residence, a right claimed as 
appertaining to national citizenship. 

There is no occasion to attempt again an exposition of 
the views of this Court as to the proper limitations of the 
privileges and immunities clause. There is a very recent 
discussion in Hague v. C. I. O.% The appellant purports 
to accept as sound the position stated as the view of all 
the justices concurring in the Hague decision. This posi- 
tion is that the privileges and immunities clause protects 
all citizens against abridgement by states of rights of na- 
tional citizenship as distinct from the fundamental or 


" Carmichael v. Southern Coal & Coke Co., 301 U. 8. 495, 511. 

“The 14th Amendment, § 1, provides: 

“All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States; .. .” 

* 307 U.S. 496. The prior cases are collected in Note 2 of the 
dissenting opinion in Colgate v. Harvey (296 U. S. 404, 445) and 
Note 1 of Mr. Justice Stone’s opinion in the Hague case (307 U. 8. 
496, 520). 
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natural rights inherent in state citizenship.“ This Court 
declared in the Slaughter-House Cases* that the 
Fourteenth Amendment as well as the Thirteenth and 
Fifteenth were adopted to protect the negroes in their 
freedom. This almost contemporaneous interpretation 
extended the benefits of the privileges and immunities 
clause to other rights which are inherent in national 
citizenship but denied it to those which spring from 


“Mr. Justice Roberts’ opinion, at p. 512: “Although it has been 
held that the Fourteenth Amendment created no rights in citizens of 
the United States, but merely secured existing rights against state 
abridgement, it is clear that the right peaceably to assemble and to 
discuss these topics, and to communicate respecting them, whether 
orally or in writing, is a privilege inherent in citizenship of the United 
States which the Amendment protects.” 

Mr. Justice Stone’s opinion, at p. 519-21: “Hence there is no 
occasion . . . to revive the contention, rejected by this Court in the 
Slaughter-House Cases, that the privileges and immunities of United 
States citizenship, protected by that clause, extend beyond those 
which arise or grow out of the relationship of United States citizens 
to the national government. 

“That such is the limited application of the privileges and immuni- 
ties clause seems now to be conceded by my brethren.” 

* 16 Wall. 36, at 71-72: 

“We repeat, then, in the light of this recapitulation of events, almost 
too recent to be called history, but which are familiar to us all; and 
on the most casual examination of the language of these amendments, 
no one can fail to be impressed with the one pervading purpose found 
in them all, lying at the foundation of each, and without which none 
of them would have been even suggested; we mean the freedom of 
the slave race, the security and firm establishment of that freedom, 
and the protection of the newly-made freeman and citizen from the 
oppressions of those who had formerly exercised unlimited dominion 
over him... . 

“.. And so, if other rights are assailed by the States which 
properly and necessarily fall within the protection of these articles, 
that protection will apply though the party interested may not be of 
African descent. But what we do say, and what we wish to be 
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state citizenship."* In applying this constitutional prin- 
ciple this Court has determined that the right to operate 
an independent slaughter-house," to sell wine on terms of 
equality with grape growers** and to operate businesses 
free of state regulation ** were not privileges and immuni- 
ties protected by the Fourteenth Amendment. And a 
state inheritance tax statute which limited exemptions to 
charitable corporations within the state was held not to 
infringe any right protected by the privileges and im- 
munities clause.*® The Court has consistently refused to 
list completely the rights which are covered by the clause, 
though it has pointed out the type of rights protected.” 
We think it quite clear that the right to carry out an in- 
cident to a trade, business or calling * such as the deposit 


understood is, that in any fair and just construction of any section 
or phrase of these amendments, it is necessary to look to the purpose 
which we have said was the pervading spirit of them all, the evil 
which they were designed to remedy, and the process of continued 
addition to the Constitution until that purpose was supposed to be 
accomplished, as far as constitutional law can accomplish it.” 

* Idem, 78-79. 

* Slaughter-House Cases, supra. 

* Cox v. Texas, 202 U. S. 446; cf. Bartemeyer v. Iowa, 18 Wall. 
129; Crowley v. Christensen, 137 U.S. 86; Giozza v. Tiernan, 148 
U.S. 657; Crane v. Campbell, 245 U.S. 304. 

* Holden v. Hardy, 169 U. 8. 366; Wilmington Star Mining Co. v. 
Fulton, 205 U. 8S. 60; Western Union Telegraph Co. v. Commercial 
Milling Co., 218 U. 8. 406; Rosenthal v. New York, 226 U. 8. 260; 
Prudential Ins. Co. v. Cheek, 259 U. S. 530. 

” Board of Education v. Illinois, 203 U.S. 553; ef. Ferry v. Spokane, 
P.& 8S. Ry. Co., 258 U.S. 314. 

"They have been described as “privileges and immunities arising 
out of the nature and essential character of the national government, 
and granted or secured by the Constitution of the United States.” 
In re Kemmier, 136 U.S. 436, 448. See also Slaughter-House Cases, 
supra, at 79-80; United States v. Cruikshank, 92 U.S. 542, 552; 
Williams v. Fears, 179 U. S. 270, 274; Twining v. New Jersey, 211 
U. S. 78, 97. 

“Cf. Twining v. New Jersey, 211 U. S. 78, 94. 
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of money in banks is not a privilege of national citizen- 
ship. 

In the states, there reposes the sovereignty to manage 
their own affairs except only as the requirements of the 
Constitution otherwise provide. Within these constitu- 
tional limits the power of the state over taxation is ple- 
nary. An interpretation of the privileges and immunities 
clause which restricts the power of the states to manage 
their own fiscal affairs is a matter of gravest concern to 
them.** It is only the emphatic requirements of the 
Constitution which properly may lead the federal courts 
to such a conclusion. 

Appellant relies upon Colgate v. Harvey ** as a prece- 
dent to support his argument that the present statute is 
not within the limits of permissible classification and 
violates the privileges and immunities clause. In view 
of our conclusions, we look upon the decision in that 
case as repugnant to the line of reasoning adopted here. 
As a consequence, Colgate v. Harvey must be and is 


overruled. 
Affirmed. 


Mr. Cuter Justice HuGHEs concurs in the result upon 
the ground, as stated by the Court of Appeals of Ken- 
tucky, that the classification adopted by the legislature 
rested upon a reasonable basis. 


Mr. Justice RoBeErtTs: 


I think that the judgment should be reversed. Four 
years ago in Colgate v. Harvey, 296 U. S. 404, this court 
held that the equal protection clause and the privileges 
and immunities clause of the Fourteenth Amendment pro- 
hibit such a discrimination as results from the statute 
now under review. I adhere to the views expressed in 


“ Twining v. New Jersey, supra, 92. 
* 296 U.S. 404. 
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the opinion of the court in that case, and think it should 
be followed in this. 


Mr. Justice McREYNOLDs joins in this opinion. 
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_ 


Under Jud. Code § 237 (a) and the Act of January 31, 1928, 
this Court has jurisdiction over an appeal from a judgment of a 
state court of last resort, sustaining a recovery of damages for 
accidental death, which necessarily upholds a state statute under 
which the damages were awarded against the contention that, in 
its application to the locus in quo—a post-office site—it violated 
the provisions of the Constitution as to authority of the United 
States in such places. P. 97. 

. Upon the transfer from a State to the United States of exclusive 
jurisdiction of a site for a postoffice, the state laws in effect 
at the time continue in force as federal laws, save as they may be 
inappropriate to the changed situation or inconsistent with the 
national purpose, and save as Congress may have provided other- 
wise. P. 99. 

. Section 241 (4) of the New York Labor Law, which requires the 
planking-over of floor beams on which iron or steel work is being 
erected in building construction, remained in force as to the post- 
office site in New York City after the acquisition of the site by 
the United States, and was applicable to a contractor engaged 
in constructing the post office under a contract with the Govern- 
ment. P. 100. 

The fact that the Labor Law contains numerous administra- 
tive and other provisions inapplicable in the changed situation 
does not render § 241 (4) inapplicable. 

4. The possibility that the safety requirement of boarding-over the 

steel tiers may slightly increase the cost of construction to the 

Government does not make the requirement inapplicable to the 

postoffice site. P. 104. 
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5. While the government building contract is in a sense the means 
by which the United States secures the construction of its post 
office, the contractor in carrying out the contract has not the 
immunity of a government instrumentality. P. 105. 

}. A contract for the building of a post-office in the City of New 
York provided that “State or Municipal Building Regulations do 
not apply to work inside the Government’s lot lines,” the sen- 
tence quoted being in a section of the contract relating to “li- 
censes, permits, etc.” Held that the intention was to relieve the 
contractor from provisions of the city building code relating to 
types of material, fire hazards and the like. P. 105. 


254 App. Div. 892; 5 N. Y.S. 2d 260, affirmed. 


a 
~ 


APPEAL from a judgment of the Supreme Court of New 
York, entered on remittitur from the Court of Appeals, 
280 N. Y. 651, 730; 20 N. E. 2d 1015; 21 N. E. 2d 217, 
and sustaining an award of damages for accidental death. 


Mr. Clarence E. Mellen for appellant. 

Upon transfer of jurisdiction, certain state laws, termed 
municipal, governing the personal and property rights of 
the inhabitants in their relations with one another, re- 
main effective, unless they conflict with the political char- 
acter, institutions or Constitution of the United States. 
That rule, borrowed from international law, results from 
the necessity of avoiding the alternative that, until action 
by Congress, there would be no law there for the protec- 
tion of such rights. American Ins. Co. v. Canter, 1 Pet. 
511, 541; Chicago, R. I. & P. R. Co. v. McGlinn, 114 U.S. 
542, 546, 547; Western Union Telegraph Co. v. Chiles, 
214 U. S. 274, 277, 278; Vilas v. Manila, 220 U. S. 345; 
Arlington Hotel Co. v. Fant, 278 U.S. 439; Halleck, In- 
ternational Law, c. 34, § 14; 38 Col. L. Rev., p. 133. 

Implicit in such rule is the assumption that laws which 
thus continue in force have been adopted by the new 
government as its own. Such adoption should be only 
presumed of laws which are clearly within the purpose of 
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the rule and which, when applied, will not interfere with 
the activities of the Government. 

The New York Labor Law is a comprehensive code of 
regulations designed to promote the health, welfare and 
personal safety of those engaged in many different occu- 
pations. Article 10, of which § 241 is part, relates to the 
construction of buildings. In New York City, its en- 
forcement is entrusted to the superintendent of buildings, 
a municipal official, who is also charged with the enforce- 
ment of the city Building Code, a municipal ordinance 
which has the force of a statute. That official is em- 
powered to enter upon all premises in which such work is 
being conducted, require compliance with both the Labor 
Law and the Building Code, and, if he deem it necessary, 
stop all work meanwhile. 

Those provisions for its executive administration and 
enforcement clearly distinguish this statute from those 
which have been classified as “municipal.” Crook v. Old 
Point Comfort, 54 F. 2d 669; McCarthy v. Packard Co., 
105 App. Div. 436; 182 N. Y. 555. 

Exercise of such executive authority in federal terri- 
tory would clearly infringe upon federal sovereignty. 
Arizona Vv. California, 283 U.S. 423, 451, 452; Educational 
Films Corp. v. Ward, 282 U. 8. 379, 388, 389; Oklahoma 
City v. Sanders, 94 F. 2d 323, 326; United States v. San 
Francisco Bridge Co., 88 F. 891, 894, 895. 

May it then be reasonably inferred that the Federal 
Government intended that this statute should be even 
partially effective in its territory? Cf. Murray v. Joe 
Gerrick & Co., 291 U. 8. 315, 319. 

Even though its executive provisions be deemed elimi- 
nated, the mandates of the statute, as applied herein, are 
not “municipal,” but “political.” 

The only building to which the statute could apply 
was to be constructed pursuant to a contract with the 
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United States. Complete control of its construction was 
vested in the Secretary of the Treasury by Congress. 
40 U.S. C. §§ 285, 341, 342. 

The statute is such that it could not be effective in its 
entirety in federal territory, and its mandates are such 
that their adoption therein should not be presumed. 
Such presumption would seem contrary to the intent of 
Congress, as evidenced by its failure to enact several bills 
for the adoption of state safety laws in all federal 
projects. 

Appellant’s contract was an instrumentality of the 
Federal Government and, as applied herein, the state 
statute conflicted and interfered with that contract and 
its performance. 


Mr. Leo Fizxler for appellee. 
Mr. Justice Reep delivered the opinion of the Court. 


This is an appeal from a final judgment of the Supreme 
Court of New York awarding damages for accidental 
death. As a statute of the state necessarily was sus- 
tained against a contention that its application to these 
circumstances violated the provisions of the Constitution 
as to the exclusive authority of the United States over a 
post-office site purchased with the consent of New York,’ 
this Court has jurisdiction under § 237 (a) of the Judicial 
Code and the Act of January 31, 1928. 

The issue of law involved is whether an existing provi- 
sion of a state statute requiring the protection of places 
of work in the manner specified in the statute ? remains 


* Constitution, Art. I, § 8, Cl. 17: 

“The Congress shall have Power ... To exercise exclusive Legis- 
lation . . . over all Places purchased by the consent of the Legislature 
of the State in which the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, dock-Yards, and other needful Buildings; . . .” 

* New York Labor Law § 241 reads as follows: 

“Sec. 241. Protection of Employees on Building Construction or 

215234°—40-—_7 
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effective as a statute of the United States applicable to 
the particular parcel after the federal government ac- 
quires exclusive jurisdiction of a parcel of realty on 
which work is being done. 

The decedent, an employee of a rigging company, a 
sub-contractor engaged in the construction of the New 
York post office, fell from an unplanked tier of steel 
beams down a bay and was killed. In an action of tort 
against the general contractor, his administratrix nar- 
rowed the scope of the charges of negligence until viola- 
tion of the quoted sub-section of the Labor Law only 
was alleged. The trial court found that the proximate 
cause of the accident was the negligent failure to plank 
the beams as required by the statute. The Appellate 
Division affirmed * on the ground that the Labor Law 
provision continued effective over the post-office site after 
the transfer of sovereignty, and the Court of Appeals by 
an order of remittitur, 21 N. E. 2d 217, also affirmed on 
the same ground with a statement that in its affirmance 
it necessarily passed upon the validity and applicability of 
$ 241 (4) of the Labor Law under Article I, $ 8 of the 
Constitution. 280 N. Y. 651, 730; 20 N. E. 2d 1015; 21 
N. E. 2d 217. 

The language of the Court of Appeals and the record 
show indubitably that a determinative federal question 


Demolition Work. All contractors and owners, when constructing 
or demolishing buildings, shall comply with the following requirements: 


“4. If the floor beams are of iron or steel, the entire tier of iron or 
steel beams on which the structural iron or steel work is being erected 
shall be thoroughly planked over to not less than six feet beyond such 
beams, except spaces reasonably required for proper construction of 
the iron or steel work, for raising or lowering of material or for stair- 
ways and elevator shafts designated by the plans and specifications.” 

*254 App. Div, 892, 
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was decided.* The conclusion as to the continued vital- 
ity of existing state statutory regulations in the protec- 
tion of workmen in ceded federal areas makes it substan- 
tial. The motions to dismiss or affirm the appeal are 
denied.° 

If the quoted provision of the Labor Law is operative 
even though exclusive jurisdiction had already vested in 
the United States, it is unnecessary to determine whether 
exclusive jurisdiction had actually passed to the United 
States. The state courts assumed that federal sov- 
ereignty was complete through consent by the state and 
we make the same assumption. Does the acceptance of 
sovereignty by the United States have the effect of dis- 
placing this sub-section of the New York Labor Law? 
We think it did not. The sub-section continues as a 
part of the laws of the federal territory. 

It is now settled that the jurisdiction acquired from a 
state by the United States whether by consent to the pur- 
chase or by cession may be qualified in accordance with 
agreements reached by the respective governments.’ The 
Constitution does not command that every vestige of the 
laws of the former sovereignty must vanish. On the con- 
trary its language has long been interpreted so as to 
permit the continuance until abrogated of those rules 
existing at the time of the surrender of sovereignty which 
govern the rights of the occupants of the territory trans- 


* Honeyman v. Hanan, 300 U.S. 14, 19; Whitfield v. Ohio, 297 U. 8. 
431, 435; ef. McGoldrick v. Gulf Oil Corp., ante, p. 2. 

° Milheim v. Moffat Tunnel Dist., 262 U.S. 710, 716. 

° Cf. Mason Co. v. Tax Commission, 302 U. 8. 186, 197; Murray v. 
Gerrick & Co., 291 U. 8. 315-16. 

* Collins v. Yosemite Park Co., 304 U. S. 518, 529-30; James v. 
Dravo Contracting Co., 302 U. 8. 134, 147-49. 
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ferred.’ This assures that no area however small will be 
left without a developed legal system for private rights. 
In Chicago, R. I. & P. R. Co. v. McGlinn, supra, a Kan- 
sas statute relating to recovery against a railroad for the 
injury to livestock on its right of way existed at the time 
of the cession to the United States of exclusive jurisdic- 
tion over Fort Leavenworth Military Reservation. It 
was held that the statute was carried over into the law 
covering the Reservation. Conversely, in Arlington 
Hotel Co. v. Fant, supra, an Arkansas statute relieving 
innkeepers, passed after cession of Hot Springs Reserva- 
tion, was held unavailing as a defense to a Reservation 
innkeeper’s common-law liability in accordance with 
Arkansas law before the cession. Such holdings assimi- 
late the laws of the federal territory, where the Congress 
has not legislated otherwise, to the laws of the surround- 
ing state. 

The Congress has recognized in certain instances the 
desirability of such similarity between the municipal 
laws of the state and those of the federal parcel. Since 
only the law in effect at the time of the transfer of juris- 
diction continues in force, future statutes of the state are 
not a part of the body of laws in the ceded area. Con- 
gressional action is necessary to keep it current. Conse- 
quently as defects become apparent legislation is enacted 
covering certain phases. This occurred as to rights of 
action for accidental death by negligence or wrongful 
act. After this statute was held inapplicable to claims 
under state workmen’s compensation acts further legis- 


* Murray v. Gerrick & Co., 291 U. S. 315, 318; Arlington Hotel 
Co. v. Fant, 278 U.S. 439, 445, 446, 454; Chicago, R. I. & P. R. Co. v. 
McGlinn, 114 U. 8. 542, 546-47. 

°45 Stat. 54, 16 U. S. C. § 457 (1928); see Murray v. Gerrick & 
Co., 291 U. 8. 315, 319; H. R. Rep. No. 369, 70th Cong., Ist Sess.; 
69 Cong. Rec. 1486. 
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lation undertook to extend the provisions of those acts 
to the places under federal sovereignty.*® With growing 
frequency the federal government leaves largely unim- 
paired the civil and criminal authority of the state over 
national reservations or properties." While exclusive 
federal jurisdiction attaches, state courts are without 
power to punish for crimes committed on federal prop- 
erty..*. This has made necessary the legislation which 
gives federal courts jurisdiction over these crimes.** The 
tendency toward a uniformity between the federal and 
surrounding state territory has caused a series of con- 
gressional acts adopting the state criminal laws.* 
Through these concessions our dual system of govern- 
ment works codperatively towards harmonious adjust- 
ment. 

It is urged that the provisions of the Labor Law con- 
tain numerous administrative and other provisions which 
cannot be relevant to the federal territory. The Labor 
Law does have a number of articles.” Obviously much 


* 49 Stat. 1938, 40 U.S. C. § 290 (1936); see H. R. Rep. No. 2656, 
74th Cong., 2d Sess. 

™ 30 Stat. 668 (1898) (jurisdiction receded to states over places 
purchased for branches of soldiers’ homes); 49 Stat. 668, 16 U.S. C. 
§ 465 (1935) (waiver of federal jurisdiction for historic sites); 49 
Stat. 2025, 40 U. S. C. § 421 (1936) (same for slum-clearance and 
low-cost housing projects); 49 Stat. 2035 (1936) (same for resettle- 
ment and rural rehabilitation); 50 Stat. 888, § 13 (b), 42 U.S. C. 
§ 1413 (b) (1937) (same for acquisitions of U. S. Housing Authority). 

* Bowen v. Johnston, 306 U. 8. 19, 29; United States v. Unzeuta, 
281 U.S. 138; United States v. Cornell, Fed. Cas. No. 14,867; Com- 
monwealth v. Clary, 8 Mass. 72; People v. Hillman, 246 N. Y. 467; 
159 N. E. 400. 

* Judicial Code §§ 24, 27. 

*R. 8. 5391; 30 Stat. 717 (1898); 35 Stat. 1145 (1909); 48 Stat. 
152 (1933); 49 Stat. 394 (1935). 

* Article (1) Short title; definitions; (2) The department of labor; 
(3) Review by industrial board and court; (4) Employment of chil- 
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of their language is directed at situations that cannot 
arise in the territory. With the domestication in the 
excised area of the entire applicable body of state munici- 
pal law much of the state law must necessarily be in- 
appropriate. Some sections authorize quasi-judicial pro- 
ceedings or administrative action and may well have no 
validity in the federal area. It is not a question here of 
the exercise of state administrative authority in federal 
territory." We do not agree, however, that because the 


dren and females; (5) Hours of labor; (6) Payment of wages; (7) 
General provisions; (8) Public work; (8-a) Grade crossing elimina- 
tion work; hours and wages; (9) Immigrant lodging houses; (10) 
Building construction, demolition and repair work; (11) Factories; 
(12) Bakeries and manufacture of food products; (13) Manufacture 
in tenement houses; (14) Mercantile and other establishments; (15) 
Mines and tunnels; quarries; compressed air; (16) Explosives; (17) 
Publie safety; (18) Miscellaneous provisions; laws repealed; when to 
take effect. 

* We do not therefore need to consider the authority of the state 
administrative officers. New York Labor Law § 242. Cf. Oklahoma 
City v. Sanders, 94 F. 2d 323 (C. C. A. 10). In this case an injune- 
tion was obtained in the federal district court enjoining a city and 
certain of its officers from enforcing ordinances relating to licenses, 
bonds and inspections by daily arrests on account of violations of 
these ordinances by a contractor doing construction work vu a low- 
cost housing project. The decree was affirmed by the circuit court 
of appeals after consideration of the Act of June 29, 1936 which 
reads that “The acquisition by the United States of any real prop- 
erty .. . in connection with any low-cost housing . . . project . . 
shall not be held to deprive any State or political subdivision thereof 
of its civil and criminal jurisdiction in and over such property . . .” 
Except as affected by the act just quoted in part, the area was federal 
territory through a consent statute. The court, speaking of the 
recession, said: 

“It was not the purpose that the state should have the right to exert 
police power there through application of municipal ordinances relat- 
ing to licenses, bonds, and inspections in the course of construction 
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Labor Law is not applicable as a whole, it follows that 
none of its sections are. We have held in Collins v. 
Yosemite Park Company™ that the sections of a Cali- 
fornia statute which levied excises on sales of liquor in 
Yosemite National Park were enforceable in the Park, 
while sections of the same statute providing regulation 
of the Park liquor traffic through licenses were unen- 
forceable.** 

But the authority of state laws or their administration 
may not interfere with the carrying out of a national 
purpose.’” Where enforcement of the state law would 


thereon of buildings by the United States government, no such legis- 
lative intent or desire being indicated by the act.” 

It also quoted with approval an excerpt from an opinion of the 
Director, Legal Division, Federal Emergency Administration of Public 
Works: 

“I am, therefore, of the opinion that the state or local government 
may not supervise the work of a contractor performing work on 
property owned by the United States of a contract with the United 
States.” 

304 U.S. 518, 532. 

*We do not overlook the language in Murray v. Gerrick & Co., 
291 U.S. 315, 319, called to our attention by appellant: 

“If it were held that beneficiaries may sue, pursuant to the compen- 

sation law, we should have the incongruous situation that this law is in 
part effective and in part ineffective within the area under the juris- 
diction of the federal government.” 
That quotation had reference to a contention that the dependents of 
an employee, killed on federal territory within a state, might claim 
compensation as beneficiaries under a state compensation act. The 
compensation fund, collected and administered by state officers, was 
not effective in federal territory. Cf. Atkinson v. Tax Commission, 
303 U. S. 20, 25. As the fund was not augmented by assessments 
against the federal contractor, the Court held the procedural provi- 
sions of the state compensation act did not apply. 

* Pittman v. Home Owners’ Corp., 308 U. S. 21; Atkinson v. Tax 
Commission, 303 U. 8. 20, 23; James v. Dravo Contracting Co., 302 
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handicap efforts to carry out the plans of the United 
States, the state enactment must, of course, give 
way.” | 

May it be said that the continued application of § 241 
(4) of the Labor Law *' will interfere with the construc- 
tion of the building upon this site? This is like other 
squares in the city. There are, of course, differentiations 
because of its ownership, but ownership as such has noth- 
ing to do with the safety requirements. It is true that 
it is possible that the safety requirement of boarding over 
the steel tiers may slightly increase the cost of con- 
struction to the government, but such an increase is not 
significant in the determination of the applicability of 
the New York statute. In answer to the argument that 
a similar increased cost from taxation would “make it 
difficult or impossible” for the government to obtain the 
service it needs, we said in James v. Dravo Contracting 
Co.” that such a contention “ignores the power of Con- 
gress to protect the performance of the functions of the 
National Government and to prevent interference there- 
with through any attempted state action.” Such a safety 
requirement is akin to the safety provisions of Maryland 
law which in Baltimore & Annapolis Railroad Co. v. 
Lichtenberg ** were held applicable to trucks of an inde- 
pendent contractor transporting government employees 
under a contract with the United States. 


U. S. 134, 147, 161; United States v. Unzeuta, 281 U. S. 138, 142; 
Ohio v. Thomas, 173 U.S. 276, 283; Fort Leavenworth R. Co. v. Lowe, 
114 U. S. 525, 531; Kohl v. United States, 91 U. 8. 367, 371-72; 
Thomson v. Pacific Railroad, 9 Wall. 579, 591. 

* Anderson v. Chicago & N. W. Ry. Co., 102 Neb. 578, as com- 
mented upon in United States v. Unzeuta, 281 U.S. 138, 144. 

* Note 2, supra. 

* 302 U.S. 134, 160, 161. 

* 176 Md. 383; 4 A. 2d 734, appeal dismissed for want of a substan- 
tial federal question, sub nom. United States v. Baltimore & Annapolis 
R. Co., 308 U.S. 525. 
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Finally the point is made that a provision requiring 
boarding over of open steel tiers is a direct interference 
with the government. This is said to follow from the 
fact that the contract for the construction of the post 
office is an instrumentality of the federal government. 
As a corollary to this argument, error is assigned to the 
refusal of the trial court to admit in evidence a clause 
of the contract between the United States and the appel- 
lant reading, “State or Municipal Building Regulations 
do not apply to work inside the Government’s lot lines.” ** 
While, of course, in a sense the contract is the means by 
which the United States secures the construction of its 
post office, certainly the contractor in this independent 
operation does not share any governmental immunity.” 
Nor do we think there was error in refusing to admit the 
clause of the contract as to building regulations. The 
quoted sentence is in a section of the contract relating to 
“licenses, permits, etc.” We are of the opinion that it 
is intended to relieve the contractor from provisions as 
to types of material, fire hazards and the like, which are 
covered by the New York City Building Code. 

Such a safety regulation as § 241 (4) of the New York 
Labor Law provides is effective in the federal area, until 
such time as the Congress may otherwise provide.” 

Affirmed. 


* The entire section reads: 

“22. Permits. The contractor shall without additional expense to 
the Government obtain all required licenses, permits, ete. This ap- 
plies to work outside the !ot lines, the use of streets and sidewalks, the 
protection of public and traffic, connections to utility service lines, 
ete. State or Municipal Building Regulations do not apply to work 
inside the Government's lot lines.” 

* James v. Dravo Contracting Co., 302 U. S. 134, 152; Helvering v. 
Producers Corp., 303 U. 8. 376, 385. 

* 38 Opinions of the Attorney General, 341, 348, 349, is not to the 
contrary. It declared that § 2 of a Nevada consent statute was 
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HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. HALLOCK er au., TRUSTEES.* 


CERTIORARL TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 


No. 110. Argued December 13, 1939.—Decided January 29, 1940. 


. Decedent in his lifetime created a trust providing that the income 
from the trust property should be paid to his wife during her life- 
time, that upon his death, if she survived him, the corpus of the 
trust should go to her or to other named beneficiaries, but that upon 
her death, if he survived, the property should revert to himself. The 
wife survived. Held, that the value of the remainder interest 


_ 


clearly incompatible with exclusive jurisdiction. The section read: 

“In the erection of such federal building by contract or otherwise, 
or in case of any subsequent reconstruction or alteration of such build- 
ing, it is hereby reserved and provided that the state labor laws, the 
state labor safety laws and the state health laws, shall apply to all 
persons, firms, associations or corporations having contracts for such 
construction or reconstruction as to all provisions contained therein, 
and no contractor having any such contract shall have the right to 
claim to be or to declare himself to be a government instrumentality.” 

The opinion however further stated: 

“Tt is to be observed that there is nothing in what has been said 
concerning Sections 2 and 3 of the Nevada Statute inconsistent with 
the doctrine that state laws regulating private civil rights (as dis- 
tinguished from state criminal laws . . .) continue in force, as laws 
of the United States, on lands ceded by consent of the state to the 
United States, if not in conflict with the laws of the new sovereignty 
or the purpose for which the land is acquired, until superseded by 
laws enacted by the United States.... The difficulty with Sec- 
tions 2 and 3 of the Nevada Act is that they do not merely occupy 
a vacant field until filled by the Federal Government—they withhold 
and reserve jurisdiction, present and future, over the matters speci- 
fied in them, howsoever inconsistent with existing or future laws of 
the United States. That precludes exclusive jurisdiction from vesting 
in the United States.” 

* Together with No. 111, Helvering, Commissioner of Internal 
Revenue, ¥. Hallock, Executriz, and No. 112, Helvering, Commissioner 
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should be included in the decedent’s gross estate under § 302 (c) 
of the Revenue Act of 1926, as a transfer intended to take effect 
in possession or enjoyment at or after the grantor’s death. Klein 
v. United States, 283 U. S. 231, followed; Helvering v. St. Louis 
Trust Co., 296 U.S. 39, and Becker v. St. Louis Trust Co., ibid. 48, 
overruled. Pp. 110-115. 

2. The testator by trust deed established a fund in trust to pay the 
income to his wife during her life and to himself should he sur- 
vive her; and upon the death of the survivor, if the trust had not 
then been modified or revoked, to pay the principal to the settlor’s 
estate. There was a further provision giving to the settlor and his 
wife jointly during their lives, and to either of them after the death 
of the other, power to modify, alter or revoke the trust, which was 
not exercised. The wife survived the husband. Held, that the 
value of the interest which the husband had reserved to himself 
was properly included in his gross estate under § 302 (c) of the 
Revenue Act of 1926. P. 116. 

3. Section 302 (c) deals not with property technically passing at 
death but with interests theretofore created. The taxable event 
is a transfer inter vivos. But the measure of the tax is the value 
of the transferred property at the time when death brings it into 
enjoyment. P. 110. 

4. The statute taxes not merely those interests which are deemed to 

pass at death according to refined technicalities of the law of 
property. It also taxes inter vivos transfers that are closely akin 

to testamentary dispositions. P. 112. 

. The governing principle in the application of this legislation (§ 302 
(c), supra) is the intention of Congress to include in the gross 
estate inter vivos gifts which may be resorted to as a substitute 
for a will, in making dispositions of property operative at death. 
To effectuate this purpose practical considerations applicable to 


to 


ur 


of Internal Revenue, v. Squire, Superintendent of Banks of Ohio, also 
on writs of certiorari, 308 U. S. 532, to the Circuit Court of Appeals 
for the Sixth Circuit——argued December 13, 1939; No. 183, 
Rothensies, Collector of Internal Revenue, v. Huston, Administrator, 
on writ of certiorari, 308 U. 8. 538, to the Circuit Court of Appeals 
for the Third Circuit—argued December 13, 14, 1939; and 
No. 399, Bryant et al., Executors, v. Helvering, Commissioner of 
Internal Revenue, on writ of certiorari, 308 U. S. 543, to the Circuit 
Court of Appeals for the Second Circuit,—argued December 14, 1939. 
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taxation prevail, and not the niceties of the art of conveyancing. 
P. 114. 

6. Stare decisis is a principle of policy and not a mechanical for- 
mula of adherence to the latest decision, however recent and 
questionable, when such adherence involves collision with a prior 
doctrine more embracing in its scope, intrinsically sounder, and 
verified by experience. P. 118. 

7. In the ease at bar the decisions now relied upon by the tax- 
payers but overruled by the court, were made after the making 
of the settlements, and after the death of the settlors, out of which 
the taxes accrued. P. 119. 

8. The right and duty of this Court to re-examine an untenable or 
undesirable construction placed by itself upon a revenue pro- 
vision are not impeded by the failure of Congress and of the 
Treasury to take steps to avoid such construction through legis- 
lative amendment. P. 119. 

102 F. 2d 1; 103 id. 834, reversed. 

104 F. 2d 1011, affirmed. 


~ 


Certriorart, 308 U. 8S. 532, to review decisions of the 
Circuit Courts of Appeals involving federal estate taxes. 

In Nos. 110-112, the judgments below affirmed deci- 
sions of the Board of Tax Appeals, 34 B. T. A. 575, which 
had set aside deficiency assessments. 

In No. 183, the taxpayer had paid under protest and 
had recovered by suit, from the Collector, a judgment 
which was affirmed by the Circuit Court of Appeals. 

In No. 399, the judgment of the Circuit Court of Ap- 
peals affirmed a decision of the Board of Tax Appeals, 36 
B. T. A. 669, affirming a deficiency assessment. 


Mr. Arnold Raum, with whom Solicitor General Jack- 
son, Assistant Attorney General Clark, and Messrs. Sewall 
Key and Lee A. Jackson were on the brief, for petitioners 
in Nos. 110-112, 183, and respondent in No. 399. 


Messrs. Walker H. Nye and Ashley M. Van Duzer, with 
whom Mr. W. B. Stewart was on the brief, for respondents 
in Nos. 110 and 111. Mr. W. H. Annat submitted for 
respondent in No. 112. Mr. William R. Spofford, with 
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whom Mr. George V. Strong was on the brief (Mr. Harold 
D. Saylor entered an appearance), for respondent in No. 
183. 


Messrs. J. Gilmer Korner, Jr. and David S. Day for peti- 
tioners in No. 399. 


By leave of Court, Mr. Blatchford Downing, as amicus 
curiae, filed a brief in Nos. 111 and 183, urging affirmance. 


Mr. Justice FRANKFURTER delivered the opinion of 
the Court. 


These cases raise the same question, namely, whether 
transfers of property inter vivos made in trust, the par- 
ticulars of which will later appear, are within the provi- 
sions of § 302 (c) of the Revenue Act of 1926... They 


‘ec. 27, 44 Stat. 9, as amended by § 803 of the Revenue Act of 1932, 
c. 209, 47 Stat. 169, 279: 

“The value of the gross estate of the decedent shall be determined 
by including the value at the time of his death of all property, real 
or personal, tangible or intangible, wherever situated— 


“(ce) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or enjoyment at or after 
his death, or of which he has at any time made a transfer, by trust 
or otherwise, under which he has retained for his life or for any period 
not ascertainable without reference to his death or for any period 
which does not in fact end before his death (1) the possession or 
enjoyment of, or the right to the income from, the property, or (2) 
the right, either alone or !n conjunction with any person, to designate 
the persons who shall possess or enjoy the property or the income 
therefrom; except in case of a bona fide sale for an adequate and 
full consideration in money or money’s worth. Any transfer of a 
material part of his property in the nature of a final disposition or 
distribution thereof, made by the decedent within two years prior to 
his death without such consideration, shall, unless shown to the con- 
trary, be deemed to have been made in contemplation of death within 
the meaning of this title.” 
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were heard in succession and may be decided together. 
In each case the Commissioner of Internal Revenue in- 
cluded the trust property in the decedent’s gross estate. 
In Nos. 110, 111 and 112 his determination was reversed 
by the Board of Tax Appeals, 34 B. T. A. 575, and the 
Board was affirmed by the Circuit Court of Appeals for 
the Sixth Cireuit, 102 F. 2d 1. In No. 183, the taxpayer 
paid under protest, successfully sued for recovery in the 
District Court for the Eastern District of Pennsylvania, 
and his judgment was sustained by the Circuit Court of 
Appeals for the Third Circuit, 103 F. 2d 834. In No. 
399, the Commissioner was in part successful before the 
Board of Tax Appeals, 36 B. T. A. 669, and the Circuit 
Court of Appeals for the Second Circuit affirmed the 
Board, 104 F. 2d 1011. 

Neither here nor below does the issue turn on the un- 
glossed text of § 302(c). In its enforcement, Treasury 
and courts alike encounter three recent decisions of this 
Court, Klein v. United States, 283 U.S. 231, Helvering v. 
St. Louis Trust Co., 296 U.S. 39, and Becker v. St. Louis 
Trust Co., Ibid. 48. Because of the difficulties which 
lower courts have found in applying the distinctions made 
by these cases and the seeming disharmony of their re- 
sults, when judged by the controlling purposes of the 
estate tax law, we brought the cases here. All involve 
dispositions of property by way of trust in which the 
settlement provides for return or reversion of the corpus 
to the donor upon a contingency terminable at his death. 
Whether the transfer made by the decedent in his life- 
time is “intended to take effect in possession or enjoyment 
at or after his death” by reason of that which he retained, 
is the crux of the problem. We must put to one side 
questions that arise under sections of the estate tax law 
other than § 302 (c)—sections, that is, relating to trans- 
fers taking place at death. Section 302 (c) deals with 
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property not technically passing at death but with inter- 
ests theretofore created. The taxable event is a transfer 
inter vivos. But the measure of the tax is the value of 
the transferred property at the time when death brings 
it into enjoyment. 

We turn to the cases which beget the difficulties. In 
Klein v. United States, supra, decided in 1931, the dece- 
dent during his lifetime had conveyed land to his wife 
for her lifetime, “and if she shall die prior to the decease 
of said grantor then and in that event she shall by virtue 
hereof take no greater or other estate in said lands and 
the reversion in fee in and to the same shall in that event 
remain vested in said grantor, ...” The instrument 
further provided, “Upon condition and in the event that 
said grantee shall survive the said grantor, then and in 
that case only the said grantee shall by virtue of this 
conveyance take, have, and hold the said lands in fee 
simple, ...” The taxpayer contended that the dece- 
dent had reserved a mere “possibility of reverter” and 
that such a “remote interest,” * extinguishable upon the 
grantor’s death, was not sufficient to bring the convey- 
ance within the reckoning of the taxable estate. This 
Court held otherwise. It rejected formal distinctions 
pertaining to the law of real property as irrelevant criteria 
in this field of taxation. ‘Nothing is to be gained,” it 
was said, “by multiplying words in respect of the various 
niceties of the art of conveyancing or the law of contin- 
gent and vested remainders. It is perfectly plain that 
the death of the grantor was the indispensable and in- 
tended event which brought the larger estate into being 
for the grantee and effected its transmission from the 
dead to the living, thus satisfying the terms of the taxing 
act and justifying the tax imposed.” Klein v. United 
States, supra, at 234. 


* Petitioner’s Brief, Klein v. United States, pp. 11-13. 
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The inescapable rationale of this decision, rendered by 
a unanimous Court, was that the statute taxes not merely 
those interests which are deemed to pass at death accord- 
ing to refined technicalities of the law of property. It 
also taxes inter vivos transfers that are too much akin to 
testamentary dispositions not to be subjected to the 
same excise. By bringing into the gross estate at his 
death that which the settlor gave contingently upon it, 
this Court fastened on the vital factor. It refused to 
subordinate the plain purposes of a modern fiscal measure 
to the wholly unrelated origins of the recondite learning 
of ancient property law. Surely the Klein decision was 
not intended to encourage the belief that a change merely 
in the phrasing of a grant would serve to create a ju- 
dicially cognizable difference in the scope of § 302 (c), 
although the grantor retained in himself the possibility 
of regaining the transferred property upon precisely the 
same contingency. The teaching of the Klein case is 
exactly the opposite.* 

In 1935 the St. Louis Trust cases came here. A ra- 
tional application of the principles of the Klein case to 
the situations now before us calls for scrutiny of the 
particulars in the St. Louis cases in order to extract their 
relation to the doctrine of the earlier decision. 

In Helvering v. St. Louis Trust Co., supra, the dece- 
dent had conveyed property in trust, the income of which 
was to be paid to his daughter during her life, but at her 
death “If the granter still be living, the Trustee shall 
forthwith . . . transfer, pay, and deliver the entire es- 
tate to the grantor, to be his absolutely.” But “If the 
grantor be then not living” then the income was to be 


* Some indication of the influence of Klein v. United States upon the 
lower courts may be found in Sargent v. White, 50 F. 2d 410 and 
Union Trust Co. v. United States, 54 F. 2d 152, cert. denied, 286 
U.S. 547. Cf. Commissioner v. Schwarz, 74 F. 2d 712. 
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devoted to the settlor’s wife if she were living, and upon 
the death of both daughter and wife, if he were not 
living, the trust property was to go to the daughter’s 
children, or if she left none, to the grantor’s next of 
kin. 

In Becker v. St. Louis Trust Co., supra, the decedent 
had declared himself trustee of property with the income 
to be accumulated or, at his discretion, to be paid over 
to his daughter during her life. The instrument fur- 
ther provided that “If the said beneficiary should die 
before my death, then this trust estate shall thereupon 
revert to me and become mine immediately and abso- 
lutely, or . . . if I should die before her death, then this 
property shall thereupon become hers immediately and 
absolutely .. .” 

On the authority of the Klein case the Commissioner 
had included in the taxable estates the gifts to which, 
in the St. Louis Trust cases, the grantor’s death had given 
definitive measure. If the wife had predeceased the set- 
tlor in the Klein case, he would have been repossessed 
of his property. His wife’s interests were freed from this 
contingency by the husband’s prior death, and because of 
the effect of his death this Court swept the gift into the 
gross estate. So in Helvering v. St. Louis Trust Co., the 
grantor would have become repossessed of the granted 
corpus had his daughter predeceased him. But he prede- 
ceased her and by that event her interest ripened to full 
dominion. The same analysis applies to the Becker case. 
In all three situations the result and effect were the same. 
The event which gave to the beneficiaries a dominion over 
property which they did not have prior to the donor’s 
death was an act of nature outside the grantor’s “con- 
trol, design or volition.” 296 U. S. 39, 43. But it was no 
more and no less “fortuitous,” so far as the grantor’s 
“eontrol, design or volition” was concerned, in the St. 


215234°—_40——_8 
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Louis Trust cases than it was in the Klein case. In none 
of the three eases did the dominion over property which 
finally came to the beneficiary fall by virtue of the 
grantor’s will, except by his provision that his own death 
should establish such final and complete dominion. And 
yet a mere difference in phrasing the circumstance by 
which identic interests in property were brought into 
being—varying forms of words in the creation of the same 
worldly interests—was found sufficient to exclude the St. 
Louis Trust settlements from the application of the Klein 
doctrine. 

Four members of the Court saw no difference. They 
relied on the governing principle of § 302 (c) that Con- 
gress meant to include in the gross estate inter vivos gifts 
“which may be resorted to, as a substitute for a will, in 
making dispositions of property operative at death.” 296 
U. 8. at 46. To effectuate this purpose practical consid- 
erations applicable to taxation and not the “niceties of 
the art of conveyancing” were their touchstone. “Having 
in mind,” said the dissenters, “the purpose of the statute 
and the breadth of its language it would seem to be of no 
consequence what particular conveyancers’ device—what 
particular string—the decedent selected to hold in sus- 
pense the ultimate disposition of his property until the 
moment of his death. In determining whether a taxable 
transfer becomes complete only at death we look to sub- 
stance, not to form ... However we label the device it 
is but a means by which the gift is rendered incomplete 
until the donor’s death.” 296 U. S. at 47. For the ma- 
jority in the St. Louis Trust Company cases, these prac- 
ticalities had less significance than the formal categories 
of property law. The grantor’s death, the majority said, 
in Helvering v. St. Louis Trust Co., “simply put an end 
to what, at best, was a mere possibility of a reverter by 
extinguishing it—that is to say, by converting what was 
merely possible into an utter impossibility.” 296 U. S. 
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39, 43. This was precisely the mode of argument which 
had been rejected in Klein v. United States, supra. 

We are now asked to accept all three decisions as con- 
stituting a coherent body of law, and to apply their dis- 
tinctions to the trusts before us. 

In Nos. 110, 111 and 112 (Helvering v. Hallock) the 
decedent in 1919 created a trust under a separation agree- 
ment, giving the income to his wife for life, with this 
further provision: 

“If and when Anne Lamson Hallock shall die then and 
in such event . . . the within trust shall terminate and 


said Trustee shall . . . pay Party of the First Part if he 
then be living any accrued income then remaining in said 
trust fund and shall . . . deliver forthwith to Party of 


the First Part, the principal of the said trust fund. If 
and in the event said Party of the First Part shall not be 
living then and in such event payment and delivery over 
shall be made to Levitt Hallock and Helen Hallock, re- 
spectively son and daughter of the Party of the First 
Part share and share alike . . .” 

When the settlor died in 1932, his divorced wife, the life 
beneficiary, survived him. The Circuit Court of Appeals 
held that the trust instrument had conveyed the “whole 
interest” of the decedent, subject only to a “condition 
subsequent,” which left him nothing “except a mere possi- 
bility of reverter.” Commissioner v. Hallock, 102 F. 
2d 1, 3-4. 

In No. 183 (Rothensies v. Huston) the decedent by an 
ante-nuptial agreement in 1925 conveyed property in trust, 
the income to be paid to his prospective wife during her 
life, subject to the following disposition of the principal: 

“Tn trust if the said Rae Spektor shall die during the 
lifetime of said George F. Uber to pay over the principal 
and all accumulated income thereof unto the said George 
F. Uber in fee, free and clear of any trust. 








116 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


“In trust if the said Rae Spektor after the marriage 
shall survive the said George F. Uber to pay over the 
principal and all accumulated income unto the said Rae 
Spektor—then Rae Uber—in fee, free and clear of any 
trust.” 


Mrs. Uber outlived her husband, who died in 1934. The 
Circuit Court of Appeals deemed Becker v. St. Louis 
Trust Co. controlling against the inclusion of the trust 
corpus in the gross estate. 

Finally, in No. 399 (Bryant v. Helvering), the testator 
provided for the payment of trust income to his wife dur- 
ing her life and upon her death to the settlor himself if he 
should survive her. The instrument, which was executed 
in 1917, continued: 

“Upon the death of the survivor of said Ida Bryant and 
the party of the first part, unless this trust shall have been 
modified or revoked as hereinafter provided, to convey, 
transfer, and pay over the principal of the trust fund to 
the executors or administrators of the estate of the party 
hereto of the first part.” 


There was a further provision giving to the decedent and 
his wife jointly during their lives, and to either of them 
after the death of the other, power to modify, alter or 
revoke the instrument. The wife survived the husband, 
who died in 1930. The Board of Tax Appeals allowed 
the Commissioner to include in the decedent’s gross estate 
only the value of a “vested reversionary interest” which 
the Board held the grantor had reserved to himself. On 
appeal by the tax-payer, the Circuit Court of Appeals 
sustained this determination. 

The terms of these grants differ in detail from one 
another, as all three differ from the formulas of con- 
veyance used in the Klein and St. Louis Trust cases. It 
therefore becomes important to inquire whether the 
technical forms in which interests contingent upon death 
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are cast should control our decision. If so, it becomes 
necessary to determine whether the differing terms of 
conveyance now in issue approximate more closely those 
used in the Klein case and are therefore governed by it, 
or have a greater verbal resemblance to those that saved 
the tax in the St. Louis Trust cases. Such an essay in 
linguistic refinement would still further embarrass exist- 
ing intricacies. It might demonstrate verbal ingenuity, 
but it could hardly strengthen the rational foundations 
of law. The law of contingent and vested remainders is 
full of casuistries. There are great diversities among 
the several states as to the conveyancing significance of 
like grants; sometimes in the same state there are con- 
flicting lines of decision, one series ignoring the other. 
Attempts by the Board of Tax Appeals and the Circuit 
Courts of Appeal to administer § 302 (c) by reference to 
these distinctions abundantly illustrate the inevitable 
confusion.‘ One of the cases at bar, No. 399, reveals 
vividly the snares which inevitably await an attempt to 
base estate tax law on the “niceties of the art of convey- 
ancing.” In connection with the ascertainment of its 
own death duties, the Supreme Court of Errors of Con- 
necticut defined the nature of the interest which the de- 
cedent in that case retained after his inter vivos transfer. 
Bryant v. Hackett, 118 Conn. 233; 171 A. 664. And yet 
the nature of that interest under Connecticut law and 
the scope of the Connecticut court’s adjudication of that 
interest were made the subject of lively controversy be- 


*See, for example, the attempts by the Board of Tax Appeals to 
deal with the peculiarities of New York law in the field of vested and 
contingent remainders. Elizabeth B. Wallace, 27 B. T. A. 902; Louis 
C. Raegner, Jr., 29 B. T. A. 1243. In both of these cases limitations 
which would probably have been “contingent” at “common law” 
were held to be “vested” under the New York statutory rule. Cf. 
Commissioner v. Schwarz, 74 F. 2d 712; Flora M. Bonney, 29 
B. T. A. 45. 
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fore us. The importation of these distinctions and con- 
troversies from the law of property into the administra- 
tion of the estate tax precludes a fair and workable. tax 
system. Essentially the same interests, judged from the 
point of view of wealth, will be taxable or not, depending 
upon elusive and subtle casuistries which may have their 
historic justification but possess no relevance for tax pur- 
poses. These unwitty diversities of the law of property 
derive from medieval concepts as to the necessity of a 
continuous seisin.” Distinctions which originated under 
a feudal economy when land dominated social relations 
are peculiarly irrelevant in the application of tax meas- 
ures now so largely directed toward intangible wealth. 

Our real problem, therefore, is to determine whether 
we are to adhere to a harmonizing principle in the con- 
struction of § 302 (c), or whether we are to multiply 
gossamer distinctions between the present cases and the 
three earlier ones. Freed from the distinctions intro- 
duced by the St. Louis Trust cases, the Klein case fur- 
nishes such a harmonizing principle. Does, then, the 
doctrine of stare decisis compel us to accept the distinc- 


*Cf. Lyeth v. Hoey, 305 U. S. 188, 194. See Paul, The Effect on 
Federal Taxation of Local Rules of Property in Selected Studies in 
Federal Taxation (2nd Series), pp. 23-28; Developments in the 
Law—Taxation, 47 Harv. L. Rev. 1209, 1238-41; Note, 49 Harv. L. 
Rev. 462. 

°See, for example, Fearne, Contingent Remainders, (4th Am. Ed.), 
pp. 3-241; Gray, Rule Against Perpetuities (2nd Ed.), pp. 99-118; 
VII Holdsworth, History of English Law, 81 et seq.; 1 Simes, Future 
Interests, §§ 64-96. The confusion apt to be engendered by judicial 
forays into this field is well illustrated by the use of the term 
“possibility of reverter” by the majority in Helvering v. St. Louis 
Union Trust Co. “A possibility of reverter” is traditionally defined 
as the interest remaining in a grantor who has conveyed a determi- 
nable fee. The definition has not been thought to have any relation 
to the reversionary interest of a grantor who has transferred either 
a vested or contingent remainder in fee. See Gray, Rule Against 
Perpetuities (2nd Ed.), §§ 13-51. 
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tions made in the St. Louis Trust cases as starting points 
for still finer distinctions spun out of the tenuosities of 
surviving feudal law? We think not. We think the 
Klein case rejected the presupposition of such distinctions 
for the fiscal judgments which § 302 (ce) demands. 

We recognize that stare decisis embodies an important 
social policy. It represents an element of continuity in 
law, and is rooted in the psychologic need to satisfy rea- 
sonable expectations. But stare decisis is a principle of 
policy and not a mechanical formula of adherence to the 
latest decision, however recent and questionable, when 
such adherence involves collision with a prior doctrine 
more embracing in its scope, intrinsically sounder, and 
verified by experience. 

Nor have we in the St. Louis Trust cases rules of deci- 
sion around which, by the accretion of time and the re- 
sponse of affairs, substantial interests have established 
themselves. No such conjunction of circumstances re- 
quires perpetuation of what we must regard as the devia- 
tions of the St. Louis Trust decisions from the Klein doc- 
trine. We have not before us interests created or main- 
tained in reliance on those cases. We do not mean to 
imply that the inevitably empiric process of construing 
tax legislation should give rise to an estoppel against the 
responsible exercise of the judicial process. But it is a 
fact that in all the cases before us the settlements were 
made and the settlors died before the St. Louis Trust 
decisions. 

Nor does want of specific Congressional repudiations 
of the St. Louis Trust cases serve as an implied instruc- 
tion by Congress to us not to reconsider, in the light of 
new experience, whether those decisions, in conjunction 
with the Klein case, make for dissonance of doctrine. It 
would require very persuasive circumstances enveloping 
Congressional silence to debar this Court from re- 
examining its own doctrines. To explain the cause of 
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non-action by Congress when Congress itself sheds no 
light is to venture into speculative unrealities.’ Congress 
may not have had its attention directed to an undesirable 
decision; and there is no indication that as to the St. 
Louis Trust cases it had, even by any bill that found its 
way into a committee pigeon-hole. Congress may not 
have had its attention so directed for any number of rea- 
sons that may have moved the Treasury to stay its hand. 
But certainly such inaction by the Treasury can hardly 
operate as a controlling administrative practice, through 


"We are not unmindful of amendments to the estate tax law to 
which other decisions of this Court gave rise. Thus by § 805 of the 
Revenue Act of 1936, c. 690, 49 Stat. 1648, Congress undid the con- 
struction which this Court gave the estate tax law in another connec- 
tion by a decision rendered on the same day as were the St. Louis 
Trust cases. Cf. White v. Poor, 296 U.S. 98. This case arose under 
§ 302 (d) and not § 302 (c). But, in any event, the fact of Con- 
gressional action in dealing with one problem while silent on the 
different problems created by the St. Louis Trust cases, does not 
imply controlling acceptance by Congress of those cases. 

By the Joint Resolution of March 3, 1931, ¢. 454, 46 Stat. 1516, 
Congress displaced the construction which this Court put upon 
§ 302 (c) in those cases wherein it was held that the reservation by a 
decedent of a life estate in property conveyed inter vivos, did not con- 
stitute a sufficient postponement of the remainder to bring it into 
the grantor’s gross estate. May v. Heiner, 281 U.S. 238; Burnet v. 
Northern Trust Co., 283 U. 8S. 782; Morsman v. Burnet, 283 U. S. 
783; McCormick v. Burnet, 283 U. 8. 784. The speculative argu- 
ments that may be drawn from ad hoc legislation affecting one set of 
decisions and the want of such legislation to modify another set of 
decisions dealing with a somewhat different though cognate problem 
are well illustrated by this remedial amendment. For it may be urged 
with considerable plausibility that in 1931 Congress had in principle 
already rejected the general attitude underlying the St. Louis Trust 
cases, as illustrated by the fact that in those cases the majority, in 
part at least, relied upon the Congressionally discarded May v. 
Heiner doctrine. 

Whatever may be the scope of the doctrine that re-enactment of 
a statute impliedly enacts a settled judicial construction placed upon 
the re-enacted statute, that doctrine has no relevance to the present 
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acquiescence, tantamount to an estoppel barring reéxam- 
ination by this Court of distinctions which it had drawn.* 
Various considerations of parliamentary tactics and 
strategy might be suggested as reasons for the inaction of 
the Treasury and of Congress, but they would only be 
sufficient to indicate that we walk on quicksand when 
we try to find in the absence of corrective legislation a 
controlling legal principle. 

This Court, unlike the House of Lords,® has from the 
beginning rejected a doctrine of disability at self-correc- 
tion. Whatever else may be said about want of Con- 
gressional action to modify by legislation the result in the 
St. Louis Trust cases, it will hardly be urged that the rea- 


problem. Since the decisions in the St. Louis Trust cases, Congress 
has not re-enacted § 302 (c). The amendments that Congress made 
to other provisions of § 302 in connection with other situations than 
those now before the Court, were made without re-enacting § 302 (c). 
Nor has Congress, under any rational canons of legislative significance, 
by its compilation of internal revenue laws to form the Internal 
Revenue Code of 1939, 53 Stat. 1, impliedly enacted into law a 
particular decision which, in the light of later experience, is seen to 
create confusion and conflict in the application of a settled principle 
of internal revenue legislation. . 

Here, unlike the situation in such cases as National Lead Co. v. 
United States, 252 U.S. 140, 146-47, and Murphy Oil Co. v. Burnet, 
287 U. S. 299, 302-3, we have no conjunction of long, uniform ad- 
ministrative construction and subsequent re-enactments of an am- 
biguous statute to give ground for implying legislative adoption of 
such construction. See Preface, Internal Revenue Code, 53 Stat. III; 
compare Smiley v. Holm, 285 U. 8S. 355, 373, and Warner v. Goltra, 
293 U.S. 155, 161. 

*Since the Treasury has amended its regulations in an effort to 
conform administrative practice to the compulsions of the St. Louis 
Trust cases, it cannot be deemed to have bound itself by this change. 
Art. 17, Reg. 80 (1937 Ed.), p. 42. Cf. Estate of Sanford v. Com- 
missioner, 308 U.S. 39. 

* London Street Tramways Co. v. London County Council, [1898] 
A. C. 375. But the rule is otherwise in the Privy Council. Read v. 
Bishop of Lincoln, [1892] A. C. 644, 655. For the réle of precedent 
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son was Congressional approval of those distinctions be- 
tween the St. Louis Trust and the Klein cases to which 
four members of this Court could not give assent. By 
imputing to Congress a hypothetical recognition of co- 
herence between the Klein and the St. Louis Trust cases, 
we cannot evade our own responsibility for reconsidering 
in the light of further experience, the validity of distinc- 
tions which this Court has itself created. Our problem 
then is not that of rejecting a settled statutory construc- 
tion. The real problem is whether a principle shall pre- 
vail over its later misapplications. Surely we are not 
bound by reason or by the considerations that underlie 
stare decisis to persevere in distinctions taken in the ap- 
plication of a statute which, on further examination, ap- 
pear consonant neither with the purposes of the statute 
nor with this Court’s own conception of it. We therefore 
reject as untenable the diversities taken in the St. Louis 
Trust cases in applying the Klein doctrine—untenable be- 
cause they drastically eat into the principle which those 
cases professed to accept and to which we adhere. 
In Nos. 110, 111, 112 and 183, the judgments are 
Reversed. 
In No. 399, the judgment is 
Affirmed. 


The Curer Justice concurs in the result upon the 
ground that each of these cases is controlled by our de- 
cision in Klein v. United States, 283 U.S. 231. 


in English law, see, inter alia, 2 Yorke, Life of Lord Chancellor Hard- 
wicke, pp. 425, 498; Goodhart, Precedent in English and Continental 
Law, 50 L. Q. Rev. 40; Holdsworth, Case Law, ibid. 180; Lord Wright 
in Westminster Council v. Southern Ry. Co., [1936] A. C. 511, 
562-63; Allen, Law in the Making, 3rd ed., pp. 224 et seq. 
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Mr. Justice Roserts, dissenting. 


There is certainly a distinction in fact between the 
transaction considered in Klein v. United States, 283 
U. S. 231, and those under review in Helvering v. St. 
Louis Union Trust Co., 296 U. S. 39, and Becker v. St. 
Louis Union Trust Co., 296 U. 8. 48. The courts, the 
Board of Tax Appeals, and the Treasury have found no 
difficulty in observing the distinction in speciiie cases. I 
believe it is one of substance, not merely of terminology, 
and not dependent on the niceties of conveyancing or re- 
condite doctrines of ancient property law. 

But if I am wrong in this, I still think the judgments 
in Nos. 110-112, and 183 should be affirmed and that in 
399 should be reversed. The rule of interpretation 
adopted in the St. Louis Union Trust Company cases 
should now be followed for two reasons: First, that rule 
was indicated by decisions of this court as the one ap- 
plicable in the circumstances here disclosed, as early as 
1927; was progressively developed and applied by the 
Board of Tax Appeals, the lower federal courts, and this 
court, up to the decision of McCormick v. Burnet, 283 
U. S. 784, in 1931; and has since been followed by those 
tribunals in not less than fifty eases. It ought not to be 
set aside after such a history. Secondly. The rule was 
not contrary to any treasury regulation; was, indeed, in 
accord with such regulations as there were on the subject; 
was subsequently embodied in a specific regulation, and, 
with this background, Congress has three times reénacted 
the law without amending § 302 (c) in respect of the 
matter here in issue. The settled doctrine, that reénact- 
ment of a statute so construed, without alteration, ren- 
ders such construction a part of the statute itself, should 
not be ignored but observed. 
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1. The Revenue Act of 1926 lays a tax upon the trans- 
fer of the net estate of a decedent. That estate is de- 
fined to embrace the value of all his property, real or 
personal, tangible or intangible (less certain deductions), 
at the time of his death... As the Treasury Department 
stated in its earliest regulations: “The statute also in- 
cludes only property rights existing in the decedent in 
his lifetime and passing to his estate.” * In all the treas- 
ury regulations, from the earliest to the one now in force, 
applicable to the relevant sections of the successive Rev- 
enue Acts defining the “gross estate” of a decedent the 
Treasury has used this language :* 

“The value of a vested remainder should be included in 

the gross estate. Nothing should be included, however, 
on account of a contingent remainder where [in the case] 
the contingency does not happen in the lifetime of the 
decedent, and the interest consequently lapses at his 
death.” [Italics supplied. ] 
The next sentence: “Nor should anything be included on 
account of a life estate in the decedent,” has been re- 
peated in substance in the corresponding article of all 
subsequent regulations. 

If by the will of his grandmother, A is given a life es- 
tate, with remainder to another, his executor is not bound 
to return anything on account of the life estate because, 
in respect of it, nothing passes on A’s death. The estate 
simply ceases. The Treasury has never contended the 
contrary. If, however, A’s grandmother gave a life estate 
to B, and the remainder to A, A has something which, 
at his death, will pass to someone else under his will, or 
under the intestate laws. The statute plainly taxes the 
value of the interest thus transferred at A’s death. 


*§§ 300-303, 44 Stat. 69-72. 

* Regulations 37, Art. 12 (1917). 

* Regulations 37, Art. 12; Regulations 63, Art. 11; Regulations 68, 
Art. 11; Regulations 80, Art. 11. 
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If A’s grandmother, by her will, gave interests in suc- 
cession to specific persons and then provided that if A 
should outlive all these persons the property should pass 
to him, A would have a chance to receive and enjoy the 
property. If he did so receive it, it would pass as part 
of his estate. If he died before the other beneficiaries 
named by his grandmother his death would deprive him 
of that chance. The chance would not pass to anyone 
else. No tax would be laid on the supposed value of his 
contingent interest or chance, because the chance can- 
not, at his death, pass by his will, or the intestate laws, 
to another. I do not understand the Government has 
ever denied this. 

Subsection (c) of § 302 lays down no different rule 
respecting similar interests created by irrevocable deed 
or agreement of the decedent. The subsection directs 
that there shall be included in the gross estate the value, 
at the time of the decedent’s death, of any interest in 
property of which the decedent has at any time made a 
transfer “intended to take effect in possession or enjoy- 
ment at or after his death” (excluding sales for adequate 
consideration). 

A transfer can only take effect, within the meaning of 
the statute, by the shifting of possession or enjoyment 
from the decedent to living persons. The fact that the 
terms of the gift bring about some other effect at the 
decedent’s death is immaterial. The fact that something 
may happen in respect of the beneficial enjoyment of 
the property conditioned upon the decedent’s death is 
irrelevant so long as that something is not the shifting of 
possession or beneficial enjoyment from the decedent. 
This is made clear by Reinecke v. Northern Trust Co., 
278 U.S. 339, 347. 

If A makes a present irrevocable transfer in trust, con- 
ditioned that he shall receive the income for life and, at 
his death, the principal shall go to B, B is at once legally 
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invested with the principal. A’s life estate ceases at his 
death. Nothing then passes. There is no tax imposed 
by the statute because there is no transfer any more-than 
there would be in the case of a similar life estate given A 
by his grandmother. (This is May v. Heiner, 281 U.S. 
238.) If, on the other hand, A creates an estate for years 
or for life in B, retaining the remaining beneficial interest 
in the property for himself, and, whether by the terms 
of the grant, or by the terms of A’s will, or under the in- 
testate law, that remainder passes to someone else at his 
death, such passage renders the transfer taxable. (This 
is Klein v. United States, supra.) If what A does is to 
transfer his property irrevocably, with provision that it 
shall be enjoyed successively by various persons for life 
and then go absolutely to a named person, but that if he, 
A, shall outlive that person, the property shall come back 
to him, and A dies in the lifetime of the person in ques- 
tion, A has merely lost the chance that the beneficial 
ownership of the property may revert to him. That 
chance cannot pass under his will or under the intestate 
laws. As there is no transfer which can become effective 
at his death by the shifting of any interest from him, no 
tax is imposed. (This is McCormick v. Burnet, supra, 
and Helvering v. St. Louis Union Trust Company, 
supra.) 

2. These governing principles were indicated as early 
as 1927* and were thereafter developed, in application 
to specific cases, in a consistent line of authorities. 

In May v. Heiner, supra, it was held that a transfer in 
trust under which the income was payabie to the trans- 
feror’s husband for his life and, after his death, to the 
transferor during her life, with remainder to her children, 
was not subject to tax as a transfer intended to take effect 


* Shukert v. Allen, 273 U. 8. 545. 
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in possession or enjoyment at or after death. This court 
said (p. 243): 

“.. At the death of Mrs. May no interest in the 
property held under the trust deed passed from her to 
the living; title thereto had been definitely fixed by the 
trust deed. The interest therein which she possessed 
immediately prior to her death was obliterated by that 
event.” [Italics supplied. ] 

It will be noted that this is the equivalent of the 
Treasury’s statement, supra, that such an interest lapses 
at death. 

That decision is indistinguishable in principle from the 
St. Louis Union Trust Company cases and the instant 
cases; and what was there said serves to distinguish the 
Klein case. 

McCormick v. Burnet followed May v. Heiner. The 
court there held that neither a reservation by the grantor 
of a life estate with remainders over, nor a provision for 
a reverter in case all the beneficiaries should die in the 
lifetime of the grantor, made the gifts transfers intended 
to take effect in possession or enjoyment at or after the 
grantor’s death. In the Circuit Court of Appeals the 
Commissioner urged that the provision for payment of 
the trust estate to the settlor in case she survived all the 
beneficiaries rendered the transfer taxable. That court 
dealt at length with the point and sustained his view. 
(43 F. 2d 277, 279.) The Commissioner made the same 
contention in this court, but it was overruled upon the 
authority of May v. Heiner. 

Then came the two St. Louis Union Trust Company 
cases, decided upon the authority of May v. Heiner and 
McCormick v. Burnet. Finally, the McCormick case was 
followed in Bingham v. United States, 296 U. S. 211. 

Since the opinion of the court appears to treat the St. 
Louis cases as the origin of the principle there announced, 
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it is important to emphasize the fact that the rule had 
been settled by this court as early as 1930; and to note 
other decisions rendered prior to the St. Louis cases. In 
seven, intervening between May v. Heiner and the St. 
Louis cases, the Board of Tax Appeals reached the same 
conclusion as that announced in the St. Louis cases.’ The 
Board’s action was affirmed in four of them.’ Four other 
decisions by Circuit Courts of Appeals were to the same 
effect.’ In practically all, reliance was placed upon Shu- 
kert v. Allen, Reinecke v. Northern Trust Company, May 
v. Heiner, and McCormick v. Burnet, or some of them. 
Thus, when the question came before this court again in 
the St. Louis cases, there was a substantial body of au- 
thority following and applying the Heiner and McCor- 
mick cases. 

Since the St. Louis cases were decided, the principle on 
which they went has been repeatedly applied by the 
Board of Tax Appeals and the courts. The Board has 
followed the cases in no less than seventeen instances.* 


* Wheeler v. Commissioner, 20 B. T. A. 695; Duke v. Commissioner, 
23 B. T. A. 1104; Peabody v. Commissioner, 24 B. T. A. 787; Dun- 
ham v. Commissioner, 26 B. T. A. 286; Taylor v. Commissioner, 27 
B. T. A. 220; Wallace v. Commissioner, 27 B. T. A. 902; Bonney v. 
Commissioner, 29 B. T. A. 45. 

* Commissioner v. Duke, 62 F. 2d 1057 (affirmed by an equally 
divided court, 290 U. S. 591); Commissioner v. Wallace, 71 F. 2d 
1002; Commissioner v. Dunham, 73 F. 2d 752; Commissioner v. 
Bonney, 75 F. 2d 1008. 

* Commissioner v. Austin, 73 F. 2d 758; Tait v. Safe Deposit & 
Trust Co., 74 F. 2d 851; Tait v. Safe Deposit & Trust Co., 78 F. 2d 
534; Helvering v. Helmholz, 64 App. D. C. 114; 75 F. 2d 245. I have 
been able to find only one case decided contra: Commissioner v. 
Schwarz, 74 F. 2d 712. 

*Taft v. Commissioner, 33 B. T. A. 671; Guaranty Trust Co. v. 
Commissioner, 33 B. T. A. 1225; Kneeland v. Commissioner, 34 
B. T. A. 816; Kienbusch v. Commissioner, 34 B. T. A. 1248; Schneider 
v. Commissioner, 35 B. T. A. 183; Van Sicklen v. Commissioner, 35 
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The record is the same in the courts. The St. Lowis 
cases have been followed in fourteen cases. In some of 
these the Government has sought review in this court but 
in none, except those now presented, has it asked the 
court to overrule those decisions. 

If there ever was an instance in which the doctrine of 
stare decisis should govern, this is it. Aside from the 
obvious hardship involved in treating the taxpayers in 
the present cases differently from many others whose 
cases have been decided or closed in accordance with 
the settled rule, there are the weightier considerations 
that the judgments now rendered disappoint the just ex- 
pectations of those who have acted in reliance upon the 
uniform construction of the statute by this and all other 
federal tribunals; and that, to upset these precedents now, 
must necessarily shake the confidence of the bar and the 
public in the stability of the rulings of the courts and 
make it impossible for inferior tribunals to adjudicate 
controversies in reliance on the decisions of this court. 
To nullify more than fifty decisions, five of them by this 


B. T. A. 306; Patterson v. Commissioner, 36 B. T. A. 407; 
Rushmore v. Commissioner, 36 B. T. A. 480; Bryant v. Com- 
missioner, 36 B. T. A. 669; Wetherill v. Commissioner, 36 B. T. A. 
1259; Mitchell v. Commissioner, 37 B. T. A. 1; Stone v. Commis- 
sioner, 38 B. T. A. 51; The George D. Harter Bank v. Commissioner, 
38 B. T. A. 387; White v. Commissioner, 38 B. T. A. 593; Donnelly v. 
Commissioner, 38 B. T. A. 1234; Pyeatt v. Commissioner, 39 B. T. A. 
774; Dravo v. Commissioner, 40 B. T. A. 309. 

*Old Colony Trust Co. v. United States, 15 F. Supp. 417; Myers v. 
Magruder, 15 F. Supp. 488; Chase National Bank v. United States, 
28 F. Supp. 947; Commissioner v. Brooks, 87 F. 2d 1000; Bullard v. 
Commissioner, 90 F. 2d 144; Welch v. Hassett, 90 F. 2d 833; United 
States v. Nichols, 92 F. 2d 704; Mackay v. Commissioner, 94 F. 2d 
558; Commissioner v. Grosse, 100 F. 2d 37; Commissioner v. Hallock, 
102 F. 2d 1; Commissioner v. Kaplan, 102 F. 2d 329; Rothensies v. 
Cassell, 103 F. 2d 834; Corning v. Commissioner, 104 F. 2d 329; 
Rheinstrom v. Commissioner, 105 F. 2d 642. 
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court, some of which have stood for a decade, in order 
to change a mere rule of statutory construction, seems to 
me an altogether unwise and unjustified exertion of 
power. As I shall point out, there is no necessity for such 
action because it has been, and still is open to Congress 
to change the rule by amendment of the statute, if it 
deems such action necessary in the public interest. 

3. Section 301 of the Revenue Act of 1926 imposes a 
tax upon the value of the net estate of a decedent. Sec- 
tion 302 provides the method for determining the value 
of the gross estate. Subsections (c) (d) (e) (f) and (g) 
require inclusion in the gross estate of interests which 
otherwise might be held not to form a part of the de- 
cedent’s estate or not to pass from him to others at his 
death. These subsections sweep such interests into the 
gross estate in order to forestall tax avoidance. Section 
302 (c) was the successor of analogous sections in earlier 
acts and the predecessor of similar sections in later acts.’ 
The subsection has been amended in successive Revenue 
Acts. As a result of the Treasury’s experience in the 
enforcement of the law, Congress has from time to time 
thought it necessary to extend the scope of the subsection 
in the interest of more efficient administration. Within 
constitutional limits such extension is a matter of legis- 
lative policy for Congress alone." 

It is familiar practice for Congress to amend a statute 
to obviate a construction given it by the courts. The 
legislative history of § 302 (c) demonstrates that Con- 
gress has elected not to make such an amendment to 


* Revenue Act of 1916, § 202 (b), 39 Stat. 756, 777; Revenue Act 
of 1918, § 402 (c), 40 Stat 1057, 1097; Revenue Act of 1924, § 302 
(c), 43 Stat. 253, 304; Revenue Act of 1932, § 803 (a), 47 Stat. 169, 
279; Internal Revenue Code of 1939, § 811 (c), 53 Stat., Part 1, 
1, 121. 

“ Helvering v. City Bank Farmers Trust Co., 296 U.S. 85. 
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meet the construction placed upon it by this court in 
the St. Louis cases. 

May v. Heiner was decided in 1930. The Treasury was 
dissatisfied with the decision and in three later cases 
attacked the ruling, amongst them McCormick v. Burnet. 
The court announced its judgments in these cases on 
March 2, 1931, reaffirming May v. Heiner. On the fol- 
lowing day Congress adopted a joint resolution amending 
$ 302 (c) to tax a transfer with reservation of a life estate 
to the grantor, but, in so doing, it omitted to deal with a 
contingent interest reserved to the grantor or the possi- 
bility of reverter remaining in him, involved in both 
Heiner and McCormick. See Hassett v. Welch, 303 U.S. 
303, 308-9. The omission is significant. 

It may be argued that in the haste of preparing and 
passing the amendment the point was overlooked. But 
the joint resolution was reénacted by § 803 of the Revenue 
Act of 1932,’ without any alteration to cover the point. 
The Revenue Act of 1934** amended § 302 (d) of the 
Revenue Act of 1926 but did not change § 302 (c) as it 
then stood. 

The day the St. Louis cases were decided, this court 
announced its opinion in White v. Poor, 296 U. S. 98, 
construing § 302(d) of the Act of 1926. In order to 
make the section apply to such a situation as was dis- 
closed in that case ** the Congress, on June 22, 1936, by 
the Act of 1936,'° amended it to preclude the construc- 
tion the court had given it. Again Congress let § 302 (c) 
stand as before and as construed in the St. Louis cases. 


* 47 Stat. 169, 279. 

* 48 Stat. 680, 752. 

“ House Report on H. R. 12793. 
* 49 Stat. 1648, 1744. 
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Three revenue acts have since been adopted,’® in none 
of which has the wording of § 302 (c) been altered. If 
there is any life in the doctrine often announced that 
reenactment of a statute as uniformly construed by the 
courts is an adoption by Congress of the construction 
given it, this legislative history ought to be conclusive 
that the statute, as it now stands, means what this court 
has said it means. 

Little weight can be given to the argument of the 
Government that the Treasury has not applied to Con- 
gress for alteration of the section because of the difficulty 
of wording a satisfactory amendment. A moment’s re- 
flection will show that it would be easy to phrase such an 
amendment. Whatever the reasom for the failure) to 
amend § 302 (c), whether hesitancy on the part of the 
Treasury to recommend such action, or the satisfaction 
of Congress with the construction put upon the section by 
this court, or mere inadvertence, the fact remains that 
the section has been reénacted again and again with the 
courts’ construction plain for all to read. 

4. As shown by the matter above quoted from the 
Treasury Regulations affecting the estate tax,’ a con- 
tingent interest is not to be included in the taxable estate. 
In the light of this construction, estate tax provisions 
were reénacted or amended in 1921, 1924, 1926, 1928, 
1931, 1932, 1934, 1935, 1936 and 1937. 

At the bar, counsel for the Government stated that it 
had always been the view of the Treasury that the article 
in question applied only to § 302 (a) and had no appli- 
cation to § 302 (c). But we are not concerned with what 
the Treasury thought about the matter. The regulations 
were issued to guide taxpayers in complying with the Act. 
Section 302 is an entirety. Subsections (a) and (ce) were 


* Revenue Act of 1937, 50 Stat. 813; Revenue Act of 1938, 52 Stat. 
447; Internal Revenue Code, 53 Stat., Part 1, p. 1. 
* See Note 3, supra. 
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not intended to contradict each other, but the latter was 
to supplement the former. The gross estate was to be 
computed according to the section as a whole. It is 
hard to understand how the taxpayer was expected to 
discriminate between a contingent interest of a decedent 
under the will of his grandmother and a similar interest 
under an absolute deed executed by him inter vivos. If 
the one did not pass from the decedent at death neither 
did the other. 

After the decisions in the St. Louis cases, the Treasury 
rendered its regulations even more explicit. In Regula- 
tions 80 (Revised), promulgated October 26, 1937, a new 
Article 17 was inserted which is: 

“The statutory phrase, ‘a transfer... intended to 
take effect in possession or enjoyment at or after his 
death,’ includes a transfer by the decedent . . . whereby 
and to the extent that the beneficial title to the prop- 
erty . . . or the legal title thereto . . . remained in the 
decedent at the time of his death and the passing thereof 
was subject to the condition precedent of his death. .. . 

“On the other hand, if, as a result of the transfer, there 
remained in the decedent at the time of his death no 
title or interest in the transferred property, then no part 
of the property is to be included in the gross estate 
merely by reason of a provision in the instrument of 
transfer to the effect that the property was to revert to 
the decedent upon the predecease of some other person or 
persons or the happening of some other event.” 

If theretofore doubt could have been entertained, it 
then must have vanished. And with this regulation in 
force, Congress reénacted § 302 (c) as so interpreted. 

What, then, is to be said of the principle that reénact- 
ment of a statute which the Treasury, by its regulations, 
has interpreted in a given sense is an embodiment of the 
interpretation in the law as reénacted? Surely the prin- 
ciple cannot be avoided, as the Government argues, be- 
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cause the Treasury felt bound so to interpret § 302 (c) by 
reason of this court’s decisions. That fact should make 
application of the principle the more urgent. 


Mr. Justice McREYNOLDs joins in this opinion. 
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. A lower court’s interpretation of its own mandate does not bind 


this Court. P. 141. 


. The opinion discusses the differences of origin and function be- 


tween the judicial and the administrative processes, and the rela- 
tion of the one to the other in matters of substance and procedure 
where administrative rulings are subject to judicial review on 
errors of law. P. 141. 


3. Under the Federal Communications Act of 1934, the Communi- 


cations Commission, in passing upon an application for a permit 
to construct a broadcasting station, must judge by the standard 
of public convenience, interest, and necessity. Pp. 137, 145. 

. The Act empowers the Commission to adopt rules of procedure 
applicable in ascertaining whether the granting of an application 
for a permit to erect a broadcasting station would be in the public 
interest. P. 138. 


5. Under this Act, upon review by the Court of Appeals for the 


District of Columbia of a decision of the Commission denying an 
application for such a permit, the court has authority to correct 
errors of law and upon remand the Commission is bound to ac- 
cept such correction. P. 145. 

But where the Commission denied an application for such a per- 
mit and upon appeal to the Court of Appeals for the District 
of Columbia the ruling was reversed because of error of law 
and the case sent back for further proceedings, the Commission 
was free to reconsider the application together with other appli- 
cations, filed subsequently, to determine which, on a compara- 
tive basis, would best serve the public interest; and the Court 
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of Appeals was without authority by its mandate and by writ of 
mandamus to forbid this and to require a rehearing of the first 
application on the record as originally made. P. 145. 

70 App. D. C. 157; 105 F. 2d 36, reversed. 


CERTIORARI, 308 U. S. 535, to review an order which 
granted a writ of mandamus requiring the above-named 
Commission and its members (a) to set aside its order 
denying an application of the present respondent and 
assigning it for rehearing, with other applications for the 
same broadcasting facilities; and (b) to hear and re- 
consider the respondent’s application on the basis of the 
record as originally made up when its application was 
first decided adversely by the Commission and brought 
before that court on appeal. See 98 F. 2d 288. 


Solicitor General Jackson, with whom Messrs. Warner 
W. Gardner, Robert M. Cooper, William J. Dempsey, 
William C. Koplovitz, and Benedict P. Cottone were on 
the brief, for petitioner. 


Messrs. Charles D. Drayton and Eliot C. Lovett for 
respondent. 

The procedural framework within which applications 
for construction permits are considered is such that, if a 
permit should be issued to the respondent, the facilities 
could not later be taken away by the Commission and 
given to another applicant without a hearing held for the 
purpose of determining whether such action would be 
proper. Richmond Development Corp. v. Commission, 
35 F. 2d 883. 

The applicant who, under the Commission’s rules, be- 
comes entitled to be heard first and who proceeds to meet 
the statutory requirements is entitled to a grant without 
waiting for later applicants to be heard and considered. 
Federal Radio Comm'n vy. Nelson Bros. Bond & Mortgage 
Co., 289 U. S. 266, 285; Courier Post Publishing Co. v. 
Commission, 104 F. 2d 213, 218; Heitmeyer v. Commis- 
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sion, 95 F. 2d 91, 100; Rio Grande Irrigation & C. Co. v. 
Gildersleeve, 174 U.S. 603, 609; Weil v. Neary, 278 U.S. 
161, 169; Colonial Broadcasters, Inc. v. Federal Communi- 
cations Comm’n, 105 F. 2d 781, 783; Florida v. United 
States, 282 U.S. 194, 215; Beaumont, S. L. & W. R. Co. 
v. United States, 282 U. 8. 74; Commission Rule 106.4. 

The Commission may not oust the jurisdiction of the 
court having statutory power of review by setting up, 
subsequently to the decision of the court on questions of 
law, a new procedure involving a new record, other issues 
and other parties. Ford Motor Co. v. Labor Board, 305 
U. S. 364, 368, 372; In re Sanford Fork & Tool Co., 160 
U. 8S. 247; Delaware, L. & W. R. Co. v. Rellstab, 276 U.S. 
1; Baltimore & Ohio R. Co. v. United States, 279 U.S. 
781; Sibbald v. United States, 12 Pet. 488, 492; Barber 
Asphalt Paving Co. v. Morris, 132 F. 945, 954; Rochester 
Telephone Corp. v. United States, 307 U. 8. 125, 136; 
In re Potts, 166 U. 8. 263, 267; American Telephone & 
Tel. Co. v. United States, 299 U.S. 232; Communications 
Act, 1934. 

The Court of Appeals has the same power to issue 
mandamus to protect its jurisdiction in this case as it 
does in cases on appeal from the District Court. 

The respondent exhausted its administrative remedy 
before resorting to the court below, and it has no plain, 
speedy and adequate remedy at law. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The court below issued a writ of mandamus against the 
Federal Communications Commission, and, because im- 
portant issues of administrative law are involved, we 
brought the case here. 308 U. 8S. 535. We are called 
upon to ascertain and enforce the spheres of authority 
which Congress has given to the Commission and the 
courts, respectively, through its scheme for the regula- 
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tion of radio broadcasting in the Communications Act of 
1934, c. 652, 48 Stat. 1064, as amended by the Act of 
May 20, 1937, ce. 229, 50 Stat. 189; 47 U. S. C. $151. 

Adequate appreciation of the facts presently to be sum- 
marized requires that they be set in their legislative 
framework. In its essentials the Communications Act of 
1934 derives from the Federal Radio Act of 1927, c. 169, 
44 Stat. 1162, as amended, 46 Stat. 844. By this Act 
Congress, in order to protect the national interest in- 
volved in the new and far-reaching science of broadcast- 
ing, formulated a unified and comprehensive regulatory 
system for the industry.’ The common factors in the 
administration of the various statutes by which Congress 
had supervised the different modes of communication led 
to the creation, in the Act of 1934, of the Communications 
Commission. But the objectives of the legislation have 
remained substantially unaltered since 1927. 

Congress moved under the spur of a widespread fear 
that in the absence of governmental control the public 
interest might be subordinated to monopolistic domina- 
tion in the broadcasting field. To avoid this Congress 
provided for a system of permits and licenses. Licenses 
were not to be granted for longer than three years. Com- 
munications Act of 1934, Title iii, § 307 (d). No license 
was to be “construed to create any right, beyond the 
terms, conditions, and periods of the license.” Jbid., 
$301. In granting or withholding permits for the con- 
struction of stations, and in granting, denying, modifying 
or revoking licenses for the operation of stations, “public 


* For the legislative history of the Act of 1927, see H. Rep. No. 464, 
S. Rep. No. 772, 69th Cong., Ist Sess.; 67 Cong. Rec. 5473-5504, 
5555-86; 5645-47; 12335-59; 12480, 12497-12508, 12614-18; 68 
Cong. Ree. 2556-80, 2750-51, 2869-82, 3025-39, 3117-34, 3257-62, 
3329-36, 3569-71, 4109-55. A summary of the operation of previous 
regulatory laws may be found in Herring and Gross, Telecommunica- 
tions, pp. 239-45. 
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convenience, interest, or necessity” was the touchstone 
for the exercise of the Commission’s authority. While 
this criterion is as concrete as the complicated factors for 
judgment in such a field of delegated authority permit, 
it serves as a supple instrument for the exercise of discre- 
tion by the expert body which Congress has charged to 
carry out its legislative policy. Necessarily, therefore, 
the subordinate questions of procedure in ascertaining 
the public interest, when the Commission’s licensing 
authority is invoked—the scope of the inquiry, whether 
applications should be heard contemporaneously or suc- 
cessively, whether parties should be allowed to intervene 
in one another’s proceedings, and similar questions—were 
explicitly and by implication left to the Commission's 
own devising, so long, of course, as it observes the basic re- 
quirements designed for the protection of private as well 
as public interest. Jbid., Title I, $4(j). Underlying 
the whole law is recognition of the rapidly fluctuating 
factors characteristic of the evolution of broadcasting 
and of the corresponding requirement that the adminis- 
trative process possess sufficient flexibility to adjust itself 
to these factors. Thus, it is highly significant that al- 
though investment in broadcasting stations may be large, 
a license may not be issued for more than three years; 
and in deciding whether to renew the license, just as in 
deciding whether to issue it in the first place, the Com- 
mission must judge by the standard of “public conven- 
ience, interest, or necessity.” The Communications Act 
is not designed primarily as a new code for the adjust- 
ment of conflicting private rights through adjudication. 
Rather it expresses a desire on the part of Congress to 
maintain, through appropriate administrative control, a 
erip on the dynamic aspects of radio transmission.’ 


* Since the beginning of regulation under the Act of 1927 compara- 
tive considerations have governed the application of standards of 
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Against this background the facts of the present case 
fall into proper perspective. In May, 1936, The Potts- 
ville Broadcasting Company, respondent here, sought 
from the Commission a permit under § 319 Jbid., Title 
iii, for the construction of a broadcasting station at Potts- 
ville, Pennsylvania. The Commission denied this appli- 
cation on two grounds: (1) that the respondent was 
financially disqualified; and (2) that the applicant did 
not sufficiently represent local interests in the community 
which the proposed station was to serve. From this 
denial of its application respondent appealed to the court 
below. That tribunal withheld judgment on the second 
ground of the Commission’s decision, for it did not deem 
this to have controlled the Commission’s judgment. But, 
finding the Commission’s conclusion regarding the re- 
spondent’s lack of financial qualification to have been 
based on an erroneous understanding of Pennsylvania 
law, the Court of Appeals reversed the decision and 
ordered the “cause . . . remanded to the . . . Communi- 
cations Commission for reconsideration in accordance with 
the views expressed.” Pottsville Broadcasting Co. v. 


“public convenience, interest, or necessity” laid down by the law. 

. the commission desires to point out that the test—public in- 
terest, convenience, or necessity—becomes a matter of a compara- 
tive and not an absolute standard when applied to broadcasting 
stations. Since the number of channels is limited and the number 
of persons desiring to broadcast is far greater than can be accommo- 
dated, the commission must determine from among the applicants 
before it which of them will, if licensed, best serve the public. In a 
measure, perhaps, all of them give more or less service. Those who 
give the least, however, must be sacrificed for those who give the 
most. The emphasis must be first and foremost on the interest, the 
convenience, and the necessity of the listening public, and not on the 
interest, convenience, or necessity of the individual broadcaster or the 
advertiser.” Second Annual Report, Federal Radio Commission, 
1928, pp. 169-70. 
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Federal Communications Commission, 69 App. D. C. 7; 
98 F. 2d 288. 

Following this remand, respondent petitioned the 
Commission to grant its original application. Instead of 
doing so, the Commission set for argument respondent’s 
application along with two rival applications for the 
same facilities. The latter applications had been filed 
subsequently to that of respondent and hearings had been 
held on them by the Commission in a consolidated pro- 
ceeding, but they were still undisposed of when the re- 
spondent’s case returned to the Commission. With three 
applications for the same facilities thus before it, and 
the facts regarding each having theretofore been explored 
by appropriate procedure, the Commission directed that 
all three be set down for argument before it to determine 
which, “on a comparative basis” “in the judgment of the 
Commission will best serve public interest.” At this 
stage of the proceedings, respondents sought and obtained 
from the Court of Appeals the writ of mandamus now 
under review. That writ commanded the Commission to 
set aside its order designating respondent’s application 
“for hearing on a comparative basis” with the other two, 
and “to hear and reconsider the application” of The 
Pottsville Broadcasting Company “on the basis of the 
record as originally made and in accordance with the 
opinions” of the Court of Appeals in the original review 
(69 App. D. C. 7; 98 F. 2d 288), and in the mandamus 
proceedings. Pottsville Broadcasting Co. v. Federal Com- 
munications Commission, 70 App. D. C. 157; 105 F. 
2d 36. 

The Court of Appeals invoked against the Commis- 
sion the familiar doctrine that a lower court is bound to 
respect the mandate of an appellate tribunal and cannot 
reconsider questions which the mandate has laid at rest. 
See In re Sanford Fork & Tool Co., 160 U.S. 247, 255-56. 
That proposition is indisputable, but it does not tell us 
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what issues were laid at rest. Compare Sprague v. Ti- 
conic Bank, 307 U.S. 161. Nor is a court’s interpretation 
of the scope of its own mandate necessarily conclusive. 
To be sure the court that issues a mandate is normally 
the best judge of its content, on the general theory that 
the author of a document is ordinarily the authoritative 
interpreter of its purposes. But it is not even true that 
a lower court’s interpretation of its mandate is controlling 
here. Compare United States v. Morgan, 307 U. S. 183. 
Therefore, we would not be foreclosed by the interpre- 
tation which the Court of Appeals gave to its mandate, 
even if it had been directed to a lower court. 

A much deeper issue, however, is here involved. This 
was not a mandate from court to court but from a court 
to an administrative agency. What is in issue is not the 
relationship of federal courts inter se—a relationship de- 
fined largely by the courts themselves—but the due ob- 
servance by courts of the distribution of authority made 
by Congress as between its power to regulate commerce 
and the reviewing power which it has conferred upon the 
courts under Article III of the Constitution. A review 
by a federal court of the action of a lower court is only 
one phase of a single unified process. But to the extent 
that a federal court is authorized to review an adminis- 
trative act, there is superimposed upon the enforcement 
of legislative policy through administrative control a dif- 
ferent process from that out of which the administrative 
action under review ensued. The technical rules derived 
from the interrelationship of judicial tribunals forming a 
hierarchical system are taken out of their environment 
when mechanically applied to determine the extent to 
which Congressional power, exercised through a delegated 
agency, can be controlled within the limited scope 
of “judicial power” conferred by Congress under the 
Constitution. 
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Courts, like other organisms, represent an interplay 
of form and function. The history of Anglo-American 
courts and the more or less narrowly defined range of 
their staple business have determined the basic character- 
istics of trial procedure, the rules of evidence, and the 
general principles of appellate review. Modern admin- 
istrative tribunals are the outgrowth of conditions far 
different from those.* To a large degree they have been 
a response to the felt need of governmental supervision 
Over economic enterprise—a supervision which could 
effectively be exercised neither directly through self-exe- 
cuting legislation nor by the judicial process. That 
this movement was natural and its extension inevitable, 
was a quarter century ago the opinion of eminent spokes- 
men of the law.‘ Perhaps the most striking characteris- 
tic of this movement has been the investiture of admin- 
istrative agencies with power far exceeding and different 
from the conventional judicial modes for adjusting con- 
flicting claims—modes whereby interested litigants define 
the scope of the inquiry and determine the data on which 
the judicial judgment is ultimately based. Administra- 
tive agencies have power themselves to initiate inquiry, 


*See Maitland, The Constitutional History of England, pp. 415-18; 
Landis, The Administrative Process, passim. 

“See, for instance, the address of Elihu Root as President of the 
American Bar Association: 

“There is one special field of law development which has manifestly 
become inevitable. We are entering upon the creation of a body of 
administrative law quite different in its machinery, its remedies, and 
its necessary safeguards from the old methods of regulation by specific 
statutes enforced by the courts. ... There will be no withdrawal 
from these experiments. We shall go on; we shall expand them, 
whether we approve theoretically or not, because such agencies fur- 
nish protection to rights and obstacles to wrong doing which under 
our new social and industrial conditions cannot be practically accom- 
plished by the old and simple procedure of legislatures and courts as 
in the last generation.” 41 A. B. A. Rep, 355, 368-69. 
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or, when their authority is invoked, to control the range 
of investigation in ascertaining what is to satisfy the 
requirements of the public interest in relation to the 
needs of vast regions and sometimes the whole nation in 
the enjoyment of facilities for transportation, communi- 
cation and other essential public services.* These differ- 
ences in origin and function preclude wholesale trans- 
plantation of the rules of procedure, trial, and review 
which have evolved from the history and experience of 
courts. Thus, this Court has recognized that bodies 
like the Interstate Commerce Commission, into whose 
mould Congress has cast more recent administrative 
agencies, “should not be too narrowly constrained by 
technical rules as to the admissibility of proof,” Jnter- 
state Commerce Commission v. Baird, 194 U. 8. 25, 44, 
should be free to fashion their own rules of procedure 
and to pursue methods of inquiry capable of permitting 
them to discharge their multitudinous duties.’ Compare 
New England Divisions Case, 261 U.S. 184. To be sure, 
the laws under which these agencies operate prescribe 
the fundamentals of fair play. They require that inter- 


*See United States v. Lowden, 308 U. S. 225; Herring, Public 
Administration and the Public Interest, passim. 

*The Communications Commission’s Rules of Practice, Rule 106.4, 
provided that “the Commission will, so far as practicable, endeavor 
to fix the same date . . . for hearing on all applications which . . . 
present conflicting claims . . . excepting, however, applications filed 
after any such application has been designated for hearing.’’ Respond- 
ent contends, and the court below seemed to believe that this rule 
bound the Commission to give respondent a non-comparative con- 
sideration because its application had been set down for hearing 
before the later and rival applications were filed. The Commission 
interprets this rule simply as governing the order in which applica- 
tions shall be heard, and not touching upon the order in which they 
shall be acted upon or the manner in which they shall be considered. 
That interpretation is binding upon the courts. A. T. & T. Co. v. 
United States, 299 U. S. 232. 
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ested parties be afforded an opportunity for hearing and 
that judgment must express a reasoned conclusion. But 
to assimilate the relation of these administrative bodies 
and the courts to the relationship between lower and up- 
per courts is to disregard the origin and purposes of 
the movement for administrative regulation and at the 
same time to disregard the traditional scope, however far- 
reaching, of the judicial process. Unless these vital 
differentiations between the functions of judicial and ad- 
ministrative tribunals are observed, courts will stray out- 
side their province and read the laws of Congress through 
the distorting lenses of inapplicable legal doctrine. 
Under the Radio Act of 1927 as originally passed, the 
Court of Appeals was authorized in reviewing action of 
the Radio Commission to “alter or revise the decision 
appealed from and enter such judgment as to it may 
seem just.” $16 of the Radio Act of 1927, 44 Stat. 1169. 
Thereby the Court of Appeals was constituted “a superior 
and revising agency in the same field” as that in which 
the Radio Commission acted. Federal Radio Comm'n v. 
General Electric Co., 281 U. S. 464, 467. Since the power 
thus given was administrative rather than judicial, the 
appellate jurisdiction of this Court could not be invoked. 
Federal Radio Comm’n v. General Electric Co., supra. 
To lay the basis for review here, Congress amended § 16 
so as to terminate the administrative oversight of the 
Court of Appeals. c. 788, 46 Stat. 844. In “sharp con- 
trast with the previous grant of authority” the court was 
restricted to a purely judicial review. “Whether the 
Commission applies the legislative standards validly set 
up, whether it acts within the authority conferred or goes 
beyond it, whether its proceedings satisfy the pertinent 
demands of due process, whether, in short, there is com- 
pliance with the legal requirements which fix the province 
of the Commission and govern its action, are appropriate 
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questions for judicial decision.” Federal Radio Comm’n 
v. Nelson Bros. Co., 289 U.S. 266, 276. 

On review the court may thus correct errors of law and 
on remand the Commission is bound to act upon the 
correction. Federal Power Comm’n v. Pacific Co., 307 
U.S. 156. But an administrative determination in which 
is imbedded a legal question open to judicial review does 
not impliedly foreclose the administrative agency, after 
its error has been corrected, from enforcing the legisla- 
tive policy committed to its charge. Cf. Ford Motor Co. 
v. Labor Board, 305 U. S. 364. 

The Commission’s responsibility at all times is to 
measure applications by the standard of “publie con- 
venience, interest, or necessity.” The Commission orig- 
inally found respondent’s application inconsistent with 
the public interest because of an erroneous view regard- 
ing the law of Pennsylvania. The Court of Appeals laid 
bare that error, and, in compelling obedience to its cor- 
rection, exhausted the only power which Congress gave 
it. At this point the Commission was again charged with 
the duty of judging the application in the light of “pub- 
lic convenience, interest, or necessity.” The fact that in 
its first disposition the Commission had committed a 
legal error did not create rights of priority in the re- 
spondent, as against the later applicants, which it would 
not have otherwise possessed. Only Congress could con- 
fer such a priority. It has not done so. The Court of 
Appeals cannot write the principle of priority into the 
statute as an indirect result of its power to scrutinize 
legal errors in the first of an allowable series of adminis- 
trative actions. Such an implication from the curtailed 
review allowed by the Communications Act is at war with 
the basic policy underlying the statute. It would mean 
that for practical purposes the contingencies of judicial 
review and of litigation, rather than the public interest, 

215254 40--—-10 
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would be decisive factors in determining which of several 
pending applications was to be granted. 

It is, however, urged upon us that if all matters of-ad- 
ministrative discretion remain open for determination on 
remand after reversal, a succession of single determina- 
tions upon single legal issues is possible with resulting 
delay and hardship to the applicant. It is always easy 
to conjure up extreme and even oppressive possibilities 
in the exertion of authority. But courts are not charged 
with general guardianship against all potential mischief 
in the complicated tasks of government. The present 
case makes timely the reminder that “legislatures are ul- 
timate guardians of the liberties and welfare of the peo- 
ple in quite as great a degree as the courts.” Missouri, 
K. & T. Ry. Co. v. May, 194 U.S. 267, 270. Congress 
which creates and sustains these agencies must be trusted 
to correct whatever defects experience may reveal. In- 
terference by the courts is not conducive to the develop- 
ment of habits of responsibility in administrative agen- 
cies. Anglo-American courts as we now know them are 
themselves in no small measure the product of a historic 
process. 

The judgment is reversed, with directions to dissolve 
the writ of mandamus and to dismiss respondent’s 


petition. 
Reversed. 


Mr. Justice McREYNOLDs concurs in the result. 





FLY er au. v. HEITMEYER. 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA. 


No. 316. Argued January 11, 1940—Decided January 29, 1940. 


Decided upon the authority of the case last preceding. 
70 App. D. C. 162; 105 F 2d 41, reversed. 
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Solicitor General Jackson, with whom Messrs. Warner 
W. Gardner, Robert M. Cooper, William J. Dempsey, and 
William C. Koplovitz were on the brief, for petitioners. 


Mr. Clarence C. Dill, with whom Mr. James W. Gum 
was on the brief, for respondent. 

Citing Morgan v. United States, 304 U. 8. 1; In re San- 
ford Fork & Tool Co., 160 U.S. 247, 255; Federal Labora- 
tories v. Federal Radio Comm’n, 36 F. 2d 111; Chicago 
Federation of Labor v. Federal Radio Comm’n, 41 F. 2d 
422: Federal Radio Comm’n v. Nelson Bros., 289 U. S. 
266; Salzman v. Stromberg Carlson Co., 46 F. 2d 612. 


Mr. Justic—E FRANKFURTER delivered the opinion of the 
Court. 


On March 25, 1935, Heitmeyer, respondent here, ap- 
plied for a permit from the Federal Communications 
Commission under § 319 of the Communications Act of 
1934, ec. 652, 48 Stat. 1089, 47 U.S.C. 319, to construct 
a broadcasting station at Cheyenne, Wyoming. His ap- 
plication and a competing one were heard by an examiner. 
The Commission, on May 1, 1936, denied respondent’s 
application on the sole ground that he was financially dis- 
qualified. He appealed to the United States Court of 
Appeals for the District of Columbia and the Commis- 
sion’s decision was reversed. Heitmeyer v. Federal Com- 
munications Commission, 68 App. D.C. 180; 95 F. 2d 
91. To proceed in conformity with this opinion, the case 
was remanded to the Commission. 

After Heitmeyer’s appeal two other applications for 
the same facilities were filed with the Commission. Fol- 
lowing intermediate litigation, needless here to recount, 
the Commission directed that respondent’s case be re- 
opened in conjunction with the pending rival applica- 
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tions. Before this hearing could be had, respondent ob- 
tained from the Court of Appeals a writ of mandamus 
directing the Commission to restrict consideration of: his 
application to the record originally before it. McNincn 
v. Heitmeyer, 70 App. D. C. 162; 105 F. 2d 41. Because 
important questions of administrative law were involved, 
we granted certiorari. 308 U.S. 540. 

This case is controlled by our decision in Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 
ante, p. 134. 

The only relevant difference between the two cases is 
that here the Commission proposed on remand not only 
to reconsider respondent’s application on oral argument 
with subsequently filed rival applications, but to reopen 
the record and take new evidence on the comparative 
ability of the various applicants to satisfy “public conven- 
ience, interest, or necessity.” But the Commission’s duty 
was to apply the statutory standard in deciding which 
of the applicants was to receive a permit after it fell into 
legal error as well as before. If, in the Commission's 
judgment, new evidence was necessary to discharge its 
duty, the fact of a previously erroneous denial should not, 
according to the principles enunciated in the Pottsville 
case, ante, bar it from access to the necessary evidence 
for correct judgment. 

The judgment is reversed, with directions to dissolve 
the writ of mandamus and to dismiss respondent’s 
petition. 

Reversed. 


Mr. Justice McREyNoLDs concurs in the result. 
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HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. FITCH. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 243. Argued January 5, 8, 1940—Decided January 29, 1940. 


1. A husband, creating a trust for the support of his wife, from whom 
he was separated, and in settlement of a suit brought by her for 
maintenance, transferred to a trustee in Iowa certain premises and 
a lease thereon. A stipulated amount of the income was to be paid 
monthly to the wife, and the trust was irrevocable. The husband 
reserved no interest in the trust estate (other than a life interest 
in the excess of income over the amount payable to the wife), 
and did not undertake to make good any deficiencies in payments 
to the wife. The arrangement was subsequently confirmed by an 
Iowa court in a decree of divorce. Held, a distribution of such 
trust income to the wife (in 1933) was includible as income of the 
husband for the purpose of the federal income tax. Pp. 150, 156. 

2. The general rule is that amounts paid to a divorced wife under a 
decree for alimony are not regarded as income of the wife but as 
paid in discharge of the general obligation of the husband to sup- 
port, which is made specific by the decree. Douglas v. Willcuts, 
296 U.S. 1. P. 151. 

3. The burden of establishing that the present case was not within 
the general rule could be sustained only by clear and convincing 
proof, here lacking, that the effect of the Iowa law, the trust, and 
the divorce decree was a full and complete discharge of the obliga- 
tion of the taxpayer for the support of his wife. P. 156. 

4. Query whether under the Iowa divorce law the court retained 
power to modify its decree by reallocating the income from the 
trust property as between the husband and wife. P. 155. 

103 F. 2d 702, reversed. 


CERTIORARI, 308 U. S. 535, to review the reversal of a 
decision of the Board of Tax Appeals, 37 B. T. A. 1330, 


sustaining a determination of a deficiency in income 
tax. 
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Mr. Arnold Raum, with whom Solicitor General Jack- 
son, Assistant Attorney General Clark, and Mr. Sewall 
Key were on the brief, for petitioner. 


Messrs. William D. Mitchell and Arnold F. Schaetzle, 
with whom Mr. Rollin Browne was on the brief, for 
respondent. 


Mr. Justice Dovauas delivered the opinion of the 
Court. 


Petitioner claimed that an amount of $7,128 distributed 
in 1933 under a so-called alimony trust to respondent’s 
divorced wife should have been included in respondent’s 
taxable income for that year. The Board of Tax Ap- 
peals agreed and found a deficiency, 37 B.T. A. 1830. 
The Circuit Court of Appeals reversed, one judge dis- 
senting, 103 F. 2d 702. We granted certiorari because 
of the asserted failure of that court correctly to apply 
the principle involved in Douglas v. Willcuts, 296 
U.S. 1. 

The so-called alimony trust in question was created a 
few years before the divorce, while respondent and his 
wife were separated, and in settlement of a suit brought 
by her for separate maintenance. Certain premises (a 
hair tonic factory and a long term lease thereon) were 
transferred to a trustee to hold title, collect rents and 
after deduction of expenses to pay the wife $600 a month 
during her life and the balance to respondent for his life.’ 
On the death of either respondent or his wife the de- 


* Respondent and his wife separated in 1917. In 1919 respondent 
purchased a home for his wife, furnished it for her, and gave her an 
automobile. In the same year F. W. Fitch Co. was incorporated and 
acquired the assets of a predecessor partnership in exchange for 
2,000 of its shares. Of these shares 1860 were issued to respondent 
and 10 to his wife. She was also an officer and director of the 
company, with a monthly salary of $300. 

When the separate maintenance suit was settled in 1923, respond- 
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ceased’s share of the income was to be paid to their chil- 
dren.2. The trust was to continue at least fifteen years. 
On the death of both respondent and his wife the prin- 
cipal was to be paid over to their children. The trust 
was irrevocable. And while respondent covenanted to 
pay off certain encumbrances on the trust property, he 
did not underwrite in whole or in part the $600 monthly 
payments to his wife. 

In 1925 she filed suit for a divorce in an Iowa court. 
A property settlement was agreed upon which included 
the trust agreement and, in addition, provided for a 
transfer to her by respondent of certain shares of stock 
and cash. The divorce decree confirmed the property 
and alimony settlement.* 

The general rule is clear. “Amounts paid to a di- 
vorced wife under a decree for alimony are not regarded 
as income ‘of the wife but as paid in discharge of the 
general obligation to support, which is made specific by 
the decree.” Douglas v. Willcuts, supra, p. 8. It is plain 
that there the alimony trust, which was approved by the 
divorce decree, was merely security for a continuing obli- 


ent leased certain premises, owned by him, to the F. W. Fitch Co. 
for 99 years, at an annual rental of $12,000. These premises and 
that lease were transferred to the trustee. Upon creation of the 
trust the wife ceased to be an officer and director of F. W. Fitch Co. 
and received no further salary from it. 

*'No question of minor children is here involved, the youngest of 
the four children having become of age in 1927. 

*600 shares of stock of F. W. Fitch Co. and $23,500. 

*“Tt is, Therefore, Ordered, Adjudged and Decreed, that the plain- 
tiff, Lettie S. Fitch, be, and she is hereby, divorced from the defend- 
ant, Fred W. Fitch, absolutely; . . . that the trust agreement which 
is referred to in the defendant’s answer as having been entered into 
between these parties on or about the 23rd day of April 1923 . . . be, 
and the same is hereby ratified and confirmed by the court; and that 
the property and alimony settlement made by the parties be, and it 
is hereby confirmed by the court.” 
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gation of the taxpayer to support his divorced wife. 
That was made evident not only by his agreement to 
make up any deficiencies in the $15,000 annual sum_ to 
be paid her under the trust. It was also confirmed by 
the power of the Minnesota divorce court subsequently 
to alter and revise its decree and the provisions made 
therein for the wife’s benefit. Likewise consistent with 
the use of the alimony trust as a security device was the 
provision that on death of the divorced wife the corpus 
of the trust was to be transferred back to the taxpayer. 
Respondent insists that in the instant case there is no 
continuing obligation to which the income of the ali- 
mony trust is applied but rather that the property and 
alimony settlement approved by the Iowa court effected 
an absolute discharge of any duty or obligation on his 
part to support his divorced wife. It is true that there 
is no covenant or guarantee to make up any deficiency 
in the monthly payment to his divorced wife, as there 
was in the Douglas case. And unlike that alimony trust, 
the instant one, though granting the taxpayer a partici- 
pation in the income, irrevocably alienates the corpus. 
Other indicia of the use of this alimony trust as a se- 
curity device for any continuing obligation of respond- 
ent are alleged to be absent by reason of the lack of 
power in the Iowa court to modify the decree confirming 
the property and alimony settlement. 

The Iowa statute provides: “When a divorce is de- 
creed, the court may make such order in relation to the 
children, property, parties, and the maintenance of the 
parties as shall be right. Subsequent changes may be 
made by it in these respects when circumstances render 
them expedient.” ° 

Admittedly the court under that statute has the power 
to modify provisions in the original decree for the con- 


*§ 10481, Iowa Code. 
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tinued support and maintenance of the wife.® And it 
likewise seems well settled by a long line of Iowa cases 
that where the original decree makes no provision for 
alimony, there is no power subsequently to modify the 
decree so as to provide it.*. And, respondent contends, 
where alimony is allowed in a lump sum or a property 
settlement is ratified by the decree, the court retains no 
power to modify. 

Spain v. Spain, 177 lowa 249; 158 N. W. 529, and 
McCoy v. McCoy, 191 Iowa 973; 183 N. W. 377, on which 
respondent and the Circuit Court of Appeals place reli- 
ance are not in point since those divorce decrees, unlike 
the instant one, made no provision for alimony. In Spain 
v. Spain, supra, the Supreme Court of Iowa specifically re- 
served the question of the power to modify a divorce 
decree involving a property settlement. As to that it said 
(pp. 260-261): “As to an award in gross, or a division of 
the property, based upon an equitable apportionment of 
the property of either of the parties at the time the 
divorce is granted, we have no occasion to speak, for that 
matter is not in the case.” 

Likewise Barish v. Barish, 190 Iowa 493; 180 N. W. 724, 
cited below and urged here in support of respondent’s 
contention, is of little aid, for in spite of a strong con- 
curring opinion that the court had no power to modify 
an allowance of “gross” or “permanent” alimony, the 
majority applied the statute and concluded (p. 501) 
“Whatever the extent of the power of the court may be to 
make such increase, it is always slow to exercise such 


*See Corl v. Corl, 217 Iowa 812; 253 N. W. 125; Junger v. Junger, 
215 Iowa 636; 246 N. W. 659; Boquette v. Boquette, 215 Iowa 990; 
247 N. W. 255; Toney v. Toney, 213 lowa 398; 239 N. W. 21; Morri- 
son v. Morrison, 208 Iowa 1384; 227 N. W. 330. 

* Spain v. Spain, 177 Iowa 249; 158 N. W. 529; McCoy v. McCoy, 
191 Iowa 973; 183 N. W. 377; Handsaker v. Handsaker, 223 Iowa 
462; 272 N. W. 609; Duvall v. Duvall, 215 Iowa 24; 244 N. W. 718; 
Doekson v. Doekson, 202 Iowa 489; 210 N. W. 545. 








154 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


power, except in the presence of extraordinary circum- 
stances, such as are not present here.’’ To be sure, there 
is the following strong statement in Kraft v. Kraft, 193 
Iowa 602, 607; 187 N. W. 449: “We are inclined to the 
view that, where alimony is allowed in a lump sum, as per- 
manent alimony, or where there is a division of the real 
property of the parties, as permanent alimony, the statute 
does not authorize a change therein, except for such rea- 
sons which would justify the setting aside or changing of 
a decree in any other case; that the party awarded per- 
manent alimony is not entitled to permanent alimony and 
support both .. .” And in Carr v. Carr, 185 Iowa 1205; 
171 N. W. 785, 787, that court stated, p. 1211: “Alimony is 
allowed in lieu of dower and the prior duty of support, 
and a review of the decree awarding or refusing same can 
be had only for such fraud or mistake as would authorize 
the setting aside or modification of any other decree.” 
In that case the divorce decree required the husband, 
inter alia, to convey certain real estate to a trustee for 
the exclusive benefit of the wife to be held in trust for 
five years, during which time the income was to be paid 
over to the wife and at the end thereof the trustee, on 
demand, was to convey the property to her. Meanwhile, 
the trustee had the power to sell the property at not less 
than $100 an acre. Shortly before the expiration of the 
five-year period, the divorced husband filed a cross-peti- 
tion in the divorce suit asking for a modification of the 
trust in order to protect his former wife from her own 
extravagance and her inexperience in business affairs. 
Apparently the relief asked was not based on the Iowa 
statute giving the court power to make subsequent 
changes in the divorce decree “when circumstances render 
them expedient.” For the court stated that the modifi- 
cation of the decree was sought on the grounds (1) that 
the donor of the trust was entitled to have it carried out 
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in accordance with its terms and the real purpose for 
which it was created; and (2) that, in the alternative, 
he was entitled to have a guardian of the property 
appointed. 

However that may be, much of the weight which re- 
spondent accords Kraft v. Kraft and Carr v. Carr, supra, 
seems to have been dissipated by McNary v. McNary, 
206 Iowa 942; 221 N. W. 580. In that case the Supreme 
Court of Iowa had squarely before it the question of 
whether or not under the foregoing statute a decree of 
permanent alimony awarding personal and real property 
to the wife could be altered. The court after stating that 
it knew of no case where such a decree had been subse- 
quently modified, added (p. 946): “This question is 
not argued by the parties, end we find it unnecessary to 
make a pronouncement thereon.” And, significantly, it 
proceeded to apply the statute and finding that its con- 
ditions had not been satisfied, it denied the relief asked by 
the divorced husband. 

On this state of the Iowa authorities we can only specu- 
late as to the power of the Iowa court to modify alimony 
awarded in a lump sum or a property settlement ratified 
by a divorce decree. To be sure, Kraft v. Kraft, supra, 
involved some features common to the instant case, since 
the wife was to receive the income of $4,000 to be 
placed in trust by the husband or, until he placed it in 
trust, 5 per cent on that amount. But the refusal to 
modify that decree was not placed squarely, or even 
largely, on the lack of power to do so but on other cir- 
cumstances. Furthermore, the uncertainty created by 
McNary v. McNary, supra, makes perhaps for even 
greater uncertainty where an alimony trust of the kind 
here involved is concerned. At least respondent has not 
established a necessary identity in treatment of transfers 
of personal or real property on the one hand and allow- 
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ance of income out of this kind of alimony trust on the 
other. Even on the authority of Araft v. Kraft, supra, 
respondent has not clearly shown that in lowa divorce 
law the court has lost all jurisdiction to alter or revise 
the amount of income payable to the wife from an enter- 
prise which has been placed in trust. For all that we 
know it might retain the power to reallocate the income 
from that property even though it lacked the power to 
add to or subtract from the corpus or to tap other sources 
of income.* If it did have such power, then it could be 
said that a decree approving an alimony trust of the 
kind here involved merely placed upon the pre-existing 
duty of the husband a particular and specified sanction. 
In that event, the case would be little different from one 
where the husband was directed to make specified pay- 
ments to the divorced wife. And we see no reason why 
the rule of Douglas v. Willcuts, supra, should not then 
apply. 

Enough has been said to show that respondent has 
not sustained the burden of establishing that his case 
falls outside the general rule expressed in Douglas v. 
Willcuts, supra. If we were to conclude that this case 
is an exception to that rule we would be acting largely 
on conjecture as to Iowa law. That we cannot do. For 
if such a result is to obtain, it must be bottomed on clear 
and convincing proof, and not on mere inferences and 
vague conjectures, that local law and the alimony trust 
have given the divorced husband a full discharge and 
leave no continuing obligation however contingent. Only 
in that event can income to the wife from an alimony 
trust be treated under the revenue acts the same as in- 
come accruing from property after a debtor has trans- 
ferred that property to his creditor in full satisfaction of 








*Cf. Shaw v. Shaw, 59 Ill. App. 268. 











ILLINOIS CENT. R. CO. v. MINNESOTA. 157 


149 Syllabus. 


his obligation—unless of course Congress decides other- 
wise. 
The judgment of the Circuit Court of Appeals is 
Reversed. 


Mr. Justice REED concurs in the result. 


Mr. Justice McReyno.ps is of the opinion that the 
judgment below should be affirmed. 





ILLINOIS CENTRAL RAILROAD CO. v. MINNE- 
SOTA. 


APPEAL FROM THE SUPREME COURT OF MINNESOTA. 
No. 222. Argued January 8, 1940—Decided January 29, 1940. 


1. Minnesota imposed on railroads a property tax measured by 
gross earnings from operations within the State. In the absence 
of adequate records, earnings from interchange of freight cars 
were apportioned to Minnesota according to a formula. The re- 
porting road was charged with that proportion of the balance 
owing from each user of its cars which the user’s Minnesota 
revenue freight-car mileage was of the user’s system car mileage; 
and was permitted to deduct that proportion of the balance 
owing to other roads for use of their cars which its Minnesota 
freight-car mileage was of its system car mileage. The net credits 
were ascertained annually and the tax imposed thereon. As 
applied to a railroad whose Minnesota mileage was small com- 
pared to its system mileage, and whose deductions were small 
compared with roads having extensive mileages within the State, 
held that the tax formula was consistent with equal protection 
and due process under the Fourteenth Amendment and with the 
Commerce Clause of the Constitution. Pp. 161, 164. 

2. The ratio of Minnesota revenue freight-car mileage to system car 
mileage is consistent with the statutory scheme of ascertaining 
what payments represent use in Minnesota. P. 161. 

3. That the apportionment may not result in mathematical exactitude 
is not a constitutional defect. P. 161. 
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4. Objections of the complainant railroad to the validity of the tax, 
that by the formula it is permitted to deduct only a small fraction 
of its debit balances ecmpared with other roads having extensive 
mileage in the State, and that though it has only 30 miles of track 
in the State it must pay a tax while others with hundreds of miles 
may pay none—examined and rejected. Pp. 162-163. 

5. The fact that the railroads not owning or operating lines within 
the State are not taxed on their income from the use of their cars 
within the State by other railroads does not produce unconstitu- 
tional discrimination against roads which have subjected them- 
selves to the state’s jurisdiction and enjoy the privilege of engaging 
in business there. P. 163. 

6. Double taxation, short of confiscation or proceedings unconstitu- 
tional cn other grounds, is not forbidden by the Fourteenth 
Amendment. P. 164. 

7. The tax has a fair relation to property employed within the State, 
although the property be used in interstate commerce. P. 164. 

8. A recomputation by the State of taxes payable under a statute 
which was in force throughout the whole period in question is not 
such retroactivity as deprives of due process of law. P. 164. 

9. Whether the credits here taxed are includible as “gross earnings’ 
within the meaning of the state statute is a question of local law, 
in respect of which this Court defers to the state court’s inter- 
pretation. P. 165. 

205 Minn. 621; 286 N. W. 359, affirmed. 


’ 


AppPEAL from the affirmance of a judgment against the 
railroad company in a suit brought by the State to recover 
additional taxes. 


Mr. Chas. A. Helsell, with whom Messrs. M. J. Doherty, 
R. C. Beckett, V. W. Foster, and E. C. Craig were on the 
brief, for appellant. 


Mr. John A. Weeks, Assistant Attorney General of 
Minnesota, with whom Mr. J. A. A. Burnquist, Attorney 
General, was on the brief, for appellee. 
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Mr. Justice Dovucuas delivered the opinion of the 
Court. 

Minnesota imposes on every railroad company own- 
ing or operating lines within its borders a five per cent 
tax on gross earnings derived from its operation within 
the state. This tax, payable in lieu of all other taxes,’ 
has been sustained by this Court, in various applications, 
as a property tax.” In this case, which is here on appeal 
(28 U. S. C. § 344a) from a judgment of the Supreme 
Court of Minnesota (205 Minn. 1, 621; 284 N. W. 360; 
286 N. W. 359), appellant contends that the statute as 
construed and applied to it violates the Fourteenth 
Amendment and the commerce clause of the federal 
Constitution. 

Appellant, an Illinois railroad corporation, owns no 
lines in Minnesota but operates leased lines with 30.15 


“Sec. 2246, Mason’s Minn. Stats. 1927, provides in part: 

“Every railroad company owning or operating any line of railroad 
situated within or partly within this state, shall, during the year 1913 
and annually thereafter, pay into the treasury of the state, in lieu of 
all taxes, upon all property within this state owned or operated for 
railway purposes, by such company, including equipment, appurte- 
nances, appendages and franchises thereof, a sum of money equal to 
five per cent of the gross carnings derived from the operation of such 
line of railway within this state.” 

Sec. 2247 defines “gross earnings” as follows: 

“The term ‘the gross earnings derived from the operation of such 
line of railway within this state,’ as used in section 1 of this act is 
hereby declared and shall be construed to mean, all earnings on busi- 
ness beginning and ending within the state, and a proportion, based 
upon the proportion of the mileage within the state to the entire mile- 
age over which such business is done, of earnings on all interstate 
business passing. through, into or out of the state.” 

“(reat Northern Ry. Co. v. Minnesota, 278 U. S. 508; Cudahy 
Packing Co. v. Minnesota, 246 U.S. 450; United States Express Co. v. 
Minnesota, 223 U.S. 335. 
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miles of trackage in that state.* It owns or operates 
about 5,000 miles in other states. The item of gross 
earnings which the state seeks here to tax arises out of 
debts and credits for exchange of freight cars which ap- 
pellant makes with other railroads, the using road being 
charged $1 per day per car. During the years here in- 
volved appellant had credits in its favor for such use of 
its cars by other roads operating in Minnesota of $17,- 
427,862; and debits owing such roads of $14,924,508, 
leaving a net credit balance in favor of appellant of 
$2,503,353. These debits and credits represented use of 
cars in other states as well as in Minnesota. In absence 
of adequate and accurate records their use was appor- 
tioned to Minnesota pursuant to the following formula: 

Each reporting road was charged with such percentage 
of the credit balance owing from each using railroad as 
was determined by ascertaining the ratio of each using 
railroad’s Minnesota revenue freight car miles to its sys- 
tem car miles. 

Each reporting road was given credit for such percent- 
age of the debit balance owing each other road as was 
determined by ascertaining the ratio of the reporting 
railroad’s Minnesota revenue freight car miles to its sys- 
tem car miles. 

The credit and debit balances were computed and ap- 
portioned annually; and the net credits were then ascer- 
tained, to which the statutory tax of 5 per cent was 
applied. 

Thus for the year 1922 appellant had credit balances 
of $691,433.97 owing from 13 other roads. Their Minne- 
sota revenue freight car miles varied from 2.3% to 100% 
of their system car miles, making Minnesota’s proportion 
of the crédit balances $95,359.49. For the same year ap- 
pellant had debit balances from freight car hire owing to 
8 other roads of $215,863.05. Appellant’s Minnesota rev- 
enue freight car miles were only 0.11% of its system car 


* These are operated under a 47 year lease beginning July 1, 1904, 
from the Dubuque & Sioux City Railroad Co. 
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miles for that year. Hence, it was permitted to deduct 
only 0.11% of $215,863.05 or $237.43, leaving $95,122.06 to 
which the tax was applicable. On similar computations 
for each of the following seven years the tax for which 
the state brought suit totalled $26,414.59. 

Appellant’s contention under the Fourteenth Amend- 
ment is that the statute as applied in the foregoing 
formula denies it equal protection of the law and due 
process. We do not think that contention is tenable. 

First as to the credit balances. These represent pay- 
ments to appellant for use of its freight cars by other 
roads which operate in Minnesota. Minnesota does not 
seek to reach all of those receipts. As the statute reaches 
only revenues derived from operations in the state, the 
formula effects an apportionment. Certainly the ratio 
of Minnesota revenue freight car miles to system car 
miles is consistent with the statutory scheme of ascertain- 
ing what payments represent use in Minnesota. That the 
apportionment may not result in mathematical exacti- 
tude is certainly not a constitutional defect.‘ Rough 
approximation rather than precision is, as a practical 
matter, the norm in any such tax system.* 

Second as to the debit balances. As we have said, ap- 
pellant is not taxed on all of its credit balances but only 
on that portion which accrues as a result of the use of 
its cars by others in Minnesota. Hence it is not per- 
mitted under the formula to deduct all of its debit bal- 
ances but only the portion thereof which it pays others 
for the use of their cars in Minnesota. Certainly if ap- 
pellant receives $50,000 from one road for use of appel- 
lant’s cars in Minnesota and pays another road $50,000 
for appellant’s use of that road’s cars outside of Minne- 
sota, it cannot realistically be said that no part of the 


*Cf. Rowley v. Chicago & Northwestern Ry. Co., 293 U. S. 102, 
109. 

° Cf. Dane v. Jackson, 256 U.S. 589, 598-599. 
215234°—40——_11 
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$50,000 received by appellant has a Minnesota origin. 
On the contrary, the whole $50,000 paid appellant de- 
rives from use of its cars in Minnesota. For Minnesota 
then to lay a tax on the whole amount (as it does under 
this formula) is to exercise a jurisdiction which con- 
stitutionally is hers. Similarly to permit under the 
formula a deduction of only those debit balances owing 
by virtue of the use by appellant in Minnesota of cars of 
other roads results in determining a net credit balance for 
its Minnesota activity of renting out and borrowing 
freight cars. To hold that that net cannot constitu- 
tionally be taxed by Minnesota but must be reduced by 
the amount of payments made by appellant for its use of 
cars in other states would be to deprive Minnesota of 
her jurisdiction over property within her borders.’ ‘For 
as appellant’s cars move over tracks of other roads in 
Minnesota and as cars of other roads move over its 
tracks in Minnesota, certain credits and debits accrue. 
To say that the resultant net credit balance does not de- 
rive wholly from operations within Minnesota is to deny 
the fact. 

But the nub of appellant’s objection seems to rest on 
the equal protection clause of the Fourteenth Amend- 
ment. Most of its contentions come back to the point 
that it has only 30 odd miles of tracks in the state. On 
this phase, appellant makes two points. First, as com- 
pared with other roads having extensive mileage in 
Minnesota, it is permitted to deduct only a small frac- 
tion (between 0.1% and 0.13%) of its debit balances. 
Second, it is penalized for having nominal trackage in 
Minnesota, for roads with no trackage in the 
state pay no tax on these items though they may 
have substantial revenues from rentals of cars for use 
in Minnesota. 


*See Postal Telegraph Cable Co. v. Adams, 155 U. S. 688, 696. 
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We have in substance already dealt with the first of 
these contentions. All roads operating in Minnesota are 
taxed on precisely the same, not on different bases. So 
far as the present incidence of the statute is concerned, 
the tax is laid on the net credit balances from the busi- 
ness of renting and borrowing cars used in Minnesota. 
The fact that appellant receives a larger net than others 
from its Minnesota activity of renting and borrowing 
cars and hence must pay a larger tax does not mean that 
Minnesota has overstepped her constitutional bounds. 
Appellant is not singled out for special treatment.’ It is 
not taxed on one formula; the others, on another. They 
are all taxed pursuant to the same formula; and the 
formula is adapted to ascertainment of value of property 
situated in Minnesota. And appellant’s contention that 
the tax is discriminatory because it has only 30 miles of 
track yet must pay a tax, while others with hundreds of 
miles may pay none, is beside the point. The business 
taxed is not adequately measured by trackage alone. 
Though appellant has but few miles of track in the state, 
nevertheless its cars are constantly moving over other 
lines in Minnesota. That produces revenue. A tax on 
that revenue certainly bears a close relationship to ap- 
pellant’s property in the state which no computation 
based on trackage can alter. 

As to appellant’s second objection under this head, lit- 
tle need be said. Companies not owning or operating 
roads within the state are not reached by this tax statute; 
roads that do, are. That certainly is not discrimination 
in the constitutional sense. Appellant has subjected it- 
self to the jurisdiction of Minnesota. Those doing like- 
wise are similarly treated by the state, as are domestic 
companies engaged in that business. The fact that that 


"See Southern Railway Co. v. Watts, 260 U. 8. 519; American 
Sugar Refining Co. v. Louisiana, 179 U. 8. 89. 
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entails burdens is a part of the price for enjoyment of 
the privileges which Minnesota extends.* 

Appellant makes some point of double taxation. . But 
the flaw in that argument is exposed by the familiar 
doctrine, aptly phrased by Mr. Justice Holmes, that the 
“Fourteenth Amendment no more forbids double taxa- 
tion than it does doubling the amount of a tax; short 
of confiscation or proceedings unconstitutional on other 
grounds.” ® 

Appellant’s constitutional objection based on the com- 
merce clause has been adequately answered in the prior 
decisions of this Court sustaining other taxes levied under 
this statute.” The right of a state to tax property, al- 
though it is used in interstate commerce, is well settled. 
And certainly if such tax has a fair relation to the prop- 
erty employed in the state (as this tax clearly does) it 
cannot be said to run afoul of the prohibition against 
state taxation on interstate commerce. As Chief Justice 
Fuller once said on that point, “. . . by whatever name 
the exaction may be called, if it amounts to no more 
than the ordinary tax upon property or a just equivalent 
therefor, ascertained by reference thereto, it is not open 
to attack as inconsistent with the Constitution.” ™ 

As to appellant’s claim of retroactivity, little need be 
said. We have here at most a mere recomputation by 
the state of taxes payable under a statute which was 
existent throughout the whole period in question. 
Neglect of administrative officials, misunderstanding of 
the law, lack of adequate machinery, have never been 
constitutional barriers to a state reaching backward for 


“See Atlantic Refining Co. v. Virginia, 302 U.S. 22, 31. 

® Ft. Smith Lumber Co. v. Arkansas, 251 U.S. 532, 533. 

*® Great Northern Ry. Co. v. Minnesota; Cudahy Packing Co. v. 
Minnesota; and United States Express Co. v. Minnesota, supra, 
note 2. 

™ Postal Telegraph Cable Co. v. Adams, supra note 6, p. 697. 
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taxes."* Hence the case falls far short of types of re- 
troactive tax legislation which have repeatedly been sus- 
tained by this Court,** in recognition of the principle that 
liability for retroactive taxes is “one of the notorious in- 
cidents of social life.” ** Certainly where opportunity to 
be heard is afforded, as here, there can be no complaint 
for lack of due process of law.*® 

In conclusion, appellant contends that the Supreme 
Court of Minnesota erred in holding that the credits here 
taxed are “gross earnings” within the meaning of the 
statute. But on such matters of construction we defer to 
the state court’s interpretation.” 


Affirmed. 





UNITED STATES FOR THE USE AND BENEFIT 
OF MIDLAND LOAN FINANCE CoO. v. NATIONAL 
SURETY CORP. Er At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 236. Argued January 9, 10, 1940.—Decided February 5, 1940. 


A private user of the mails may not, without the express or implied 
consent of the United States, bring suit on the bond of a post- 
master (in which the United States is the sole obligee) for conse- 
quential damages resulting from misdelivery of mail. P. 169. 

103 F. 2d 450, affirmed. 


* Florida Central & Peninsular R. R. Co. v. Reynolds, 183 U. 8S. 
471; White River Lumber Co. v. Arkansas, 279 U. 8. 692. 

* Seattle v. Kelleher, 195 U. S. 351; Wagner v. Baltimore, 239 
U.S. 207. 

* Seattle v. Kelleher, supra note 13, p. 360; League v. Texas, 184 
U.S. 156. 

* Kentucky Union Co. v. Kentucky, 219 U.S. 140, 154. 
._ “Chicago Theological Seminary v. Illinois, 188 U. 8. 662, 674; 

Storaasli v. Minnesota, 283 U. 8. 57, 62. 
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Argument for Petitioner. 309 U.S. 


CERTIORARI, 308 U. S. 534, to review the affirmance of 
a judgment of the District Court, 23 F. Supp. 411, dis- 
missing the complaint in an action on a postmaster’s 


bond. 


Mr. Benedict Deinard for petitioner. 

If a postmaster stands in a relationship toward private 
mail-users akin to that of clerks of the District Courts 
towards private suitors, the right to recover is established 
by Howard v. United States, 184 U. 8. 676. 

The language of the bond statute, 39 U. S. C. § 34, 
confers benefits upon users of the mails, as well as upon 
the Government. 

That the United States was the sole obligee is not 
controlling. Howard v. United States, 184 U.S. 676, 687; 
United States v. Globe Indemnity Co., 26 F. 2d 191; 
United States v. Bell, 135 F. 336; In re Walker Grain 
Co., 3 F. 2d 872, 874; dist’g District of Columbia v. Fidel- 
ity & Deposit Co., 271 F. 383. 

The statute permits a bond normally sufficient to cover 
both the Government and the mail-users. There is no 
limit on the penalty. The Government may exact a new 
bond if a recovery on an existing bond diminishes security 
for the future. Postal Laws and Regs., 1932, § 414. 

Liability on an official bond is co-extensive with the 
liability of the officer himself. National Surety Co. v. 
United States, 129 F. 70; Gibson v. United States, 208 F. 
534; American Surety Co. v. United States, 133 F. 1019. 

If the Government, as bailee, may sue a third person 
who wrongfully deals with the subject of bailment, or his 
surety, then the sender of a letter, as bailor, is entitled 
to the same remedy. New Jersey Steam Nav. Co. v. 
Boston Merchants Bank, 6 How. 344. 

Plaintiff’s right to sue in the name of the United States 
derives from the fact that Congress intended mail-users 
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should be beneficiaries of the bond, and prescribed no 
other remedy. Howard v. United States, supra. 


Mr. George T. Havel, with whom Mr. Henry N. Benson 
was on the brief, for Patrick J. Malone; and Mr. Pierce 
Butler, Jr., with whom Messrs. M. J. Doherty and R. O. 
Sullivan were on the brief, for National Surety Corpora- 
tion, respondents. 


By leave of Court, Solicitor General Jackson, Assistant 
Attorney General Shea, and Messrs. Melvin H. Siegel, 
Robert K. McConnaughey, and Oscar H. Davis filed a 
brief on behalf of the United States, as amicus curiae, 
urging affirmance. 


Mr. Justice Reep delivered the opinion of the Court. 


The question presented is whether petitioner, a private 
user of the mails, may without the consent of any officer 
of the United States bring suit on the bond of an acting 
postmaster for consequential damages resulting from 
misdelivery of mail. The Circuit Court of Appeals for the 
Eighth Circuit affirmed a judgment of the District Court 
for the District of Minnesota dismissing petitioner’s com- 
plaint... We granted certiorari* because of an alleged 
conflict with a decision of this Court * and because an 
important question in the administration of the postal 
laws was involved. 

The complaint alleged that petitioner was engaged in 
the business of automobile financing in Minneapolis, in 
the course of which it purchased from automobile dealers 
the installment notes of buyers secured by their sales 
contracts. A dealer living at Montgomery, Minnesota, 


* 103 F. 2d 450, affirming 23 F. Supp 411. 
* 308 U.S. 534. 
* Howard v. United States, 184 U.S. 676. 
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where the respondent Malone was acting postmaster, is 
alleged to have put into operation a scheme to defraud 
petitioner by selling it forged notes and contracts, which 
he sent petitioner along with a fictitious list of credit ref- 
erences. Petitioner, before purchasing, followed its usual 
practice of mailing letters of inquiry to the references, 
and after purchasing mailed payment books, insurance 
certificates, and receipts to the purported makers of the 
notes. The dealer persuaded the acting postmaster 
Malone, allegedly in violation of the Postal Regulations,‘ 
to turn over to him all letters that arrived in Montgomery 
in petitioner’s envelopes. Then he sent forged replies to 
petitioner’s letters and made installment payments out of 
the money which petitioner had paid him in buying the 
notes. The dealer thus defrauded the Finance Company 
of some $34,000. The respondent Malone, on taking office 
as acting postmaster, had executed a bond for $16,000 
to the United States as sole obligee with the respondent 
Surety Corporation as surety. The condition of the bond 
was: 

“That if the said Patrick J. Malone shall on and after 
the date he took charge of the post office faithfully dis- 
charge all duties and trusts imposed on him as acting 
postmaster either by law or by the regulations of the 
Post Office Department, and shall perform all duties as 
fiscal agent of the Government imposed on him by law or 
by regulation of the Treasury Department made in con- 
formity with law, and shall also perform all duties and 
obligations imposed upon or required of him by law, or 
by regulation made pursuant to law, in connection with 


* Postal Laws and Regulations (1932), § 777. “Mail matter should 
be delivered to the person addressed or in accordance with his writ- 
ten order . . 

“2. When a person requests delivery to him of the mail of another, 
claiming that the addressee has verbally given him authority to re- 
ceive it, the postmaster, if he doubts the authority, may require it 
to be in writing, signed and filed in his office. 


” 


” 
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the Postal Savings System, then this obligation shall be 
void; otherwise, of force.” 


In its complaint, without alleging specific authorization 
from the United States to sue, petitioner asked judgment 
on the bond for the defaults of Malone as postmaster. 
At the close of the testimony at the trial motions to dis- 
miss the complaint were made by respondents and the 
district judge reserved judgment. After a jury verdict 
for petitioner the motions were granted. The Court of 
Appeals affirmed on the ground that a private user of the 
mails cannot maintain such an action as is here alleged 
without the consent of the United States, the obligee in 
the bond, and that no consent was given either by the 
statutes, expressly or by implication, or by any appro- 
priate officer of the United States. 

The respondent gave a statutory bond in compliance 
with an enactment of the Congress for the purposes 
specified in the statute. As the bond is part of an inte- 
grated system of postal regulations, the determination of 
the parties authorized to sue upon it is a federal question 
governed by federal law.° 

We agree with the Court of Appeals that there was no 
consent and that such consent is necessary. Conse- 
quently there is no occasion to determine whether the 
bond was intended to protect private users of the mail 
from all loss or damage, however consequential, occa- 
sioned by the postmaster. 

The record shows the only effort made to secure consent 
of an officer was a request to the Attorney General for 


*39 U.S. C. § 34, Postal Laws and Regulations § 410: 

“Every postmaster, before entering upon the duties of his office, 
shall give bond, with good and approved security, and in such penalty 
as the Postmaster General shall deem sufficient, conditioned for the 
faithful discharge of all duties and trusts imposed on him either by 
law or the rules and regulations of the department.” 

* James Stewart & Co. v. Sadrakula, ante, p. 94. 
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authority to sue. This was refused. Whether as a mat- 
ter of right a third party may sue on the instrument for 
loss covered by an official bond running only to the 
statutory obligee depends upon the intention of the leg- 
islative body which required the bond. This intention 
may be evidenced by express statutory language or by 
implication. This was the rule announced in Corporation 
of Washington v. Young.” There a bond had been given 
to the Corporation of Washington, a municipality, by the 
manager of a lottery “truly and impartially to execute” 
his duties. Without the city’s consent, the holder of a 
winning ticket sued on the bond. This Court said: 

“No person who is not the proprietor of an obligation, 
can have a legal right to put it in suit, unless such right 
be given by the Legislature; and no person can be au- 
thorized to use the name of another, without his assent 
given in fact, or by legal intendment.” 


In Howard v. United States* this comment was made 
upon the Young decision: 

“That case undoubtedly is authority for the proposi- 
tion that, generally speaking, an obligation taken under 
legislative sanction cannot, in the absence of a statute 
so providing, be put in suit in the name of the obligee, 
the proprietor of the obligation, without his consent.” ° 
Such official bonds are often part of a general statutory 
plan for the operation of governmental activities. While 
all the activities of a government of course confer bene- 
fits on its citizens, frequently the benefits are incidental 


*10 Wheat. 406, 409. 

* 184 U. S. 676, 691. 

*Cf. United States v. United States Lines Co., 24 F. Supp. 427; 
Moody v. Megee, 31 F. 2d 117; United States ex rel. Brumberg Bros. 
v. Globe Indemnity Co., 26 F.2d 191, 193; Idaho Gold Reduction Co. 
v. Croghan, 6 Idaho 471, 473; 56 P. 164; United States v. Griswold, 
8 Ariz. 453, 456; 76 P. 596. 

















U. S. v. NATIONAL SURETY CORP. 171 
165 Opinion of the Court. 


and unenforceable.’ In the case of an official bond, even 
if its benefits are not incidental, it may well be that the 
legislative body is of the opinion that actions on the 
bond should be limited to the government in order to 
secure unified administration of claims. 

We have recognized a similar need for a single control 
in regard to a sale bond required by a district court in 
an equity receivership. This Court in Munroe v. 
Raphael * had before it an injunction granted by a fed- 
eral district court upon the motion of its receiver to 
rescind a consent to sue and forbid further proceedings 
in a suit in a state court in the name of the United States 
upon a sale bond of the estate in receivership. The sale 
bond had been given for assets purchased from the re- 
ceiver. It ran to the United States only and guaranteed 
the payment of a certain percentage of indebtedness to 
all creditors of the estate. The suit had been instituted 
in the state court by one creditor, with permission of the 
district court obtained prior to the receiver’s motion for 
injunction. This Court upheld the injunction on the 
theory that the bond, a part of the estate, remained 
within the control of the court and that to ensure ratable 
payments to all creditors one should not be permitted to 
carry on the litigation. In the opinion, it was declared: 
“Certainly no creditor could bring a suit in his own name 
on the bond, for his share of the purchase money. Nor 
could he institute such an action without leave of the 
District Court.” * 

Petitioner’s attack is pointed at the application of the 
consent rule rather than at the rule itself. While with 


* German Alliance Ins. Co. v. Home Water Supply Co., 226 U.S. 
220, 231. 

“288 U.S. 485. 

“Ibid. at 488; see District of Columbia to Use of Langellotti v. 
Fidelity & Deposit Co., 50 App. D. C. 309; 271 F. 383. 
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some other official bonds consent is given by express pro- 
vision,’ none is given in the postmaster bond statute. 
Petitioner urges that consent by implication is given. 
Attention is called to the words “legal intendment” in 
the quotation from Corporation of Washington v. Young 
and to a comment upon the Young case in the Howard 
ease that these words show that “consent may, under 
some circumstances, be assumed to have been given 

. .’** These expressions are used to base an argument 
that the statutes and regulations of the postal service es- 
tablish consent by intendment. The precedent chiefly 
relied upon for this position is the Howard case. This 
Was a suit, without express consent of the United States, 
on a bond of a clerk of the district court, alleging breach 
by failure to pay over money deposited with the clerk in 
settlement of prior litigation. The bond was a statutory 
bond naming the United States as sole obligee and assur- 
ing that the clerk would faithfully discharge the duties 
of his office. This Court analyzed the statutory require- 
ments and the “peculiar relation” of the clerk to the 
court to determine the intendment of the Congress as to 
the standing of the private litigant to sue on clerks’ 
bonds. Consideration was given to the fact that “the 
great mass of litigation . .. has always been between 
individuals,” ** that “the practice of a century” required 
a ruling that the bond covered them and that it could 


* 40 U.S. C. § 270a-d (laborers and materialmen may sue on bond 
of contractor for government building); 22 U. 8. C. § 103 (“any per- 
son injured” may sue on bond of consul); 22 U. S. C. § 78 (same as 
to bonds of consular officers acting as administrators in foreign coun- 
tries); 22 U. S. C. §§ 170, 171 (same as to bonds of marshals of 
consular courts); 28 U. 8. C. $§ 496, 500 (same as to bonds of U. S. 
marshals) ; 11 U.S. C. § 78 (h) (same as to bonds of referees, trustees 
and designated depositories in bankruptcy); 7 U. 8S. C. §§ 247, 249 
(same as to bonds of warehousemen under the Warehouse Act). 

* 184 U. 8. 676, 691. 

* Id., p. 687. 
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not be said of the clerk’s bond, as it was said of the lot- 
tery bond, that it was given primarily for the govern- 
mental authority. This Court concluded that even 
though “generally speaking . . . in the absence of a stat- 
ute” the obligation cannot be put in suit in the name of 
the obligee without his consent, the factors of custom, 
similarity of governmental and private use of the courts 
and the surrounding circumstances, in the absence of 
words declaratory of intention, evidenced an intendment 
to permit suit without consent on the clerk’s bond. “In 
our opinion, Congress intended that the required bond 
should protect private suitors as well as the United 
States, and therefore, no statute forbidding it, a private 
suitor may bring an action thereon for his benefit in the 
name of the obligee, the United States. Such must be 
held to be the legal intendment of existing statutory 
provisions.” *° 

We conclude in the present instance, however, that cir- 
cumstances, practice, statutes and regulations combine 
to forbid reading into this situation a “legal intendment” 
to permit suit without the consent of the United States. 
Assuming the bond declared upon here is intended to 
cover the users of mail service, its beneficiaries are legion 
in comparison with the users of a court’s depository. 
Moreover, the United States has a very substantial in- 
terest in a postmaster’s bond. The statutory duties of 
a postmaster require him to act as a fiscal officer for the 
government at his office. He is responsible for postal 
savings deposits, money orders, stamps, and salary dis- 
bursements as well as for the property of the service, build- 
ings, mail bags and other equipment.’* Such circum- 
stances weigh against a holding that the Congress in- 
tended to let a private user of the mails, wronged by the 


*Id., p. 692. 
* Postal Laws and Regulations §§ 105-06, 443, 1626, 1408, 1426, 
1430 (21), 137, 235, 1866-70. 
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principal of a postmaster’s bond, sue wherever he might 
find defendants and gain for himself such eed on 
the bond as vigilance could obtain." 

Apparently it is not customary for the United States to 
consent to suit by mail users upon postmasters’ bonds. 
No case has been called to our attention where such per- 
mission has been granted though the requirement for a 
bond has been in existence since 1825."° Rarely has a 
private individual sought recovery.*® The contention of 
petitioner cannot be said to be supported by any con- 
tinued administrative practice. On the other hand, the 
United States has undertaken repeatedly and successfully 
to recover on the bonds for the losses of mail users. Re- 
covery has been allowed on the theory of a suit by a bailee 
for loss of property in his possession.* 


*In the absence of express legislation the government is not en- 
titled to priority. See United States v. State Bank of North Carolina, 
6 Pet. 29, 35; Mellon v. Michigan Trust Co., 271 U. 8. 236, 239; 
United States v. Knott, 298 U.S. 544, 547. 

The first statute permitting private suits on public contractors’ 
bonds to the United States made no provision for government priority. 
28 Stat. 278. By a later amendment private suits were forbidden 
until six months after completion of the contract and settlement of 
the contractors’ accounts and the government was given priority. 
33 Stat. 811; see Jilinois Surety Co. v. Peeler, 240 U. S. 214, 217. 
The present statute requires two bonds, one for the government and 
a second for laborers and materialmen. 40 U.S. C. § 270a-d. 

* Act of March 3, 1825, 4 Stat. 103. 

” Cf. Wile v. United States Fidelity & Guaranty Co., 6 Alaska 48; 
Idaho Gold Reduction Co. v. Croghan, 6 Idaho 471; 56 P. 164. 

* National Surety Co. v. United States, 129 F. 70 (C. C. A. 8); 
American Surety Co. v. United States, 133 F. 1019 (C. C. A. 5); 
United States v. American Surety Co., 163 F. 228 (C. C. A. 4); 
United States v. American Surety Co., 155 F. 941 (N. D. IIl.); 
Gibson v. United States, 208 F. 534 (C. C. A. 1); United States 
Fidelity & Guaranty Co. v. United States, 229 F. 397 (C. C. A. 8); 
United States Fidelity & Guaranty Co. v. United States, 246 F. 433 
(C. C. A. 9); United States v. United States Fidelity & Guaranty Co., 
247 F. 16 (C. C. A. 6); United States v. Griswold, 8 Ariz. 453; 
76 P. 596. 
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There are over 44,000 post offices under the Post Office 
Department * and it is common knowledge that millions 
of items of mail go through them each year. It is rather 
obvious that numerous claims, many of them for small 
amounts, are likely to arise in the course of many transac- 
tions.** Under the Department’s Regulations there is a 
fairly complete administrative formula for handling these 
claims from discovery to satisfaction.** These facts, along 
with the substantial interest of the government in the 
bonds, convince us that the Congress intended that claims 
on the bonds would be handled through the government 


rather than through various suits by individuals. 
Affirmed. 


* Report of the Postmaster General, 1939, p. 126. 

* Compare the Department’s experience with claims on domestic 
insured mail during the fiscal year ending June 30, 1939. Payments 
were made in connection with 113,846 claims, and the average pay- 
ment amounted to only $3.87. Report of the Postmaster General, 
1939, p. 120. 

* Postal Laws and Regulations § 816: 

“The loss, rifling, damage, wrong delivery of, or depredation upon 
registered or other mail, and the failure to collect or remit C. O. D. 
funds shall be investigated by the Chief Inspector, who shall ascer- 
tain the facts. 

“2. When the Chief Inspector finds that the facts ascertained in 
connection with such an investigation establish the responsibility, 
by reason of fault or negligence, of a postal employee or mail contrac- 
tor or an agent or employee thereof, the Chief Inspector shall demand 
the amount of the loss from such employee or contractor. 


“6. If full recovery is not made and the Chief Inspector determines 
that further proceedings should be had, he shall present the facts 
to the Solicitor for the Post Office Department for advice as to the 
advisability of suit by the United States for recovery of the amount 
involved. Upon receipt of the reply of the Solicitor the Chief Inspec- 
tor shall, if he deem proper, prepare the request of the Postmaster 
General upon the Solicitor of the Treasury for suit. 

“7, All amounts recovered under the provisions of this section shall 
be paid to the United States and to the senders or owners of the 
mail as their interests shall appear.” 
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McCARROLL, COMMISSIONER OF REVENUES 
OF ARKANSAS, v. DIXIE GREYHOUND LINES, 
INC. 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 138. Argued December 14, 1939.—Decided February 12, 1940. 


A state tax allocated to highway purposes and imposed on each 
gallon of gasoline, above twenty, brought into the State by any 
motor vehicle for use as fuel in such vehicle, held a forbidden 
burden on interstate commerce as applied to gasoline carried by 
interstate motor buses through the State for use as fuel in the 
course of their interstate transportation beyond the state line. 
P. 180. 

In the circumstances, the imposition is not compensation for 
the privilege of using the state highways. 

101 F. 2d 572, affirmed. 


APPEAL from a decree which reversed the action of the 
District Court in denying an injunction and in dismissing 
the bill in a suit to restrain the enforcement of a state 
gasoline tax, 22 F. Supp. 985, and which directed that 
court to enter a decree of injunction. 


Messrs. Frank Pace, Jr. and Amos M. Mathews, with 
whom Mr. Louis Tarlowski was on the brief, for appellant. 


Mr. A. L. Heiskell, with whom Messrs. Walter Chan- 
dler and J. H. Shepherd were on the brief, for appellee. 


Mr. Justice McReyno ps delivered the opinion of the 
Court. 


An Arkansas statute * prohibits entry into the State of 
any automobile or truck “carrying over twenty (20) gal- 


* Act 67 General Assembly Arkansas, approved March 2, 1933— 
“Section 1. On and after the passage of this Act it shall be a vio- 
lation of the law for any person, co-partnership or company to drive 
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lons of gasoline in the gasoline tank of such automobile 
or truck or in auxiliary tanks of said trucks to be used as 
motor fuel in said truck or motor vehicles until the state 
tax thereon [six and one-half cents per gallon *] has been 
paid.” 

Appellee, a Delaware corporation, operates passenger 
busses propelled by gasoline motors, from Memphis, Ten- 
nessee across Arkansas to St. Louis, Missouri, and in re- 
verse. The route between these points approximates 342 
miles—3 in Tennessee, 78 in Arkansas, 261 in Missouri. 
Like busses ply between Memphis and points within and 
beyond Arkansas, and in reverse. It is only necessary 
now to consider the facts connected with operation of the 
Memphis-St. Louis line. They are typical. 


or cause to be driven into the State of Arkansas any automobile or 
truck carrying over twenty (20) gallons of gasoline in the gasoline 
tank of such automobile or truck or in auxiliary tanks of said trucks 
to be used as motor fuel in said truck or motor vehicles until the state 
tax thereon has been paid. 

“Section 2. Any person, co-partnership or company violating the 
provisions of this Act shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not exceeding one 
hundred ($100) dollars. Each load carried into the state shall con- 
stitute a separate offense. 

“Section 3. All laws and parts of laws in conflict herewith are hereby 
repealed. It is ascertained that this Act is necessary to better en- 
force the gasoline collection laws and said Act being necessary for the 
immediate preservation of the public peace, health and safety, an 
emergency is hereby declared to exist and this Act shall take effect 
and be in full force from and after its passage.” 

* Act 11 Extraordinary Sessions Arkansas, approved February 12, 
1934— 

“Section 22. Paragraph (c) of Section 1 of Act No. 63 of the Gen- 
eral Assembly, approved February 25, 1931, is amended to read as 
follows: 

““(e) There is hereby levied a privilege or excise tax of six and 
one-half cents on each gallon of motor vehicle fuel as defined in this 
Act, sold or used in this State or purchased for sale or use in this 
State.’ ” 

215234°—40——12 
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Each bus consumes about one gallon of gasoline for every 
five miles traversed. Sixty-eight gallons are required for 
the journey from Memphis to St. Louis—under one in 
Tennessee, sixteen in Arkansas, fifty-one in Missouri. The 
practice is to place in the bus tank at Memphis the sixty- 
eight gallons of gasoline commonly required for the trip; 
also ten more to meet any emergency. Thus upon arrival 
at the Arkansas line the tank contains some seventy- 
seven gallons of which sixteen probably will be consumed 
within that State. As a condition precedent to entry 
there, appellant—revenue officer of the State—demands 
that each bus pay six and one-half cents upon every gal- 
lon of this gasoline above twenty, and threatens 
enforcement. 

By a bill in the District Court, appellee unsuccessfully 
sought an injunction against this threatened action. The 
Circuit Court of Appeals Eighth Circuit took a different 
view. 

After accepting as correct the ruling in Sparling v. 
Refunding Board, 189 Ark. 189, 199; 71 S. W. 2d 182, 
186, that the tax imposed was not upon property but on 
the privilege of using the highways, and had been defi- 
nitely allocated to highway purposes, the latter court 
said— 

“The appellant does not now contend that the tax of 
which it complains may not be imposed by the State of 
Arkansas with respect to gasoline consumed or to be 
consumed upon the highways of Arkansas, as compensa- 
tion for the use of the highways, but it does contend that 
that State may not impose a tax upon gasoline which is 
carried in interstate commerce for use in Missouri or 
Tennessee, because that would constitute a direct and 
unreasonable burden upon interstate commerce.” 

“Reduced to its lowest possible terms, the question for 
decision, we think, is whether the imposition of the tax 
upon gasoline carried, for use in other states, in the fuel 
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tank of a motor vehicle traveling in interstate commerce 
can be sustained. That the tax is a direct burden on 
interstate commerce, cannot be controverted.” 

“If it is to be sustained at all with respect to gasoline 
to be used in other states, it must be sustained upon the 
theory that the method employed for determining the 
amount of the tax constitutes a fair measure for ascertain- 
ing the compensation which lawfully may be exacted by 
Arkansas from the appellant for the use which it makes 
of the highways of the State.” 

“While we can understand how the use of state high- 
ways by acarrier can be roughly measured by the amount 
of gasoline which that carrier uses to move its vehicles 
over the highways, we are unable to comprehend how the 
use of the highways of one state can appropriately be 
measured by the amount of gasoline carried in the fuel 
tank of an interstate carrier for use upon the highways of 
another state.” 101 F. 2d 572, 574. 

Also, it declared the point in issue is ruled by /nter- 
state Transit, Inc. v. Lindsey, 283 U. 8. 183, 186, which 
held invalid a tax laid by Tennessee’s Legislature on the 
privilege of operating a bus in interstate commerce be- 
cause not imposed solely as compensation for the use of 
highways or to defray the expense of regulating motor 
traffic. 

Finally, it reversed the District Court and directed 
entry of a decree there enjoining appellant “from enfore- 
ing the challenged tax against it [the appellee] with re- 
spect to all gasoline in the fuel tanks of its interstate 
busses which is being carried through Arkansas for use 
in other states.” 

This action we approve. 

The often announced rule is that while generally a state 
may not directly burden interstate commerce by taxation 
she may require all who use her roads to make reasonable 
compensation therefor. Hendrick v. Maryland, 235 U. 8. 
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610, 622; Interstate Transit, Inc. v. Lindsey, supra, 185, 
186; Bingaman v. Golden Eagle Western Lines, 297 U. S. 
626, 628. 

Here, the revenue officer demanded payment of appellee 
on account of gasoline to be immediately transported over 
the roads of Arkansas for consumption beyond. If, con- 
sidering all the circumstances, this imposition reasonably 
can be regarded as proper compensation for using the 
roads it is permissible. But the facts disclosed are incom- 
patible with that view. A fair charge could have no rea- 
sonable relation to such gasoline. That could not be even 
roughly computed by considering only the contents of the 
tank. Moreover, we find no purpose to exact fair com- 
pensation only from all who make use of the highways. 
Twenty gallons of gasoline ordinarily will propel a bus 
across the State and if only that much is in the tank at 
the border no charge whatever is made. Evidently large 
use without compensation is permissible and easy to 
obtain. 

The point here involved has been much discussed. Our 
opinions above referred to and others there cited define 
the applicable principles. The present controversy is 
within those approved by Interstate Transit, Inc. v. Lind- 
sey, supra. Neither Hicklin v. Coney, 290 U.S. 169, nor 
Bingaman v. Golden Eagle Western Lines, supra, relied 
upon by appellant’s counsel, properly understood, sanc- 
tions a different view. 

The challenged judgment must be 

Affirmed. 


Mr. Justice Murpuy took no part in the considera- 
tion or decision of this case. 


Mr. Justice STONE, concurring: 

The Cuter Justice, Mr. Justice Roperts, Mr. Justice 
Reep, and I agree with Mr. Justice McReyno.ps, but 
we think a word should be said of appellant’s contention 
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that the tax in its practical operation may be taken as 
a fair measure of respondent’s use of the highways. 

Since the subject taxed, gasoline introduced into the 
state in the tank of a vehicle, for use solely in propelling 
it in interstate commerce, is immune from state taxation 
except for a limited state purpose, the exaction of a rea- 
sonable charge for the use of its highways, it is not enough 
that the tax when collected is expended upon the state’s 
highways. It must appear on the face of the statute or 
be demonstrable that the tax as laid is measured by or 
has some fair relationship to the use of the highways for 
which the charge is made. Sprout v. City of South Bend, 
277 U. S. 163, 170; Interstate Transit, Inc. v. Lindsey, 
283 U. S. 183, 186; Bingaman v. Golden Eagle Western 
Lines, 297 U. S. 626, 628; Morf v. Bingaman, 298 U. 8S. 
407; Ingels v. Morf, 300 U.S. 290, 294. 

While the present tax, laid on gasoline in the tank in 
excess of twenty gallons, admittedly has no necessary or 
apparent relationship to any use of the highways intra- 
state, appellant argues that, as applied to the reserve 
gasoline in each of appellee’s vehicles, the tax either is, 
or with a reduction of the reserves would be, substantially 
equivalent to a tax which the state could lay, but has not, 
on the gasoline consumed within the state. That could 
be true only in case the taxed gasoline, said to be reserved 
for the extrastate journey, were by chance or design of 
substantially the same amount as that consumed intra- 
state. 

That the relationship between tax and highway use 
does not in fact exist as the business is now conducted, is 
demonstrated by appellant’s showing that on all of appel- 
lee’s routes, taken together, the taxed gasoline which is 
reserved for extrastate use is substantially more than 
that consumed on those routes within the state. In three 
the taxed reserve in excess of the twenty gallons exemp- 
tion is substantially the same as the amount of the intra- 
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state consumption. But on the fourth route the taxed 
reserve on busses moving in one direction is more than 
four tunes that consumed within the state. In the other 
it is approximately the same. With the three scheduled 
trips daily each way on the Memphis-St. Louis route, 
the excess of the gasoline taxed over that consumed in the 
state is more than 150 gallons per day. In no case does 
it appear that the amount of taxed gasoline has any rela- 
tion to the size or weight of vehicles. 

It cannot be said that such a tax whose equivalence to a 
fair charge for the use of the highways, when not fortui- 
tous, is attained only by appellee’s abandonment of 
some of the commerce which is taxed, has any such fair 
relationship to the use of the highways by appellee as 
would serve to relieve the state from the constitutional 
prohibition against the taxation of property moving in 
interstate commerce. A tax so variable in its revenue 
production when compared with the taxpayer’s intra- 
state movement cannot be thought to be “levied only as 
compensation for the use of the highways.” Interstate 
Transit, Inc. v. Lindsey, supra, 186. Justification of the 
tax, aS a compensation measure, by treating it as the 
equivalent of one which could be laid on gasoline con- 
sumed within the state must fail because the statute on 
its face and in its application discriminates against the 
commerce by measuring the tax by the consumption of 
gasoline moving and used in interstate commerce which 
occurs outside the state. See Fargo v. Michigan, 121 U.S. 
230, 241; Gwin, White & Prince v. Henneford, 305 U. S. 
434, 438. 

It is no answer to the challenge to the levy to say that 
by altering the amount of the gasoline brought into the 
state for extrastate consumption appellee could so moder- 
ate the tax that it would bear a fair relation to the use 
of the highways within the state. In the circumstances of 
this case the state is without power to regulate the amount 
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of gasoline carried interstate in appellee’s tanks. It can- 
not be said, if that were material, that the amount car- 
ried is not appropriate for the interstate commerce in 
which appellee is engaged and it can hardly be supposed 
that the state could compel appellee to purchase there 
all the gasoline which it uses intrastate upon an inter- 
state journey, because that would be a convenient means 
of laying and collecting a tax for the use of the highways. 
There are ways enough in which the state can take its 
lawful toll without any suppression of the commerce 
which it taxes. In laying an exaction as a means of 
collecting compensation for the use of its highways the 
state must tax the commerce as it is done, and not as it 
might be done if the state could control it. Appellant 
cannot justify an unlawful exaction by insisting that it 
would be lawful if the taxpayer were to relinquish some 
of the commerce which the Constitution protects from 
state interference. 


Mr. Justice Buack, Mr. Justice FRANKFURTER, and 
Mr. Justice DovuG.as, dissenting: 

We take a different view. Measured by the oft- 
repeated judicial rule that every enactment of a legisla- 
ture carries a presumption of constitutional validity, the 
Arkansas tax has not, in our opinion, been shown to be 
beyond all reasonable doubt in violation of the constitu- 
tional provision that “Congress shall have power to. . . 
regulate commerce . . . among the States.” “In case of 
real doubt, a law must be sustained.” Mr. Justice 
Holmes in Interstate Consolidated Ry. Co. v. Massa- 
chusetts, 207 U. 8S. 79, 88." Congress, sole constitutional 
legislative repository of power over that commerce, has 


*Cf. Ogden v. Saunders, 12 Wheat. 213, 270; Butler v. Pennsyl- 
vania, 10 How. 402; Booth v. Illinois, 184 U. 8. 425; Henderson Bridge 
Co. v. Henderson City, 173 U. S. 592, 606, 615; South Carolina High- 
way Dept. v. Barnwell Bros., 303 U. 8. 177, 195. 
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enacted no regulation prohibiting Arkansas from levying 
a tax—on gasoline in excess of twenty gallons brought 
into the State—in return for the use of its highways. 
Gasoline taxes are widely utilized for building and main- 
taining public roads, and the proceeds of this Arkansas 
tax are pledged to that end. Arkansas can levy a gallon- 
age tax on any gasoline withdrawn from storage within 
the State and placed in the tanks of this carrier’s vehicles 
“notwithstanding that its ultimate function is to generate 
motive power for carrying on interstate commerce.” 
Edelman v. Boeing Air Transport, 289 U. S. 249, 252. 
The present tax aims at carriers who would escape such 
taxation, unless we are to require Arkansas to shape its 
taxes to the circumstances of each carrier. 

The cost entailed by the construction and maintenance 
of modern highways creates for the forty-eight States 
one of their largest financial problems. A major phase 
of this problem is the proper apportionment of the finan- 
cial burden between those who use a State’s highways for 
transportation within its borders and those who do so in 
the course of interstate transportation. Striking a fair 
balance involves incalculable variants and therefore is 
beset with perplexities. The making of these exacting 
adjustments is the business of legislation—that of state 
legislatures and of Congress. This Court has but a 
limited responsibility in that state legislation may here 
be challenged if it discriminates against interstate com- 
merce or is hostile to the congressional grant of authority. 
McGoldrick v. Berwind-White Coal Mining Co., ante, 
p. 33. 

Arkansas’ tax hits the big, heavy busses and trucks 
which, it is well established, entail most serious wear and 
tear upon roads. Had Arkansas expressly declared the 
challenged statute to be a means of working out a fair 
charge upon these heavy vehicles for cost and mainte- 
nance of the roads they travel in the State, the relation- 
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ship between the means employed and these allowable 
ends—however crude and awkward—would have been 
rendered more explicit, but not made more evidently a 
matter of policy and administration, and therefore not 
for judicial determination. Certainly, the State had 
power to impose flat fees or taxes graduated according to 
gasoline used, horsepower, weight and capacity or mile- 
age, and yet those taxes would not measure with exact 
precision the taxpayers’ use of Arkansas highways.’ It 
is not for us to measure the refinements of fiscal duties 
which a State may exact from these heavy motor 
vehicles.® 

This case again illustrates the wisdom of the Founders 
in placing interstate commerce under the protection of 
Congress. The present problem is not limited to Ar- 
kansas, but is of national moment. Maintenance of open 
channels of trade between the States was not only of 
paramount importance when our Constitution was 
framed; it remains today a complex problem calling for 
national vigilance and regulation. 

Our disagreement with the opinions just announced 
does not arise from a belief that federal action is un- 
necessary to bring about appropriate uniformity in regu- 
lations of interstate commerce. Indeed, state legislation 
recently before this Court indicates quite the contrary. 
For instance, we sustained the right of South Carolina— 

* Interstate Busses Corp. v. Blodgett, 276 U. S. 245; Carley & 
Hamilton v. Snook, 281 U.S. 66; Continental Baking Co. v. Woodring, 
286 U. 8. 352; Hicklin v. Coney, 290 U. S. 169; Aero Transit Co. v. 
Georgia Comm'n, 295 U. 8. 285; Morf v. Bingaman, 298 U. S. 407. 

*If the State had the power to levy the tax, absent congressional 
proscription, it likewise had the power to extend the grace of exemp- 
tion to users of its highways of less tank capacity or gasoline load 
than appellee. Cf. Continental Baking Co. v. Woodring, supra, 370-3; 
Sproles v. Binford, 286 U. 8. 374, 396; Aero Transit Co. v. Georgia 
Comm'n, supra, 289, 292-3. 
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in the absence of congressional prohibition—to regulate 
the width and weight of interstate trucks using her high- 
ways, even though the unassailed findings showed that a 
substantial amount of interstate commerce would thereby 
be barred from the State. South Carolina Highway Dept. 
v. Barnwell Bros We did not thereby approve the 
desirability of such state regulations. It is not for us to 
approve or disapprove. We did decide that “courts do 
not sit as legislatures, either state or national. They ean- 
not act as Congress does when, after weighing all the 
conflicting interests, state and national, it determines 
when and how much the state regulatory power shall 
yield to the larger interests of national commerce.” * As 
both the Union and the States are more and more de- 
pendent upon the exercise of their taxing powers for 
carrying on government, it becomes more and more im- 
portant that potential conflicts between state and national 
powers should not be found where Congress has not 
found them, unless conflict is established by demonstrable 
concreteness. See Hammond v. Schappi Bus Line, 275 
U.S. 164. 

Even under the principle enunciated by the majority— 
that Arkansas may not measure her tax by gasoline car- 
ried in appellee’s tanks for use in other States—the 
challenged judgment should not stand. 

Arkansas admittedly has power to tax appellee upon 
gasoline used within her borders, and need not, of course, 
extend to appellee any exemption for a reserve. The 
record discloses that appellee’s busses travel 1188.8 miles 
each day over Arkansas highways. The trial judge found, 
and there is evidence to support the finding, that these 
busses use about one gallon of gasoline for every five 
miles traveled. Thus, appellee uses about 237.76 gallons 


*303 U.S. 177, 190. 
°Id., 190. 
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of gasoline a day in Arkansas, upon which the tax of 6.5 
cents per gallon used would amount to $15.45 a day. 

Appellee’s busses travel four different routes, two from 
Memphis through Arkansas to Missouri, and two from 
Memphis to cities in Arkansas. On the trips to Missouri 
the tax now exacted by Arkansas is greater than would be 
a tax on the gasoline actually used in Arkansas. But on 
the trips from Memphis into Arkansas and back, the tax 
exacted, because of the 20-gallon exemption, is less than 
would be a tax on the gasoline used in Arkansas. 

As appellant points out in his brief, when all the routes 
are taken together, the daily tax which Arkansas would 
collect if appellee carried only enough gasoline to com- 
plete each trip would only amount to $13.00—actually 
$2.45 less than a tax on gasoline consumed in Arkansas. 

This amount—$2.45—equals the present tax on 37 
gallons of gasoline. Appellee’s busses enter Arkansas 13 
times each day. It follows that appellee may carry a 
reserve of almost three gallons on each trip and still pay 
no more than the tax which, as the majority assumes, 
Arkansas could constitutionally impose on the gasoline 
actually consumed on her own roads. There is nothing 
in the record to show that a greater reserve is necessary. 
An interstate carrier has no absolute right to fix the size 
and character of its equipment used in interstate com- 
merce, in total disregard of the necessities of the enter- 
prise and the requirements of States through which the 
carrier operates.° Exactions by such States may well be 
designed to operate upon the quantity of gasoline reserves 
for considerations analogous to those which have called 
into being state regulations of the size, weight and number 
of the vehicles themselves. And a state tax which may 
induce a reduction in the amount of reserve previously 


‘South Carolina Highway Dept. v. Barnwell Bros., 303 U.S. 177. 
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‘arried is no more to be condemned on that sole ground 
alone than is a state law actually prehibiting vehicles 
above a certain size or weight. That this reduction may 
be attributable to a tax rather than to a regulatory meas- 
ure expressly passed in the interests of public safety 
should not be controlling. Particularly is this so when 
the proceeds of the tax are utilized exclusively for high- 
way purposes and the tax itself is directed to gasoline 
used, just as other equipment is used, in the course of 
interstate business and involves no manifestation of hos- 
tility to—or levy upon—gasoline carried as a commodity 
in interstate commerce. It is presumably safe to rely 
on appellee’s self-interest to work out any schedules of 
refueling at its various storage facilities necessitated by 
changes in reserves carried. We cannot believe that ap- 
pellee is able to attack the constitutionality of this tax 
on the ground that as to others it might operate differ- 
ently and serve to burden the use of gasoline in other 
States.’ It is important to bear in mind that we are not 
passing upon a statute as such but upon the incidence of 
this statute in the single concrete situation presented by 
a specific objector on this specific record. The very fact 
that such niceties of calculation have to be indulged in 
as the concurring opinion finds necessary in order to es- 
tablish the mischief of the statute, makes manifest the 
“real doubt” of any showing of unconstitutionality and 
indicates that a burden of calculation and speculation is 
assumed in the exercise of the judicial function which 
should be left to the legislatures of the States and the 
Congress. 

Judicial control of national commerce—unlike legislative 
regulations—must from inherent limitations of the judi- 


* Bourjois, Inc. v. Chapman, 301 U.S. 183, 190; Monamotor Oil Co. 
v. Johnson, 292 U. 3. 86, 96; see opinion of Mr. Justice Brandeis, 
Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 347. 
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cial process treat the subject by the hit-and-miss method 
of deciding single local controversies upon evidence and 
information limited by the narrow rules of litigation. 
Spasmodie and unrelated instances of litigation cannot 
afford an adequate basis for the creation of integrated na- 
tional rules which alone can afford that full protection for 
interstate commerce intended by the Constitution. We 
would, therefore, leave the questions raised by the Ar- 
kansas tax for consideration of Congress in a nation-wide 
survey of the constantly increasing barriers to trade 
among the States. Unconfined by “the narrow scope of 
judicial proceedings” * Congress alone can, in the exercise 
of its plenary constitutional control over interstate com- 
merce, not only consider whether such a tax as now under 
scrutiny is consistent with the best interests of our na- 
tional economy, but can also on the basis of full explora- 
tion of the many aspects of a complicated problem devise 
a national policy fair alike to the States and our Union. 
Diverse and interacting state laws may well have created 
avoidable hardships. See, Comparative Charts of State 
Statutes illustrating Barriers to Trade between States, 
Works Progress Administration, May, 1939; Proceedings, 
The National Conference on Interstate Trade Barriers, 
The Council of State Governments, 1939. But the 
remedy, if any is called for, we think is within the ample 
reach of Congress. 


“See Mr. Chief Justice Taney, dissenting, Pennsylvania v. Wheeling 
& Belmont Bridge Co., 13 How. 518, 592. 
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DEITRICK, RECEIVER, v. GREANEY. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR .THE 
FIRST CIRCUIT. 


No. 246. Argued January 10, 1940—Decided February 12, 1940. 


1. A receiver of a national bank, representing creditors, may compel 
payment of a promissory note knowingly given to the bank by one 
of its directors as a substitute for shares of its own stock illegally 
purchased and retained by the bank, the note having been deliv- 
ered upon the understanding that it was not to be paid and that 
the bank was to retain its interest in the stock. P. 196. 

The purpose of the National Bank Act in prohibiting the pur- 
chase by a bank of its own stock is to prevent impairment of 
its capital resources and consequent injury to creditors in the event 
of insolvency. The provisions requiring periodic examinations and 
reports are designed to insure prompt discovery of violations of 
the Act and prompt remedial action by the Comptroller. These 
purposes would be defeated and the command of the statute nullified 
if a director or officer, or any other by his connivance, could place 
in the bank’s portfolio his obligation good on its face, as a substitute 
for its stock illegally acquired, and if he remained free to set up 
that the obligation was, in effect, fictitious, intended only to aid 
in the accomplishment of the injury at which the statute is aimed. 

2. It is immaterial that the bank’s officers were participants in the 
illegal transaction, and that the receiver has not shown that credi- 
tors were deceived or specifically injured as the result of the illegal 
contract. Rankin v. City National Bank, 208 U. S. 541 and 
Deitrick v. Standard Surety Co., 303 U. 8. 471, distinguished. 
P. 198. 

3. Judicial determination of the legal consequences of acts condemned 
by the National Baak Act involves decision of a federal question. 
P. 200. 

103 F. 2d 83, reversed. 


CrrTIorARI, 308 U. S. 535, to review a judgment which 
reversed in part a judgment recovered in a suit by the 
Receiver to collect an assessment upon shares of an in- 
solvent national bank, and to collect a promissory note 
found among its assets. 
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Mr. George P. Barse, with whom Messrs. Brenton K. 
Fisk, Andrew J. Aldridge, James Louis Robertson, and 
David B. Hexter were on the brief, for petitioner. 


Mr. David Stoneman, with whom Mr. Thomas H. 
Mahoney was on the brief, for respondent. 

The receiver may not recover from the maker of an 
accommodation note given to the bank, at its request, 
and taken by the bank for the purpose of concealing 
its ownership of shares of its own stock previously ac- 
quired by it in-violation of law. Rankin v. City National 
Bank, 208 U. S. 541; Deitrick v. Stendard Surety & 
Casualty Co., 303 U. 8. 471; Yates Center National Bank 
v. Lauber, 240 F. 237; Cutler v. Fry, 240 F. 238; Yates 
Center National Bank v. Schaede, 240 F. 240; Andresen 
v. Kaercher, 38 F. 2d 462. Liability of the maker can not 
be predicated merely on the fact that he was a director 
of the bank. 

Federal law governs the validity and enforcibility of 
the note in suit. Auten v. U. S. National Bank, 174 
U. S. 125; Jennings v. U. S. Fidelity & Guaranty Co., 
294 U.S. 216. 

The decision below is also in accord with the Massa- 
chusetts decisions. Salem Trust Co. v. Deery, 289 Mass. 
431; Great Barrington Savings Bank v. Day, 288 Mass. 
181; Quincy Trust Co. v. Woodbury, 13 N. E. 2d 377. 
Distinguishing Prudential Trust Co. v. Moore, 245 Mass. 
311, and International Trust Co. v. Wattendorf, 256 Mass. 
323. 


Mr. Justice STone delivered the opinion of the 
Court. 


The question to be decided is whether a receiver of a 
national bank may compel payment of a promissory note 
knowingly given to the bank by one of its directors as a 
substitute, among its assets, for shares of its own stock 
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illegally purchased and retained by the bank but with 
the understanding that it was to retain its interest in the 
stock and that the note was not to be paid. 

Petitioner, receiver appointed by the C omptroller of 
the Currency for the Boston-Continental Bank, a national 
banking association, brought suit against respondent, a 
director of the bank, and others, in the District Court for 
Massachusetts to collect an assessment upon shares of 
stock in the insolvent bank and to recover on respond- 
ent’s promissory note, found by the receiver among its 
assets. 

The trial court found that the Boston National Bank, 
predecessor of the insolvent bank. had acquired by pur- 
chase, 190 shares of its pinta capital stock in viola- 
tion of R. 8S. § 5201, 12 U.S.C. § 83, which declares that 

“no association shall . . . be the purchaser or holder of 
any such shares”; * that respondent as a means of con- 
cealing the illegal acquisition of the stock and of enabling 
the bank to retain its ownership of the stock, prevailed 
upon his co-defendant Karnow to execute an accommoda- 
tion note, payable to the bank, the proceeds of which 
were deposited in another bank to the credit of respond- 
ent who then paid them to the Boston National Bank 
for the 190 shares of stock which were then transferred 
to the respondent on the books of the bank. 

Following a renewal of the Karnow note respondent 
transferred the shares to him on the books of the bank 


*“No association shall make any loan or discount on the security of 
the shares of its own capital stock, nor be the purchaser or holder of 
any such shares, unless such security or purchase shall be necessary 
to prevent loss upon a debt previously contracted in good faith; and 
stock so purchased or acquired shall, within six months from the 
time of its purchase, be sold or disposed of at public or private sale; 
or, in default thereof, a receiver may be appointed to close up the 
business of the association, according to section fifty-two hundred and 
thirty-four [12 U. 8. C. § 192].” 
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and upon consolidation of the Boston with the Continen- 
tal National Bank, to form the Boston-Continental Na- 
tional Bank of which petitioner later became receiver, 
new shares of the consolidated bank were issued in ex- 
change for the old. Part of them were sold and the 
proceeds used in reduction of the Karnow note. Re- 
spondent then gave to the bank his own note for the 
balance, in substitution for Karnow’s note, and caused 
the remaining shares to be transferred to the name of 
Mahoney, also a defendant in the suit, without informing 
him of the transfer. 

The court found that the entire transaction was de- 
vised and carried out by respondent for the purpose of 
concealing the bank’s ownership of the stock by ostensibly 
removing the shares of stock from its assets and carrying 
the successive notes in their stead as receivables on the 
books of the bank with a secret agreement that the stock 
should be held for the Boston and later for the Boston- 
Continental Bank without liability on the part of the 
maker of the note. The court found liability of respond- 
ent for the assessment upon the shares held by Mahoney 
for his account, concluded that he was estopped to deny 
liability on the note and decreed accordingly that re- 
spondent alone should pay the stock assessment and the 
amount due on the note, 23 F. Supp. 758. 

The Court of Appeals for the First Circuit reversed so 
much of the decree as allowed recovery on the note. 103 
F. 2d 83. It confirmed the findings of the trial court. 
But it held that the circumstances which they detailed 
did not preclude the defense of want of consideration to 
the demand of the receiver, more than to that of the bank 
itself. 

We granted certiorari, 308 U. S. 535, on petition of 
the receiver because of the public importance of the 
question in the administration of the National Bank Act 


and of the conflict of the decision below with that of the 
215234°—_410——_13 
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Court of Appeals for the Fourth Circuit, in Federal Re- 
serve Bank v. Crothers, 289 F. 777, and that of the Fifth 
Circuit in Bohning v. Caldwell, 10 F. 2d 298. 

The National Bank Act constitutes “by itself a com- 
plete system for the establishment and government of 
National Banks.” Cook County National Bank v. United 
States, 107 U.S. 445, 448. In addition to the sections of the 
Act conferring on national banking associations the au- 
thority to conduct a public banking business the Act 
contains numerous provisions designed for the protection 
of the bank’s depositors and other creditors. It estab- 
lishes minimum requirements for the amount of capital 
with which a bank may begin business, R. 8. § 5138, 12 
U. 8S. C. $51, and makes special provisions for securing 
the payment into the bank of the authorized capital, 
R. S. $$ 5140, 5141, 12 U.S. C. $$ 53, 54. It prohibits the 
purchase by a bank of its own shares of stock and their 
retention when purchased, R. 8. § 5201, 12 U.S. C. § 83. 
Impairment of capital of an association through its with- 
drawal by payment of dividends or otherwise is pro- 
hibited, R. S. § 5204, 12 U. S. C. $56. Any bank whose 
capital has become impaired is required under direction 
of the Comptroller to make up the deficiency by assess- 
ment of its shareholders and in the event of its failure to 
do so a receiver may be appointed to wind up its business, 
R. S. § 5205, 12 U.S. C. § 55. 

To insure performance of these duties and as a safe- 
guard to creditors and the public, violation of the pro- 
visions of the Act by any director or officer of the bank 
or by any person aiding or abetting him, is made a crim- 
inal offense, R. S. $5209, 12 U. S. C. $592, and in the 
event of such a violation, the association may be required 
to forfeit all its rights and privileges, R. S. § 5239, 12 
U.S.C. $93. Further, by R. 8S. $5240, 12 U.S. C. $$ 481, 
484, the Comptroller of the Currency is required to ap- 











DEITRICK v. GREANEY. 195 


190 Opinion of the Court. 


point examiners who shall examine the affairs of every 
bank at least twice in each calendar year with power to 
administer oaths and examine officers and agents of the 
bank under oath and who “shall make a full and detailed 
report” of the bank to him. By R. S. § 5211, 12 U.S. C. 
$ 161, every association is required to make to the Comp- 
troller of the Currency not less than three reports each 
year exhibiting in detail and under appropriate heads the 
resources and liabilities of the association, and the Comp- 
troller is given power to call for special reports whenever, 
in his judgment, the same are necessary in order to obtain 
a full and complete knowledge of the condition of the 
reporting bank. 

The obvious purpose of prohibiting the purchase by a 
bank of its own stock is to prevent the impairment of its 
capital resources and the consequent injury to its creditors 
in the event of insolvency. The provisions of the Act 
requiring periodic examinations and reports and the 
powers of the Comptroller are designed to insure prompt 
discovery of violations of the Act and in that event 
prompt remedial action by the Comptroller. These pur- 
poses would be defeated and the command of the statute 
nullified if a director or officer or any other by his con- 
nivance could place in the bank’s portfolio his obligation 
good on its face, as a substitute for its stock illegally ac- 
quired, and if he remained free to set up that the obliga- 
tion was, in effect, fictitious, intended only to aid in the 
accomplishment of the injury at which the statute is 
aimed. 

Here, respondent, with full knowledge of the unlawful 
purpose to conceal the presence of the stock among the 
bank’s assets, gave in exchange for it, first another’s note 
and then his own, knowing that it was to be availed of 
as an apparently valid and lawful asset so as to forestall 
the remedies available under the statute for the unlawful 
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purchase. The notes were thus carried as receivables 
on the books of the bank for a period of more than two 
years, respondent’s own note or renewals of it being lodged 
with the bank from May 4, 1931 until the bank closed 
its doors in December, 1931. 

If the matter were of importance we could not assume, 
in the absence of proof, that the bank examiners did not 
perform their statutory duty or that respondent’s note 
was not as it was intended to be the effective means of 
concealing the impairment of the bank’s capital structure 
and preventing resort to the remedies for it which the 
statute affords. But it is enough for present purposes 
that the respondent, after placing his note among the 
bank’s receivables in substitution for the shares of stock, 
as the means of avoiding the consequences of violation 
of the statute, may not now take the benefit of the secret 
and illegal agreement that his note except for purposes of 
deceiving the bank examiners was to be regarded as a 
nullity. If respondent were free to set up the unlawful 
agreement as a defense and thus cast the loss from the 
unlawful stock purchase on the creditors of the bank in 
receivership, he would be enabled to defeat the purpose 
of the statute by taking advantage of an agreement which 
it condemns as unlawful. That, we think, the law does 
not allow. 

It is a principle of the widest application that equity 
will not permit one to rely on his own wrongful act, as 
against those affected by it but who have not participated 
in it, to support his own asserted legal title or to defeat 
a remedy which except for his misconduct would not be 
available. See United States v. Dunn, 268 U. S. 121, 
133; Independent Coal & Coke Co. v. United States, 274 
U.S. 640, 648. Applied in cases like the present, the rule 
that the illegal agreement may not be set up to defeat 
the obligation of the note is sometimes denominated an 
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equitable estoppel.? Lyons v. Westwater, 181 F. 681; 
193 F. 817; Federal Reserve Bank vy. Crothers, 289 F. 
777; Bohning v. Caldwell, 10 F. 2d 298; cert. den., 271 U. 
S. 663; Utley v. Clarke, 16 F. Supp. 435; Iglehart v. Todd, 
203 Ind. 427; 178 N. E. 685; Denny v. Fishter, 238 Ky. 
127; 36S. W. 2d 864; Prudential Trust Co. v. Moore, 245 
Mass. 311; 139 N. E. 645; Longley v. Coons, 244 App. 
Div. 391; 280 N. Y. 8S. 17; aff'd 268 N. Y. 712; 198 N. E. 
571; Bay Parkway Nat. Bank v. Shalom, 270 N. Y. 172; 
200 N. E. 685; see First National Bank v. Smith, 132 Pa. 
Super. 73; 200 A. 215. 

In a strict and technical sense an estoppel arises only 
when a misrepresentation has prejudiced another who 
has relied upon it. For that reason courts have some- 
times held that one in the position of respondent is not 
estopped to set up the agreement against the bank or 
the receiver either because it did not appear that the bank 
was deceived by the concealment and misrepresentation 
or because injury to creditors was not shown to have re- 
sulted from them, ef. Peterson v. Tillinghast, 192 F. 287; 
Cutler v. Fry, 240 F. 238; First State Bank v. 
Morton, 146 Ky. 287, 293; 142 S. W. 694; Quincy 
Trust Co. v. Woodbury, 1938 Mass. Adv. Sh. 475; 
13 N. E. 2d 377; Agricultural Credit Corp. v. 
Scandia American Bank, 184 Minn. 68; 237 N. W. 823. 


*In a number of cases it has been held that the indirect benefit of 
the transaction to the obligor as a creditor or shareholder of the bank 
is sufficient consideration to support recovery. See New v. Page, 144 
Md. 606; 125 A. 403; Hurd v. Kelley, 78 N. Y. 588; State ex rel. 
Lattanner v. Hills, 94 Ohio St. 171; 113 N. E. 1045; First National 
Bank v. Bozley, 129 Okla. 159; 264 P. 184; Arthur v. Brown, 91S. C. 
316; 74 S. E. 652. But whether the liability is sustained on this 
ground or that of estoppel it is apparent that the statutory policy of 
protection to creditors underlies both. See Brannan, Negotiable 
Instruments Law (6th ed.) 459. 
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But stated more precisely, the doctrine with which we 
are now concerned is not strictly that of estoppel as thus 
defined. It is a principle which derives its force from the 
circumstances that respondent’s act, apart from its possi- 
ble injurious consequences to creditors, is itself a viola- 
tion of the statute; and that the statute, read in the light 
of its purposes and policy, precludes resort to the very 
acts which it condemns, as the means of thwarting those 
purposes by visiting on the receiver and creditors whom 
he represents the burden of the bank’s unlawful pur- 
chase. Pauly v. O’Brien, 69 F. 460; Niblack v. Farley, 
286 Ill. 536; 122 N. E. 160; Jglehart v. Todd, supra, 442; 
178 N. E. 685; Cedar State Bank v. Olson, 116 Kan. 320, 
323; 226 P. 995; Denny v. Fishter, supra; Parker v. 
Parker, 287 Mich. 49; 282 N. W. 897; German-American 
Finance Corp. v. Merchants’ & Mfrs. State Bank, 177 
Minn. 529; 225 N. W. 891; Vallely v. Devaney, 49 N. D. 
1107 ;194 N. W. 903; Bay Parkway Nat. Bank v. Shalom, 
supra; Mount Vernon Trust Co. v. Bergoff, 272 N. Y. 
192, 196; 5 N. E. 2d 196; Putnam v. Chase, 106 Ore. 440; 
212 P. 365. See Schmid v. Haines, 115 N. J. L. 271; 178 
A. 801. Williston on Contracts (Rev. ed.) $ 1632; Zoll- 
man, Banks and Banking, § 4783. 

Since it is by virtue of the statute that respondent’s 
agreement is unlawful and that the benefit of it as a de- 
fense to the note is denied; and as the purpose of the 
statute is to protect creditors of the bank from the hazard 
of violations of the Act like the present, it is immaterial 
that the bank’s officers were participants in the illegal 
transaction, Texas & Pacific Ry. Co. v. Pottorff, 291 U.S. 
245; City of Marion v. Sneeden, 291 U.S. 262; Awotin v. 
Atlas Exchange National Bank, 295 U. S. 209, or that 
the receiver has not shown that the creditors have been 
deceived or specifically injured as the result of the illegal 
contract. Cf. Mount Vernon Trust Co. v. Bergoff, supra, 
196. It is the evil tendency of the prohibited acts at 
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which the statute is aimed, and its aid, in condemnation 
of them, and in preventing the consequences which the 
Act was designed to prevent, may be invoked by the re- 
ceiver representing the creditors for whose benefit the 
statute was enacted. 

Rankin vy. City National Bank, 208 U. 8S. 541 and 
Deitrick v. Standard Surety Co., 303 U. S. 471, on which 
respondent relies, do not call for any different conclusion. 
Because of certain statements obiter in the opinion 
in the Rankin case, it has been taken as controlling 
in a number of cases resembling the present, by 
the Court of Appeals for the Eighth Circuit,’ and in one 
case in the Sixth Circuit.‘ In cases already cited, Courts 
of Appeals in other circuits have reached a different con- 
clusion. It was to resolve this conflict that we granted 
certiorari. The Rankin case was tried below and decided 
here upon the concession of counsel that the transaction 
involved was not illegal, 208 U. 8S. 547. Here it is the 
reach of the statute making respondent’s acts illegal and 
affording protection from them to the creditors which 
governs our decision. 

In the Deitrick case, suit was brought against a surety 
company, on its surety bonds, by a bank’s receiver not 
alleged to represent any innocent creditors who were in- 
jured because of their reliance on the bond. The com- 
pany’s agent, as alleged and as found by the two courts 
below, had, to the knowledge of the bank’s president, exe- 
cuted and delivered the bonds to the bank without con- 
sideration and without the company’s knowledge or 
authority, all in collusion with the bank’s officers in a 
fraudulent conspiracy to deceive the bank examiner. The 


* Yates Center National Bank v. Schaede, 240 F. 240, 241; Hook- 
way v. First National Bank, 36 F.2d 166; Andresen v. Kaercher, 38 
F. 2d 462. Cf. Cutler v. Fry, 240 F. 238; Keyes vy. First National 
Bank of Aberdeen, 20 ¥. 2d 678. 
‘Peterson v. Tillinghast, 192 F. 287. 
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company insisted that as it was the innocent victim of 
its agent’s unauthorized acts in carrying out the con- 
spiracy it could not be charged with responsibility for 
them on the theory of estoppel or of its own participation 
in the illegal transaction. Because of this state of the 
pleadings and of the record, the court found itself unable 
to hold that the National Bank Act imposed liability on 
the surety company. The decision of this Court was 
rested specifically, as was that of the Circuit Court of 
Appeals below, on the ground that the pleadings had 
limited the receiver’s demand to the right of the bank to 
recover upon the bond procured by the fraud of its 
officers. This was shown, the Court declared, by the 
failure of the pleadings to allege any wrongful act for 
which the company was chargeable or which was injurious 
to creditors. It said, page 480, that the receiver “makes 
no suggestion of a purpose attributable to the company 
to mislead creditors or others, makes no allegations of 
damage except that sustained by the bank. He sets up 
no facts which could render unconscionable a denial of 
liability upon the bond because of the agent’s fraud 
ebviously induced by the president of the bank.” We 
did not decide that in an action against one who, like re- 
spondent, is alleged and proved to be a participant in 
the illegal transaction, he can be heard to set up the de- 
fense of his illegal action to defeat the statutory policy 
aimed at the protection of creditors. 

A point much discussed in brief and argument, upon 
the assumption that local law will guide our decision, 
see Erie R. Co. v. Tompkins, 304 U. 8. 64, is whether, by 
Massachusetts law respondent is precluded from setting 
up the illegality of the transaction as a defense to his 
note. But it is the federal statute which condemns as 
unlawful respondent’s acts. The extent and nature of the 
legal consequences of this condemnation, though left by 
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the statute to judicial determination, are nevertheless to 
be derived from it and the federal policy which it has 
adopted, see, Board of County Commissioners of Jackson 
County v. United States, 308 U. 8. 343, and cases cited. 
We have recently held that the judicial determination of 
the legal consequences which flow from acts condemned 
as unlawful by the National Bank Act involves decision 
of a federal, not a state question. Awotin v. Atlas Ex- 
change National Bank, supra. 

Reversed. 


Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 


Mr. Justice RosBerts, dissenting: 


I think the judgment should be affirmed on the author- 
ity of Deitrick v. Standard Surety & Casualty Co., 303 
U. S. 471, decided March 28, 1938. That case followed 
and reaffirmed the principle announced in Rankin v. City 
National Bank, 208 U.S. 541, that where the receiver of 
a national bank sues to recover on a chose in action which 
was an asset of the bank, his rights rise no higher than 
those of the bank, even though the obligation was given 
to deceive creditors or the bank examiner. The doctrine 
of the Rankin case has been applied in suits by receivers 
of national banks for more than thirty years.’ 

Deitrick v. Standard Surety & Casualty Company is on 
all fours with the present case. There the very argu- 


* Peterson v. Tillinghast, 192 F. 287, 289; Skud v. Tillinghast, 195 
F. 1, 5; Cutler v. Fry, 240 F. 238; Yates Center National Bank v. 
Schaede, 240 F. 240; Keyes v. First National Bank, 20 F. 2d 678, 686; 
Hookway v. First National Bank, 36 F. 2d 166, 170; Kaercher v. 
Citizens’ National Bank, 57 F. 2d 58; Varden v. First Christian 
Church, 13 F. Supp. 159, 161; Drake v. Moore, 14 F. Supp. 89, 90; 
Seaborn v. Reno National Bank, 20 F. Supp. 835, 838; Federal 
Deposit Ins. Corp. v. Pendleton, 29 F. Supp. 779, 781, 
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ments and authorities now relied upon and cited on 
behalf of this petitioner were pressed without avail. 

In the earlier case the same receiver brought actions 
at law to recover on surety bonds as assets of the bank. 
The facts were that the bank held worthless notes, known 
to its president to be such. To give a false appearance 
of worth to these assets he conspired with the agent of a 
surety company to procure surety bonds guaranteeing 
payment of the notes, to be used as “window dressing” 
and to be shown to the bank examiners if they should ask 
to see the collateral for the notes. The bank was after- 
wards examined and, as a result of the examiners’ report, 
additional capital was subscribed. We may assume they 
saw the bonds. The bank remained open for a period 
and deposits continued to be made. Later the Comp- 
troller determined the bank was insolvent and a receiver 
was appointed. 

In his declaration in each action the receiver alleged his 
appointment, recited the execution and delivery of the 
surety bond to the bank and attached a copy of it. He 
alleged that the note or notes in question in each case 
was or were in default and that the surety was liable 
according to the terms of its bond. The surety company 
answered in each case setting up that no consideration 
was paid for the giving of the bond and that it was 
agreed and understood that no liability was to ensue 
from the execution and delivery.* 

The District Court entered judgment for the surety 
company and the Circuit Court of Appeals affirmed.* 
That court, after stating that the knowledge of the presi- 
dent was the knowledge of the bank, held that the receiver 


* The surety company also filed bills seeking cancellation of each of 
the bonds and, in his answers, the receiver reiterated his averment 
that the surety company owed him the amounts stipulated in the 
bonds, and asked judgment for such amounts. 

*90 F. 2d 862. 
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was not an agent of the bank’s creditors; that he stood 
in no better position than the bank; that all defenses 
open to the surety company as against the bank were 
open as against the receiver; that the suit was merely one 
to recover assets of the bank and that the declarations 
stated no cause of action other than that arising from the 
contract of suretyship. The court called attention to 
the fact that the pleadings contained no allegation that 
the receiver based his action on any alleged deception of, 
or injury to, creditors of the bank and no allegation that 
the receiver was suing on behalf of creditors, and held 
that, upon the pleadings, it was not open to the receiver 
to urge that he represented creditors. It refused to de- 
cide whether, on different pleadings, the receiver could 
recover if he alleged and proved injury resulting to 
creditors from the transaction. 

This court affirmed the judgment on the grounds stated 
by the court below, citing and relying on Rankin v. 
City National Bank, supra. 

The surety also pleaded that its agent had exceeded 
his authority in issuing the bonds, as the bank’s president 
knew. The Circuit Court of Appeals did not pass upon 
this defense, since it held the receiver could not recover 
even if the surety company had authorized the giving of 
the bonds. In the opinion of this court, the surety’s 
contention that it was not bound by its agent’s unauthor- 
ized act was mentioned but was not considered or dis- 
cussed as a ground of decision. The sole basis of the 
decision is stated as follows: 

“An examination of the pleadings makes it quite clear 
that the Receiver undertook to set up rights acquired by 
the insolvent bank through duly executed contracts be- 
tween it and the Surety Company. He makes no sug- 
gestion of a purpose attributable to the company to mis- 
lead creditors or others; makes no allegations of damage 
except that sustained by the bank. He sets up no facts 
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which would render unconscionable a denial of liability 
upon the bond because of the agent’s fraud obviously 
induced by the president of the bank. In this state of the 
pleadings the Receiver may not have judgment; he can- 
not rely on something not complained of, nor can he have 
damages because of supposed deceptions which the plead- 
ings fail to suggest.” 

After so stating the court refers to the Rankin case and 
says: “We adhere to the doctrine there approved and 
regard it as decisive of the present cause.” 

Turning to the instant case, the facts are these: The 
bank had acquired shares of its own stock illegally. Such 
shares, so held, were inadmissible assets. The bank’s 
president, knowing that such acquisition of its own stock 
was an illegal dissipation of its capital, worked out an 
ostensible sale of the stock for a note which it was under- 
stood was to be placed amongst the assets of the bank for 
the purpose of deceiving the examiners. The note was 
without consideration and the understanding was that it 
would not be collected. It was, of course, unenforceable 
by the bank. Subsequently deposits were made in the 
bank. It does not appear that the examiners saw the 
note. After the Comptroller had found the bank insolv- 
ent and appointed a receiver, that officer filed a bill against 
the maker of the note, first, to collect an assessment from 
him as owner of the stock and, second, to recover the 
face amount of the note, with interest. In this bill he 
alleged his appointment as receiver, the acquisition of the 
stock by the bank, and the placing of it in straw names, 
the giving of the note for the purchase price of the stock; 
and claimed “the unpaid principal amount of said 
note .. . together with interest thereon, is due the 
plaintiff .. .” His prayers were for a decree for the 


amount of the assessment and for the principal amount, 
with interest, of the note. 

The answer outlined the true transaction, asserted that 
the defendant’s note was an accommodation note, that no 
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consideration passed for it, and there could, therefore, be 
no recovery upon it. 

The District Court entered a decree for the amount of 
the assessment and for the principal of the note with 
interest. The Circuit Court affirmed as to the assessment 
but reversed the judgment upon the note. 

Here, as in the earlier case, there was no allegation that 
any creditors were deceived; none of any loss to the cred- 
itors resulting from the giving of the note; none that the 
receiver sued on behalf of creditors, and no cause of action 
asserted save one to recover upon the note as an asset of 
the bank. Here, as in the earlier case, the receiver has 
urged upon this court that he does represent creditors; 
that the public policy evidenced by the National Bank 
Act disables the defendant, in view of the intended de- 
ception, from asserting the lack of consideration for the 
note. Here, in contrast to the earlier case, the court ac- 
cepts the view which was there rejected because not 
within the issues tendered. 

In Deitrick v. Standard Surety & Casualty Co., supra, 
the receiver urged upon this court the very contentions 
which he again advanced in the instant case; cited in sup- 
port of those contentions numerous authorities which he 
now cites, which are relied upon in the opinion now an- 
nounced; sought to have this court adopt the proposition, 
now affirmed by the opinion in the present case, that the 
defendant was liable on the surety bond because of the 
public policy evidenced in the National Bank Act which, 
broadly speaking, estopped the surety to set up, as against 
the receiver, appointed pursuant to the national banking 
law, a wrong against that law in which it had partici- 
pated.* His contentions were held to be unavailing in 
view of the cause of action he had pleaded. 


‘Out of sixty-eight pages of argument in petitioner’s brief thirty- 
nine were devoted to this contention; and every proposition now 
relied upon to sustain the conclusion of the court was advanced in 
that brief. 
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In view of what has been said, it is apparent that, 


under the guise of distinguishing the earlier case, the 
court in fact overrules it. 


Mr. Justice McReEyYNo.ps joins in this opinion. 





NATIONAL LABOR RELATIONS BOARD uv. 
WATERMAN STEAMSHIP CORP. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 


FIFTH CIRCUIT. 


No. 193. Argued January 3, 1940—Decided February 12, 1940. 


1. 


to 


Certiorari granted to determine whether there was substantial 
evidence to sustain an order of the National Labor Relations 
Board which the court below declined to enforce as based on mere 
suspicion. Pp. 207-209. 


2. The requirement of the Act that “The findings of the Board, as 


to the facts, if supported by evidence, shall . . . be conclusive,” 
must be scrupulously obeyed by the courts. P. 208. 


. An employer-employee relationship within the scope of the National 


Labor Relations Act may subsist through mutual understanding 
between the owner of a vessel and members of its crew after its 
return from a foreign voyage and after the crew, appearing with 
the master before a shipping commissioner, have been paid off and 
“discharged” and have executed with the master a mutual release 
of “all claims for wages in respect of past voyage or engagement,” 
as provided by 46 U.S. C. §§ 564, 641, 644. P. 211. 


. A contract between an employer and a labor union for preferential 


treatment of the latter in filling vacancies held not to require the 
former to discharge employees because of their having joined 
another union. P. 213. 


. In forbidding an employer to terminate an employee's tenure of 


employment or any term or condition of employment because of 
union activity or affiliation, § 8 (1) (3) of the Labor Act embraces 
all elements of the employment relationship which in fact custo- 
marily attend employment and with respect to which an employer’s 
discrimination may as readily be the means of interfering with 
employees’ right of self-organization as if these elements were precise 
terms of a written contract of employment. P. 218. 











LABOR BOARD v. WATERMAN §&. 5S. CO. 207 
206 Opinion of the Court. 


6. For the purpose of the Act, it is immaterial that employment is 
at will and terminable at any time by either party. P. 219. 

7. There was substantial evidence to support the findings of the 
Board: 

(1) That, by custom recognized by the respondent ship company, 
crews of ships returned from abroad, notwithstanding expiration of 
their shipping articles, have, unless discharged for cause, a continu- 
ing tenure or relationship with their employer entitling them to 
re-sign for future voyages. P. 213. 

(2) That the employment or “tenure” of crews and of two licensed 
officers was terminated because of their affiliations with a union 
other than that with which the employer had made a preferential 
contract. P. 220. 

(3) That pending an election directed by the Board to permit 
the ships’ crews to select their bargaining agencies, the employer 
had interfered with its employees’ free right to select a union of 
their own choosing under § 7 of the Act by refusing to grant ships’ 
passes to representatives of the rival union, while at the same 
time issuing passes to representatives of the union having the 
preferential contract. P. 224. 

103 F. 2d 157, reversed. 


CERTIORARI, 308 U. S. 534, to review a decision declin- 
ing to enforce an order of the National Labor Relations 
Board and setting it aside. 


Mr. Robert B. Watts, with whem Solicitor General 
Jackson and Messrs. Thomas Harris, Wilber Stammler, 
Charles Fahy, Laurence A. Knapp, and Mortimer B. 
Wolf were on the brief, for petitioner. 


Messrs. Gessner T. McCorvey and C. A. L. Johnstone, 
Jr. for respondent. 


Mr. Justice Buack delivered the opinion of the 
Court. 


The court below, upon petition of respondent to set 
aside an order of the Labor Board, decided that the 
Board’s order was not supported by substantial evidence. 
said the order was based on mere suspicion, and declined 
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to enforce it. Whether the court properly reached that 
conclusion is the single question here. 

We do not ordinarily grant certiorari to review judg- 
ments based solely on questions of fact. In its petition, 
however, the Board earnestly contended that the record 
before the Court of Appeals had presented “clear and 
overwhelming proof” that the Waterman Steamship 
Company had been guilty of a most flagrant mass dis- 
crimination against its employees in violation of the Na- 
tional Labor Relations Act, and that the court had un- 
warrantedly interfered with the exclusive jurisdiction 
granted the Board by Congress. The Board’s petition 
also charged that the present was one of a series of de- 
cisions in which the court below had failed “to give effect 
to the provision of the Act that the findings of the Board 
as to facts, if supported by evidence, shall be con- 
clusive.” * 

In that Act, Congress provided, “The findings of the 
Board as to the facts, if supported by evidence, shall be 
conclusive.” * It is of paramount importance that courts 
not encroach upon this exclusive power of the Board if 
effect is to be given the intention of Congress to apply an 
orderly, informed and specialized procedure to the com- 
plex administrative problems arising in the solution of 
industrial disputes. As it did in setting up other ad- 
ministrative bodies, Congress has left questions of law 
which arise before the Board—but not more—ultimately 
to the traditional review of the judiciary. Not by acci- 
dent, but in line with a general policy, Congress has 


* The Board specifically referred to National Labor Relations Board 
v. Bell Oil & Gas Co., 98 F. 2d 406, rehearing denied 98 F. 2d 870 
(also, 91 F. 2d 509; 98 F. 2d 405; 99 F. 2d 56); Peninsular & Occi- 
dental S. S. Co. v. National Labor Relations Board, 98 F. 2d 411, 
certiorari denied, 305 U. 8. 653; Globe Cotton Mills v. National Labor 
Relations Board, 103 F. 2d 91. 

* 49 Stat. 449, § 10 (e). 
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deemed it wise to entrust the finding of facts to these 
specialized agencies. It is essential that courts regard 
this division of responsibility which Congress as a matter 
of policy has embodied in the very statute from which the 
Court of Appeals derived its jurisdiction to act. And 
therefore charges by public agencies constitutionally 
created—such as the Board—that their duly conferred 
jurisdiction has been invaded so that their statutory 
duties cannot be effectively fulfilled, raise questions 
of high importance. For this reason we granted 
certiorari.® 

Respondent, Waterman Steamship Company, of Mo- 
bile, Alabama, is engaged in maritime transportation be- 
tween this country, Europe, and the West Indies. Upon 
complaint made by the National Maritime Union, a labor 
organization affiliated with the Committee for Industrial 
Organization, the Board held hearings and found that 
respondent had, at Mobile, laid up the ships “Bienville” 
(27 days) and “Fairland” (7 days) for dry-docking and 
repairs, and had, in violation of the National Labor Re- 
lations Act: 

(a) discharged and refused to reinstate, because of 
membership in the N. M. U., the entire unlicensed crew 
and the chief steward, Edmund J. Pelletier, of the Steam- 
ship “Bienville,” and all but three of the crew of the 
Steamship “Fairland”; 

(b) discharged and refused to reinstate C. J. O’Con- 
nor, second assistant engineer of the “Azalea City” be- 
cause of his activities in representing aggrieved members 
of the Marine Engineers Beneficial Association, a labor 
organization of licensed ship personnel affiliated with the 
C. I. O.; 

(c) and, pending an election directed by the Board to 
permit the ships’ crews to select their bargaining agencies, 


*308 U.S. 534. Cf. Federal Communications Commission v. Potts- 
ville Broadcasting Co., ante, p. 134. 
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had interfered with its employees’ free right to select a 
union of their own choosing under § 7 of the Act by re- 
fusing to grant ships’ passes to representatives of the 
C. I. O. affiliate, while at the same time issuing passes to 
representatives of the International Seamen’s Union 
affiliated with the American Federation of Labor.* 

The Board’s order in question was based on the fore- 
going findings. 

A clear understanding of the issues presented by the 
mass discharge of the crews of the “Bienville’” and the 
“Fairland” necessitates initial reference to the federal 
laws governing engagement of seamen for foreign voy- 
ages. There is provision, 46 U. 8. C. 564, that a master 
of any vessel bound from the United States to foreign 
ports (with exceptions not pertinent) “shall, before he 
proceeds on such voyage, make an agreement, in writing 
or in print, with every seaman whom he carries to sea 
as one of the crew ...” This written agreement, com- 
monly referred to in maritime circles as articles, must 
specify the nature and duration of the intended voyage 
or engagement; the port or country at which the voyage 
will terminate; the number and description of the crew 
and their employments; the time each seaman must be 
on board to begin work and the capacity in which he is 
to serve; wages; provisions to be furnished each seaman; 
regulations to which the seaman will be subjected on 
board such as fines, short allowance of provisions or other 


‘In outline, the Board ordered the Waterman Company to cease 
and desist from issuing ships’ passes to the A. F. of L. on a favored 
basis as compared to the C. I. O.; from discouraging membership in 
C. I. O. affiliates by discriminating against its members; and from 
interfering with its employees’ rights of self-organization and free 
collective bargaining. It affirmatively ordered the Company to grant 
equal passes to the C. I. O. and the A. F. of L., if granted to either; 
to make whole and offer full reinstatement to those employees found 
to have suffered discrimination; and to post appropriate notices on 
the Waterman vessels. 
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lawful punishments for misconduct; and stipulations of 
any advance and allotment of the seaman’s wages. And 
the provisions of 46 U. S. C. 567-8 impose penalties for 
carrying seamen in ships’ crews on foreign voyages with- 
out entering into the required articles. All seamen “dis- 
charged in the United States from merchant vessels en- 
gaged in voyages . . . to any foreign port . . . shall be 
discharged and receive their wages in the presence of a 
duly authorized shipping commissioner...” Id. 641. 
The master and each seaman shall “in the presence of the 
shipping commissioner, . . . sign a mutual release of all 
claims for wages in respect of the past voyage or engage- 
ment” ; the release must be recorded in a book which shall 
be kept by the commissioner, and such release “shall 
operate as a mutual discharge and settlement of all de- 
mands for wages between the parties . . ., on account of 
wages, in respect of the past voyage or engagement.” Id., 
644. (Italics supplied.) 

Respondent, the Waterman Company, has taken the 
position that when the crews of the “Bienville” and 
“Fairland” received their wages and signed off statutory 
articles in Mobile, all tenure of employment and em- 
ployment relationship of these men were at an end. 
From this premise, the Company insists that vacancies 
were created as the men signed off and, under an out- 
standing contract with the I. S. U., preference in filling 
these vacancies had to be given to members of the I. S. U. 
unless contractual obligations were to be violated.’ How- 


*In part, that contract reads: “Section 1. It is understood and 
agreed that as vacancies occur, members of the International Seamen’s 
Union of America, who are citizens of the United States, shall be 
given preference of employment, if they can satisfactorily qualify to 
fill the respective positions; provided, however, that this Section shall 
not be construed to require the discharge of any employee who may 
not desire to join the Union, or to apply to prompt reshipment, or 
absence due to illness or accident.” Only the discharge of Pelletier 
is claimed by the Company to have been due to incompetency. The 
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ever, the Board contends that the signing off of articles 
when the ship’s voyage ended at Mobile served only to 
end employment “in respect of the past voyage or en- 
gagement” and, therefore, it proceeded to examine the 
evidence to determine whether there was, after comple- 
tion of the voyages in question of the “Bienville” and 
“Fairland,” a continuing relationship, tenure, term or 
condition of employment between the Company and its 
men. The Act provides ° that 

“Tt shall be an unfair labor practice for an employer— 
To interfere with ... [the employees’ right of self- 
organization]. 

“By discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to 
encourage or discourage membership in any labor organi- 
zation: .. .” 

The protection to seamen embodied in the federal 
statutes which have been referred to has existed in some 
form since the earliest days of the Nation.’ This statu- 
tory plan was never intended to forbid the parties from 
mutually undertaking to assure a crew the right to con- 
tinue as employees and to re-sign if it desires after sign- 
ing off articles at a voyage’s end. The design was to 
protect seamen from being carried to sea against their 
will; to prevent mistreatment as to wages and to assure 
against harsh application of the iron law of the sea dur- 
ing voyages.* The Board, therefore, properly heard evi- 


Court below held that O’Connor had taken a vacation and was not 
discharged, and was thus entitled to vacation pay and reinstatement; 
the Board had ordered that O'Connor be made whole “for any loss 
of pay” suffered as a result of the Company’s acts which the Board 
found had been discriminatory. 

* 49 Stat. 449, 452, §$ 7, 8. 

*See 1 Stat. 131. 

*See Lent Traffic Co. v. Gould, 2 F. 2d 554, 556; United States v. 
Westwood, 266 F. 696, 697; The Occidental (D.C.), 101 F. 997. As 
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dence as to whether the crews of the “Bienville” and 
“Fairland” had, unless discharged for cause, a continuing 
tenure or relationship entitling them to re-sign when the 
temporary lay-ups of their ships ended. If, as the Board 
found, there were such continuing tenure and customary 
term or condition of employment, of course no vacancies 
occurred when the men of the “Bienville” and the “Fair- 
land” signed off articles in Mobile. And respondent’s 
contract with the I.S. U., which only provided preferen- 
tial treatment of the I.S.U. (A. F. of L.) in filling va- 
eancies, did not require the Company to discharge the 
N. M. U. (C.I. 0.) men from these ships. 

If, therefore, there was substantial support in the evi- 
dence for the findings that these crews had a continuing 
right to and customary tenure, term or condition of em- 
ployment within the purview of the Act even though 
their ships were temporarily laid up, and that this rela- 
tionship was terminated by the Company because of the 
crews’ C. I. O. affiliation, the court below was required to 
enforce the Board’s order. 

Evidence as to the continuing tenure, and conditions 
and relation of employment. On the basis of nine to ten 
years at sea, one witness testified that a ship’s crew is 
customarily kept on when she goes into dry dock and is 
laid up for temporary repairs; and that both the Water- 
man Company and the unions had observed that custom. 
Another, with a background of ten years experience at 
sea, in visiting some fifty ships in dry dock at Mobile dur- 
ing the preceding few months had learned of forty-nine 
which had not laid off their entire crews but had kept a 
substantial number of their crews working aboard ships; 
the fiftieth had laid off its entire crew after going into dry 
dock, but “the company kept the jobs open.” He knew 


to the history of this legislation, see United States v. The Brig Grace 
Lathrop, 95 U.S. 527. 
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of one vessel that had remained “in dry dock for a period 
of forty-five days and maintained its crew during that 
period,” several which had done so recently for thirty-day 
periods, and many for periods “from five to ten days, 
fifteen days.” He had himself been a member of a crew 
maintained in its entirety while his ship was in dry dock 
for twenty-two days. 

An oiler and deck engineer, with eight years in the ser- 
vice, had been on a Waterman ship which, as recently as 
1936, spent six days in repairs, keeping its crew on; and 
had “known them to stay on fifteen or twenty days and 
continue working that long.” Asked what obligation an 
employer owes a sailor after the latter returns from a 
foreign voyage, completes his contract under the ship’s 
articles, is paid off and discharged before a Shipping 
Commissioner, he answered “If my services are satisfac- 
tory and my work efficient, I have the right to stay on 
that ship, if I have not done anything to be discharged 
for. Why shouldn’t I make another trip? ... Q. Isit 
true to state that a seaman’s job is still existent, although 
he may not be drawing pay while the boat is tied up for 
repairs? <A. Yes, sir. Q. There is no vacancy in his job? 
A. No; there is no vacancy.” 

The chief steward of the “Bienville,” employed by 
Waterman since 1934 and a seaman since 1918, testified 
that crews of ships in dry dock—tied up for repairs for a 
few days—“have to do their work and get paid for it by 
the Waterman Steamship Corporation” and unless they 
quit or are fired “for cause” there is no vacancy. The 
giving of a discharge according to the ship’s articles, he 
understood “to be a termination of the voyage, but not 
a termination of the employment.” 

Although at sea but three years, a fireman and oiler 
testified that he had been re-signed, upon the termination 
of articles, after each of fourteen trips on a single ship, 
from Southern ports including Mobile, had been kept as 
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a member of a crew on a ship in for repairs nine days 
and had “known of one ship that was laid up [for lack 
of cargo] for five weeks and the crew went back.” 

A marine fireman, oiler and watertender, at sea since 
1922, had been on a Waterman ship in for repairs ten or 
twelve days, the crew of which was retained only in part, 
but those laid off “were notified when the ship went into 
commission they can go out again.” He “was on one 
[ship] that stayed two months in dry dock . . . just part 
of the crew . . . [were kept on, but] the whole crew was 
there for their jobs when she was commissioned again.” 
He had never heard of a mass discharge of an entire 
crew such as occurred on the “Bienville” and “Fairland.” 
In part, the testimony of this former I. 8. U. member 
was: “Q. Do the unions consider that there is no vacancy 
until a man resigns? A. Yes; they do not figure it is any 
vacancy until they call the [Union] Hall for another 
man.” 

A seaman in the employ of the Waterman Company 
intermittently since 1924, had been on a Waterman boat 
which kept its whole crew during six or seven days in dry 
dock. It had been his experience that a crew was kept on 
ships in dry dock or being repaired, unless a ship was to 
be laid up indefinitely, i. e., for two or three months, in 
which event only a skeleton crew would be maintained. 
But, he added, the Waterman Company itself follows the 
custom of “calling back to the ship” men who have been 
laid off indefinitely and “are still around,” and men 
standing idly by without pay at the end of a voyage still 
regard themselves in the employ of the shipowner. 

One witness had served as a fireman on a Waterman 
ship that spent the period between the first of November 
and Thanksgiving of 1932 in dry dock and undergoing 
repairs; she kept “approximately all of” her crew aboard 
ship working during this period; a few were permitted to 
go home in the interim, but returned when she started 
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her voyage. On another occasion, he testified, the same 
Waterman boat stayed in dry dock about sixty days, re- 
taining approximately the entire crew; although after 
five days in dry dock he was called out of town to appear 
as a witness, he later got his job back. In his capacity as 
a shipyard worker in which he was employed at Mobile 
at the time of this hearing, this same witness observed 
“we have boats coming in from twenty-five up to thirty 
days ... and the crew works in there, and they may 
want to lay off part of the crew, or work a major part, or 
maybe they will be discharged, but those that want to go 
back, their jobs is open if they wish them.” Of some six 
hundred ships he had seen or worked on in dry dock or 
being repaired, he had seen but one complete discharge 
of an entire crew, but even that crew were told they could 
come back “if they wanted their jobs.” According to his 
understanding and that of seamen as he knew it, articles 
were “protection to the seamen by the United States Gov- 
ernment for a certain voyage, and to a certain port, or 
your final port of discharge or first loading port. That is 
a termination of the articles to the seaman, but not the 
end of the employment.” 

A witness who had worked for the Waterman Com- 
pany since 1929, who had been a marine engineer for 
fourteen years, and at sea twenty years, testified that a 
crew which is laid off is customarily re-employed when a 
ship emerges from dry dock, unless laid off “for cause.” 
A Waterman ship, on which he had been at the time serv- 
ing, laid up in Mobile from December, 1936, to about 
January 25, 1937, “and the engineers were kept on her, 
and to the best of my knowledge the firemen and water- 
tenders and oilers were kept on there.” 

The executive vice-president of the Waterman Com- 
pany recalled that recently the crew of only one other 
vessel going in for repairs had been discharged, and that 
this particular crew also had been affiliated with the 
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N.M.U. (C.1.0.). Of the several Waterman vessels 
which he mentioned as having been put up in Mobile for 
dry-docking or repairs during the previous year, he could 
note only the one that had not kept its entire crew (other 
than the “Bienville” and “Fairland’’) ; the oie other crew 
that was discharged en masse, he admitted, was the one 
other also affiliated with the C. I. O. 

The witness who had been captain of the “Fairland” 
when she went into dry dock, had served the Waterman 
Company continuously since 1924, with the exception of 
one year, in capacities ranging from ordinary seaman to 
ship’s master. Yet, in all his experience with the Com- 
pany, he had never heard of a ship in dry dock that had 
laid off her entire crew. And Waterman’s port captain, 
a veteran of twenty-four years, had taken perhaps a half 
dozen of Waterman ships into dry dock, never staying 
more than twenty-four hours in dry dock but with a total 
of eight to ten days in port, and his crews were never laid 
off; he preferred to retain a crew for a succeeding 
voyage. 

In the very contract which the Waterman Company 
made with the I.S.U. there are terms providing that 
“IN HOME PORT, all men may be required to work 
eight (8) hours daily ... [with provision for over- 
time].” And the section of the contract covering pref- 
erence for I.S. U. men “shall not be construed to require 
the discharge of any employee who may not desire to join 
the [I.8.U.] ...” That the contract contemplated an 
employment independent of the articles and subject to 
termination in a manner other than by the mere expira- 
tion of articles, is apparent from the provision that 
“Nothing in this agreement shall prevent . . . [the Com- 
pany] from discharging any member of the crew who is 
not satisfactory to the Company.” 

All the evidence on this issue which the Board had 
before it has, of course, not been set out. In summary, it 











218 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


is glaringly apparent that men who had in various capaci- 
ties followed the sea in the aggregate for roughly a hun- 
dred years, offered testimony that a seaman’s tenure and 
relationship to his ship and employer are not terminated 
by the mere éxpiration of articles when his ship lays up in 
dry dock or for repairs, and that the Waterman Com- 
pany—and maritime people generally—have recognized 
and followed this custom. Even the Waterman Com- 
pany’s executive vice-president could cite only one in- 
stance in the Company's recent past in which this custom 
had been departed from, but that particular mass firing 
of the crew of a ship headed for a temporary lay-up was 
directed against the only C. I. O. crew, other than those 
of the “Bienville” and “Fairland,” with which the Water- 
man Company apparently had been asked to deal. And 
the master of the “Fairland,” with personal knowledge of 
the Company’s practice reaching back to 1924, had never 
heard of “another case where the entire crew was laid 
off.” 

In the words of the Act, an employer cannot terminate 
his employees’ “tenure of employment or any term or con- 
dition of employment” ”® because of union activity or af- 
filiation. These words are not limited so as to outlaw 
discrimination only where there is in existence a formal 
contract or relation of employment between employer 
and employee. They embrace, as well, all elements of 
the employment relationship which in fact. customarily 
attend employment and with respect to which an em- 
ployer’s discrimination may as readily be the means of 
interfering with employees’ right of self-organization as 
if these elements were precise terms of a written con- 
tract of employment. The Act, as has been said, recog- 
nizes the employer’s right to terminate employment for 





°§ 8, (1), (8). 
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normal reasons.’® No obstacle of legal principle barred 
the Board from finding that there was, even after the 
ships were temporarily laid up, a relationship of employ- 
ment or tenure between the Waterman Company and its 
men. That there may be a tenure or term of employ- 
ment determinable at will is a recognized principle of 
law." For the purpose of the Act, it is immaterial that 
employment is at will and terminable at any time by 
either party.’ A large part of all industrial employment 
is of this nature. For illustration, factory workers are 
customarily employed at will, without obligation of em- 
ployer or employed to continue the relationship when 
the day’s work is done; or, if there is an agreement fixing 
salary or wages per unit of service, at so much per day, 
week or month, there may be an indefinite employment 
terminable by either party at the end of any unit period. 
But when such employees are customarily continued in 
their employment with recognition of their preferential 
claims to their jobs, it cannot be doubted that their 
wholesale discharge at the end of the day or other unit 
period, in order to favor one union over another, would 
be discrimination in regard to the “tenure” or “condition” 
of their employment in violation of the Act. And em- 
ployees under such tenure of employment as these sea- 
men were, have a right guaranteed by the Act that they 
will not be dismissed because of affiliation with a par- 
ticular union. 


* National Labor Relations Board v. Jones & Laughlin Corp., 301 
U.S. 1, 45. 

“See, e. g., Alabama Mills v. Smith, 237 Ala. 296; 186 So. 699; 
Peacock v. Virginia-Carolina Chemical Co., 221 Ala. 680; 130 So. 
411; Great Atlantic & Pacific Tea Co. v. Summers, 25 Ala. App. 404; 
148 So. 332; cert. den., 226 Ala. 635; 148 So. 333. Cf. U.S. Fidelity 
& Guaranty Co. v. Millonas, 206 Ala. 147; 89 So. 732; 29 A. L. R. 520. 

“Cf. Morgan vy. Commissioner, ante, p. 78; Lyeth v. Hoey, 305 
U. S. 188, 193. 
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Since the Board justifiably found that an employment 
relationship protected by the Act continued after the 
“Bienville” and “Fairland” were temporarily laid up, it 
becomes unnecessary to consider the additional finding of 
the Board that the “dates and duration of the particular 
lay-ups were arranged for the purpose of making it pos- 
sible to discharge the crews because they had joined the 
N. M. U.” 

The sole question remaining is whether the evidence 
supported the findings of the Board that the employment 
or tenure of the crews and of O’Connor and Pelletier were 
terminated because they had joined or engaged in the 
activities of the C. I. O. 

Evidence of discrimination because of C. I. O. affilia- 
tion. About July 1, 1937, the entire crew of the “Bien- 
ville” and all but three of the “Fairland,” previously 
I. S. U. (A. F. of L.), joined the N. M. U. (C. I. O.) in 
Tampa, Florida. Such action had been decided on in 
June by the crew of the “Bienville” while she was in Le 
Havre, France After the crew of the “Bienville” changed 
to the C. I. O. at Tampa and before she reached Mobile, 
the A F. of L. representative at Tampa informed the 
A. F. of L. representative at Mobile, by telephone, that the 
change had taken place. And the Mobile A. F. of L. rep- 
resentative “at that time” notified the Waterman Com- 
pany of the change. Intervening scheduled stops of the 
“Bienville” were cancelled by a memorandum purporting 
to have been written on July 1 and ordering her to Mo- 
bile to “go on inactive status for a period of about twenty 
days.” The port captain of the Waterman Company, 
who signed this memorandum, stated that it was written 
on July 1, “to the best of . .. [his] knowledge.” He 
added that it had not been written until after the “Bien- 
ville” was on her return voyage from Le Havre. That 
was after the ship’s crew had, in assembly, determined to 
turn C. I. O. No such cancellation was directed to the 
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“Fairland.” The “Fairland,” he testified, was laid up 
because periodic repairs “were due.” On the other hand, 
her master had no knowledge of any contemplated lay-up 
until she reached Mobile, and understood, according to 
advice given him, that she was laid up because “she was 
behind schedule . . . and they put her back to the next 
sailing.” The Waterman port captain thought she was 
laid up because repairs “were due’; he had no knowledge 
that it was because she was behind schedule. Her mas- 
ter’s testimony showed, “Q. The laying up plan, then, had 
been something that was contemplated in Tampa? 

“No, Sir. 

“Q. It was something that came into existence after 
you sailed from Tampa and before you came to Mobile, is 
that right? 

“A. Yes.” 

The “Fairland” is equipped with radio. 

The ships were in Mobile by July 6. There was testi- 
mony that a member of the crew of the “Bienville,” on 
the sixth, was asked by the executive vice-president of 
the Company why the change of unions was made and 
was told by that official “‘a man has to use his own head.” 
This same witness testified that several of the discharged 
crew were given some work ashore and that “on a Satur- 
day afternoon we collected three days pay, they held 
back two days in the week, and about three o’clock in the 
afternoon the first assistant came around there and I 
was working on some safety valves on the boilers, and 

[the assistant port engineer of Waterman Com- 
pany] said, ‘Well, I got a chance to fire you at last,’ and 
I said, ‘What is that?’ And he said, ‘Well, you can get 
the rest of your money when you are finished,’ and I 
said, ‘What’s the matter, aren’t we going to sail the ship?’ 
And he said, ‘No, not unless you go back to the other 
place,’ and I said, ‘What other place?’ And he said, 
‘The I. 8. U!” 
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Pelletier, the steward on the “Bienville” worked for 
Waterman from 1934 until discharged after joining the 
N. M. U. (C. I. O.). When the “Bienville” arrived at 
Mobile, Waterman’s port steward went to the boat, and 
talked with the mate, who informed him that some of the 
men had joined the N. M. U. According to the port 
steward’s testimony, he then asked the mate, “How is 
the Steward’s Department?” and the mate replied, “Well 
some of them joined the N. M. U. .. . and later on I 
{the port steward] found the steward in hisroom.... I 
asked Pelletier did he join the N. M. U. and he said ‘Yes’, 
and I said ‘What about the rest of your crew?’ and he 
said ‘Well, they all did.’ I asked him did they have any 
reason for it, and he said, ‘Yes, everybody did’, so I said 
‘All right’ and I left the ship.” He returned to the Com- 
pany’s office. Two hours later, he came back to the ship, 
charged Pelletier with incompetency and discharged him. 
Pelletier testified that the port steward, when told that 
the crew and Pelletier had turned N. M. U. said, “Well I 
have got orders to lay you all off.” Pelletier had been 
promoted just prior to the voyage in question. A new 
I. S. U. man was put on to finish up his work and re- 
mained on as watchman practically the full time the 
“Bienville” was laid up. 

Although her captain had, prior to the coming aboard 
of a Company official, expressed a desire to keep the 
“Fairland’s” crew, as one of her crew testified, the crew 
was informed by this official that they could not sail, “but 
if you take your books and give them to . . . the I. 8. U. 
you can keep your jobs”; another Waterman official “told 
me I could not sail on any Waterman steamship as long 
as I was an N. M. U. man.” According to this witness, 


he had left his clothes on the “Fairland” and slept aboard 
ship when she was in dry dock with the understanding he 
would re-sign; he was, however, ordered off the ship. 
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An engineer on the Waterman vessel “Azalea City,” 
eight years with the Company, O’Connor, a member of 
the M. E. B. A., (also affiliated with the C. I. O.) testified 
that he acted as spokesman for other engineers on his 
ship in complaining about working conditions, hours of 
employment and rates of pay; when he discussed the com- 
plaint with the Company’s representative, during July, 
he was told to take a vacation and left the ship on a 
promise of a more desirable job; neither the vacation, the 
promised job, nor re-employment of any kind was ever 
given him. Waterman’s executive vice-president had 
never had an engineer act in such a representative ca- 
pacity relative to asserted violations of a union contract. 
And the assistant port engineer stated that it was the 
custom to call a man of O’Connor’s rank when not on 
vacation; that O’Connor had been promised and then 
denied a vacation, but had not been called although work 
had been available; and, in addition that O’Connor had 
in conversation with him asked “Would Waterman give 
me employment.” 

The executive vice-president of the Company would 
not “until the actual time came” answer the query 
whether he would reinstate the N. M. U. men even if 
there were no contract with the I. 8. U. He stated that 
he had received a wire from the Board’s regional Director 
at New Orleans on July 7, recommending and insisting 
on reinstatement of N. M. U. men dismissed at Mobile, 
and did not deny that he had first told the Director that 
his reason for not working N. M. U. men was the existence 
of the I. 8. U. contract. He admitted, however, that later 
on the same day his decision that the men were removed 
because the vessels were laying up was attributable to an 
apparent change of his own mind. 

Additional evidence that the discharged N. M. U. men 
were again treated with discrimination in the allotment 
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of repair work on the “Bienville” and “Fairland”; and 
were laid off in a block even from this work—all tended 
to buttress and illuminate the Board’s finding that the 
tenure of employment of these men of the “Bienville” 
and “Fairland” was cut short because they had exercised 
their lawful right to join the C. I. O. One of the men 
who was given temporary repair work—subsequent to the 
Board’s telegram of the seventh—testified: 

“Q. While you were a member of the N. M. U., did you 
ever wear your N. M. U. badge or button? 

“A. Yes, sir; I used to wear it on my cap, on the dock 
while I was working down there. 

“Q. Was there anything ever said to you at the Water- 
man Steamship about wearing it? 

“A. Mr. Ingram told me I would have to take that 
Maritime Union button off if I wanted to stay around 
there, and I took it off, and put it in my pocket.” 

From all this evidence, there can be no doubt of the 
substantial support for the Board’s finding that the crews, 
O’Connor and Pelletier all lost their jobs because of 
C. I. O. affiliation and activities. 

Evidence of Discrimination as to ships’ passes —The 
Board found “that the respondent, by issuing passes to 
representatives of the I.S.U. and refusing to grant such 
passes to representatives of the N. M. U. for the same 
purpose and under the same conditions, had interfered 
with, restrained, and coerced its employees in the exer- 
cise of their rights guaranteed in Section 7 of the Act.” * 
An election to permit a choice of bargaining agency by 


* The Board ordered, as to ships’ passes, that the Company 

“Cease and desist: 

“From refusing to issue passes to authorized representatives of the 
National Maritime Union of America in equal numbers and under 
the same conditions as it grants passes to representatives of the 
International Seamen’s Union of America or its successors; . . 


” 
. 
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the crews has been directed but has not been held pending 
termination of the present proceeding.” 

Upon this issue of discrimination concerning passes, N. 
M. U.’s representative testified that the Company’s ex- 
ecutive vice-president, about September 24 or 25, 1937, 
refused his request “for passes for the election of the N. 
L. R. B.” because of the I. S. U. contract. But no pro- 
vision of the I. 8. U. contract referred to ships’ passes for 
representatives of other unions. The respondent’s at- 
torney took the position that N. M. U. representatives 
would not be permitted on board under any conditions. 
Testifying that I. S. U. representatives were permitted 
aboard the “Bienville” at all times to contact the men, 
Pelletier “did not recollect seeing anyone with them.” 
Waterman’s executive vice-president who pointed out that 
I. S. U. delegates were given passes on certain conditions, 
such as taking out insurance for delegates going aboard, 
did not know whether in fact there had been compliance 
by the I. S. U. with the conditions. He testified that he 
had issued instructions, July 13, to permit I. S. U. rep- 
resentatives aboard ship only to collect dues. But he 
also testified that they were still permitted to contact 
members. The master of the “Fairland” stated that he 
did not receive the instructions of July 13 until August; 
and that even after the instructions were put in effect, 
he permitted I. 8. U. representatives to board ship un- 
accompanied; he did not know what they said to the men, 
whether they brought literature aboard or whether they 
restricted themselves to the collection of dues. Although 
always present at the paying off and signing off of articles, 
when the I. 8. U. representatives collected dues, the Com- 
pany’s port captain “did not pay any strict attention 
whatever to what they were doing.” Asked whether he 
knew what these representatives did at such times, he 


“See 12 N. L. R. B. 766, 767, 769. 


215254°—40. 15 
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replied, “I did not follow them around to see what they 
were doing.” 

Enough has been shown to establish the reasons for the 
Board’s decision that if the Company was to permit any 
opportunity for contact with the men, a fair election re- 
quired that equal opportunities be given to both the 
C. I. O. and the A. F. of L. The control of the election 
proceeding, and the determination of the steps necessary 
to conduct that election fairly were matters which Con- 
gress entrusted to the Board alone.’’ Interference in 
those matters constituted error on the part of the court 
below. 

All of this is not to say that much of what has been 
related was uncontradicted and undenied by evidence 
offered by the Company and by the testimony of its of- 
ficers. We have only delineated from this record of more 
than five hundred pages the basis of our conclusion that 
all of the Board’s findings, far from resting on mere sus- 
picion, are supported by evidence which is substantial. 
The Court of Appeals’ failure to enforce the Board’s 
order resulted from the substitution of its judgment on 
disputed facts for the Board’s judgment,—and power to 
do that has been denied the courts by Congress. Whether 
the court would reach the same conclusion as the Board 
from the conflicting evidence is immaterial and the court’s 
disagreement with the Board could not warrant the dis- 
regard of the statutory division of authority set up by 
Congress. 

The cause is reversed and remanded to the Court of 
Appeals with directions to enforce the Board’s order in 
its entirety. 

Reversed. 

Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 


* American Federation of Labor v. Labor Board, 308 U. 8S. 401; 
National Labor Relations Board v. Falk Corporation, 308 U.S. 453. 
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CHAMBERS et au. v. FLORIDA. 
CERTIORARI TO THE SUPREME COURT OF FLORIDA. 


No. 195. Argued January 4, 1940—Decided February 12, 1940. 


1. Convictions of murder obtained in the state courts by use of 
coerced confessions are void under the cue process clause of the 
Fourteenth Amendment. P. 228. 

2. This Court is not concluded by the finding of a jury that a con- 
fession by one convicted in a state court of murder was voluntary, 
but determines that question for itself from the evidence. P. 228. 

3. Confessions of murder procured by repeated inquisitions of pris- 
oners without friends or counsellors present, and under circum- 
stances calculated to inspire terror, held compulsory. Pp. 238-241. 

136 Fla. 568; 187 So. 156, reversed. 


CrrRTIORARI, 308 U. S. 541, to review convictions of 
murder upon the question whether confessions used in 
the trial were in violation of due process of law. 


Messrs. Leon A. Ransom and S. D. McGill, with whom 
Mr. Thurgood Marshall was on the brief, for petitioners. 


Mr. Tyrus A. Norwood, Assistant Attorney General of 
Florida, with whom Mr. George Couper Gibbs, Attorney 
General, was on the brief, for respondent. 


Mr. Justice Buack delivered the opinion of the 
Court. 

The grave question presented by the petition for cer- 
tiorari, granted in forma pauperis,’ is whether proceed- 
ings in which confessions were utilized, and which cul- 
minated in sentences of death upon four young negro 
men in the State of Florida, failed to afford the safeguard 
of that ion aided hae Fourteenth 
Amendment.’ 

"308 U.S. 541. 


* Petitioners Williamson, Woodward and Davis pleaded guilty of 
murder and petitioner Chambers was found guilty by a jury; all 
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First. The State of Florida_challenges our jurisdiction 
to look behind the judgments below claiming that the 
issues of fact upon 1 which petitioners base their claim that 
due process was denied them have been finally determined 
because passed upon by a jury. However, use by a State 
of an improperly obtained confession may constitute a 
denial of due process of law as guaranteed in the Four- 
teenth Amendment.*® Since petitioners have seasonably 
asserted the right under the federal Constitution to have 
their guilt or innocence of a capital crime determined 
without reliance upon confessions obtained by means 


were sentenced to death, and the Supreme Court of Florida affirmed. 
111 Fla. 707, 151 So. 499; 152 So. 437. Upon the allegation that, 
unknown to the trial judge, the confessions on which the judgments 
and sentences of death were based were not voluntary and had been 
obtained by coercion and duress, the State Supreme Court granted 
leave to present a petition for writ of error coram nobis to the 
Broward County Circuit Court, 111 Fla. 707; 152 So. 437. The 
Circuit Court denied the petition without trial of the issues raised 
by it and the State Supreme Court reversed and ordered the issues 
submitted to a jury. 117 Fla. 642; 158 So. 153. Upon a verdict 
adverse to petitioners, the Circuit Court re-afiirmed the original 
judgments and sentences. Again, the State Supreme Court reversed, 
holding that the issue of force, fear of personal violence and duress 
had been properly submitted to the jury, but the issue raised by the 
assignment of error alleging that the confessions and pleas “were not 
in fact freely and voluntarily made” had not been clearly submitted 
to the jury. 123 Fla. 734, 737; 167 So. 697, 700. A change of venue, 
to Palm Beach County, was granted, a jury again found against 
petitioners and the Broward Circuit Court once more reaffirmed the 
judgments and sentences of death. The Supreme Court of Florida, 
one judge dissenting, affirmed, 136 Fla. 568; 187 So. 156. While the 
petition thus seeks review of the judgments and sentences of death 
rendered in the Broward Circuit Court and reaffirmed in the Palm 
Beach Circuit Court, the evidence before us consists solely of the tran- 
script of proceedings (on writ of error coram nobis) in Palm Beach 
County Court wherein the circumstances surrounding the obtaining 
of petitioners’ alleged confessions were passed on by a jury. 
* Brown v. Mississippi, 297 U.S. 278. 
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proscribed by the due process clause of the Fourteenth 
Amendment, we must determine independently whether 
petitioners’ confessions were so obtained, by review of 
the facts upon which that issue necessarily turns.* 

Second. The record shows— 

About nine o’clock on the night of Saturday, May 13, 
1933, Robert Darsey, an elderly white man, was robbed 
and murdered in Pompano, Florida, a small town in 
Broward County about twelve miles from Fort Lauder- 
dale, the County: seat. The opinion of the Supreme 
Court of Florida affirming petitioners’ conviction for this 
crime stated that “It was one of those crimes that induced 
an enraged community ...”° And, as the dissenting 
judge pointed out, “The murder and robbery of the elderly 
Mr. Darsey ... was a most dastardly and atrocious 
crime. It naturally aroused great and well justified 
public indignation.” ¢ 7 nial 

Between 9:30 and 10 o’clock after the murder, peti- 
tioner Charlie Davis was arrested, and within the next 
twenty-four hours from twenty-five to forty negroes liv- 
ing in the community, including petitioners Williamson, 
Chambers, and Woodward, were arrested without war- 
rants and confined in the Broward County jail, at Fort 
Lauderdale. On the night of the crime, attempts to trail 
the murderers by bloodhounds brought J. T. Williams, a 
convict guard, into the proceedings. From then until con- 
fessions were obtained and petitioners were sentenced, he 
took a prominent part. About 11 P.M. on the following 
Monday, May 15, the sheriff and Williams took several 
of the imprisoned negroes, including Williamson and 
Chambers, to the Dade County jail at Miami. The 


‘Pierre v. Louisiana, 306 U. S. 354, 358; Norris v. Alabama, 294 
U. 8. 587, 590. 

* 136 Fla. 568, 572; 187 So. 156, 157. 

*Id., 574. 
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sheriff testified that they were taken there because he 
felt a possibility of mob violence and “wanted to give pro- 
tection to every prisoner . . . in jail.” Evidence of peti- 
tioners was that on the way to Miami a motorcycle pa- 
trolman drew up to the car in which the men were riding 
and the sheriff “told the cop that he had some negroes 
that he—[ was] taking down to Miami to escape a mob.” 
This statement was not denied by the sheriff in his testi- 
mony and Williams did not testify at all; Williams ap- 
parently has now disappeared. Upon order of Williams, 
petitioner Williamson was kept in the death cell of the 
Dade County jail. The prisoners thus spirited to Miami 
were returned to the Fort Lauderdale jail the next day, 
Tuesday. 

It is clear from the evidence of both the State and 
petitioners that from Sunday, May 14, to Saturday, May 
20, the thirty to forty negro suspects were subjected to 
questioning and cross questioning (with the exception 
that several of the suspects were in Dade County jail over 
one night). From the afternoon of Saturday, May 20, 
until sunrise of the 21st, petitioners and possibly one or 
two others underwent persistent and repeated question- 
ing. The Supreme Court of Florida said the questioning 
“was in progress several days and all night before the 
confessions were secured” and referred to the last night 
as an “all night vigil.” The sheriff who supervised the 
procedure of continued interrogation testified that he 
questioned the prisoners “in the day time all the week,” 
but did not question them during any night before the 
all night vigil of Saturday, May 20, because after having 
“questioned them all day ... [he] was tired.” Other 
evidence of the State was “that the officers of Broward 
County were in that jail almost continually during the 
whole week questioning these boys, and other boys, in 
connection with this” case. 
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The process of repeated questioning took place in the 
jailer’s quarters on the fourth floor of the jail. During 
the week following their arrest and until their confessions 
were finally acceptable to the State’s Attorney in the early 
dawn of Sunday, May 21st, petitioners and their fellow 
prisoners were led one at a time from their cells to the 
questioning room, quizzed, and returned to their cells to 
await another turn. So far as appears, the prisoners at no 
time during the week were permitted to see or Confer with 
counsel or_a single friend or relative. When carried singly 
from his cell and subjected to questioning, each found 
himself, a single prisoner, surrounded in_a fourth floor 
jail room by four to ten men, the county sheriff, his 
deputies, a convict guard, and other white officers and 
citizens of the community. 

The testimony is in conflict as to whether all four 
petitioners were continually threatened and physically 
\ mistreated until they finally, in hopeless desperation and 
fear of their lives, agreed to confess on Sunday morning 
just after daylight. Be that as it may, it is certain that 
by Saturday, May 20th, five days of continued question- 
ing had elicited no confession. Admittedly, a concentra- 
tion of effort—directed against a small number of 
prisoners including petitioners—on the part of the ques- 
tioners, principally the sheriff and Williams, the convict 
guard, began about 3: 30 that Saturday afternoon. From 
that hour on, with only short intervals for food and rest 
for the questioners—‘They all stayed up all night.” 
“They bring one of them at a time backwards and for- 
wards ... until they confessed.” And Williams was 
present and participating that night, during the whole 
of which the jail cook served coffee and sandwiches to 
the men who “grilled” the prisoners. 

Sometime in the early hours of Sunday, the 21st, prob- 
ably about 2:30 A. M., Woodward apparently “broke’’-- 
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as one of the state’s witnesses put it—after a fifteen or 
twenty minute period of questioning by Williams, the 
sheriff and the constable “one right after the other.” The 
State’s Attorney was awakened at his home, and called to 
the jail. He came, but was dissatisfied with the confes- 
sion of Woodward which he took down in writing at that 
time, and said something like “tear this paper up, that 
isn’t what I want, when you get sométhing worth while 
call me.”' This same State's Attorney conducted the 
state’s case in the cireuit court below and also made him- 
self a witness, but did not testify as to why Woodward's 


"A constable of the community, testifying about this particular 
incident, said in part: 

“Q. Were you there when Mr. Maire [State’s Attorney] talked 
to Walter Woodward the first time he came over there? 

“A. Yes, sir. 

“Q. Take his confession down in writing? 

“A. Yes. 

« 

“Q. If he made a confession why did you all keep on questioning 
him about it. As a matter of fact, what he said that time wasn’t 
what you wanted him to say, was it? 

“A. It wasn’t what he said the last time. 

“Q. It wasn’t what you wanted him to say, was it? 

“A. We didn’t think it was all correct. 

“ 

“Q. What part of it did you think wasn’t correct. Would you 
say what he told you there at that time was freely and voluntarily 
made? 

“A. Yes, sir. 

“c 

“Q. What he freely and voluntarily told you in the way of a con- 
fession at that time, it wasn’t what you wanted? 

“A. It didn’t make up like it should. 

“Q. What matter didn’t make up? 

“A. There was some things he told us that couldn't possible be true. 

“ 

“Q. What did Mr. Maire say about it at that time; did you hear 
Mr. Maire say at this time ‘tear this paper up, that isn’t what I want, 
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first alleged confession was unsatisfactory to him. The 
sheriff did, however: 

“A. No, it wasn’t false, part of it was true and part of 
it wasn’t; Mr. Maire [the State’s Attorney] said there 
wasn’t enough. It wasn’t clear enough. 


“ 


“Q. ... Was that voluntarily made at that time? 
“A. Yes, sir. 

“Q. It was voluntarily made that time? 

“A. Yes, sir. 


when you get something worth while call me,’ or words to that effect? 

“A. Something similar to that. 

“Q. That did happen that night? 

“A. Yes, sir. 

“Q. That was in the presence of Walter Woodward? 

“A. Yes, sir.” 

And petitioner Woodward testified on this subject as follows: 

“A. ... 1 was taken out several times on the night of the 20th 
... So I still denied it.... 

“ce 

“A. He said I had told lies and kept him sitting up all the week 
and he was tired and if I didn’t come across I would never see the 
sun rise. 

“ - 

“A. ...then I was taken back to the private cell. ... and shortly 
after that they come back, shortly after that, twenty or twenty-five 
minutes, and bring me out. ...I [told Williams] if he would send 
for the State Attorney he could take down what I said, I said send 
for him and I will tell him what I know. So he sent for Mr. Maire 
some time during Saturday night, must have been around one or two 
o’clock in the night, it was after midnight, and so he sent for Mr. 
Maire, I didn’t know Mr. Maire then, but I know him now by his 
face. 

“ 

“A. Well he come in and said ‘this boy got something to tell me’ 
and Captain Williams says ‘yes, he is ready to tell you.’ 

“ 

“’.. Mr. Maire had a pen and a book to take down what I told 
him, which he said had to be on the typewriter, but I didn’t see any 
typewriter, I saw him with a pen and book, so whether it was short- 
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“Q. You didn’t consider it sufficient? 

“A. Mr. Maire. 

“Q. Mr. Maire told you that it wasn’t sufficient, so you 
kept on questioning him until the time you got him to 
make a free and voluntary confession of other matters 
that he hadn’t included in the first? 

“A. No, sir, we questioned him there and we caught 
him in lies. 

“Q. Caught all of them telling lies? 

“A. Caught every one of them lying to us that night, 
yes, sir. 

“Q. Did you tell them they were lying? 

“A. Yes, sir. 

“Q. Just how would you tell them that? 

“A. Just like I am talking to you. 


hand or regular writing I don’t know, but he took it down with pen. 
After I told him my story he said it was no good, and he tore it 
up. 

“ 

“Q. What was it Mr. Maire said? 

“A. He told them it wasn’t no good, when they got something out 
of me he would be back. It was late he had to go back and go to bed. 

“ 

“A. ... I wasn’t in the cell long before they come back. 

“ 

“Q. How long was that from the time you was brought into that 
room until Mr. Maire left there? 

“A. Something like two or three hours, I guess, because it was 
around sunrise when I went into the room. 

“Q. Had you slept any that night, Walter? 

“A. No, sir. I was walked all night, not continually, but I didn’t 
have no time to sleep except in short spaces of the night. 

“ 

“Q. When Mr. Maire got there it was after daylight? 

“A. Yes, sir. 


“Q. Why did you say to them that morning anything after you 
were brought into the room? 
“A. Because I was seared, .. .” 


’ 
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“Q. You said ‘Jack, you told me a lie’? 

“A. Yes, sir.” 

After one week’s constant denial of all guilt, petitione-s 
“broke.” 

Just before sunrise, the state officials got something 
“worthwhile” from petitioners which the State’s Attorney 
would “want”; again he was called; he came; in the pres- 
ence of those who had carried on and witnessed the all- 
night questioning, he caused his questions and petitioners’ 
answers to be stenographically reported. These are the 
confessions utilized by the State to obtain the judgments 
upon which petitioners were sentenced to death. No 
formal charges had been brought before the confessions. 
Two days thereafter, petitioners were indicted, were ar- 
raigned and Williamson and Woodward pleaded guilty; 
Chambers and Davis pleaded not guilty. Later the sher- 
iff, accompanied by Williams, informed an attorney who 
presumably had been appointed to defend Davis that 
Davis wanted his plea of not guilty withdrawn. This 
was done, and Davis then pleaded guilty. When Cham- 
bers was tried, his conviction rested upon his confession 
and testimony of the other three Gonfessors. The convict 
guard and the sheriff “were in the Court room sitting 
down in a seat.” And from arrest until sentenced to 
death, petitioners were never—either in jail or in court— 
wholly removed from the constant observation, influence, 
custody and control of those whose persistent pressure 
brought about the sunrise confessions. 

Third. The scope and operation of the Fourteenth 
Amendment have been fruitful sources of controversy in 
our constitutional ‘history. However, in view of its his- 


‘There have been Tong-continued and constantly recurring differ- 
ences of opinion as to whether general legislative acts regulating the 
use of property could be invalidated as violating the due process 
clause of the Fourteenth Amendment. \Junn v. Jilinois, 94 U. 8. 113, 
125, dissent 136-154; Chicago, M. & St. P. R. Co. v. Minnesota, 
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torical setting and the wrongs which called it into being, 
the due process provision of the Fourteenth Amend- 
ment—just as that in the Fifth—has led few to doubt 
that it was intended to guarantee procedural standards 
adequate and appropriate, then and thereafter,” to pro- 
tect, at all times, people charged with or suspected of 
crime by those holding positions of power and authority. 
Tyrannical governments had immemorially utilized dic- 
tatorial criminal procedure and punishment to make 
scapegoats of the weak, or of helpless political, religious, 
or racial minorities and those who differed, who would not 
conform and who resisted tyranny. The instruments of 
such governments were, in the main, two. Conduct, in- 
nocent when engaged in, was subsequently made by fiat 
criminally punishable without legislation. And a liberty 
loving people won the principle that criminal punish- 
ments could not be inflicted save for that which proper 
legislative action had already by “the law of the land” 
forbidden when done. But even more was _ needed. 
From the popular hatred and abhorrence of illegal con- 
finement, torture and extortion of confessions of viola- 
tions of the “law of the land” evolved the fundamental 
idea that no man’s life, liberty or property be forfeited as 
criminal punishment for violation of that law until there 
had been a charge fairly made and fairly tried in a pub- 


134 U. S. 418, dissent 461-466. And there has been a. current of 
opinion—which this court has declined to adopt in many previous 
cases—that the Fourteenth Amendment was intended to make secure 
against state invasion all the rights, privileges and immunities pro- 
tected from federal violation by the Bill of Rights (Amendments I 
to VIII). See, e. g., Twining v. New Jersey, 211 U. S. 78, 98-9, 
Mr. Justice Harlan, dissenting, 114; Marwell v. Dow, 176 U. S. 581, 
dissent 606; O’Neil v. Vermont, 144 U. 8. 323, dissent 361; Palko v. 
Connecticut, 302 U. 8. 319, 325, 326; Hague v. C. I. O., 307 U.S. 496. 

*Cf. Weems v. United States, 217 U. 8. 349, 372, 373, and dissent 
setting out (p. 396) argument of Patrick Henry, 3 Elliot, Debates 


447. 
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lic tribunal free of prejudice, passion, excitement, and 
tyrannical power. Thus, as assurance against ancient 
evils, our country, in order to preserve “the blessings of 
liberty,” wrote into its basic law the requirement, among 
others, that the forfeiture of the lives, liberties or prop- 
erty of people accused of crime can only follow if pro- 


_ cedural safeguards of due process have been obeyed.’® 


The determination to preserve an accused’s right to 
procedural due process sprang in large part from knowl- 
edge of the historical truth that the rights and liberties 
of people accused of crime could not be safely entrusted 
to secret inquisitorial processes. The testimony of cen- 
turies, in governments of varying kinds over populations 
of different races and beliefs, stood as proof that physical 
and mental torture and coercion had brought about the 
tragically unjust sacrifices of some who were the noblest 
and most useful of their generations. The rack, the 
thumbscrew, the wheel, solitary confinement, protracted 
questioning and cross questioning, and other ingenious 
forms of entrapment of the helpless or unpopular had 
left their wake of mutilated bodies and shattered minds 
along the way to the cross, the guillotine, the stake and 


* As adopted, the Constitution provided, “The Privitege of the 
Writ of Habeas Corpus shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public Safety may require it.” (Art. I, 
§ 9.) “No Bill of Attainder or ex post facto Law shall be passed” 
(Id.), “No State shall . .. pass any Bill of Attainder, or ex post facto 
Law. ...” (Jd., § 10), and “No Person shall be convicted of Treason 
unless on the Testimony of two Witnesses to the same overt Act, or 
on Confession in open Court” (Art. III, § 3). The Bill of Rights 
(Amend. I to VIII). Cf. Magna Carta, 1297 (25 Edw. 1); The 
Petition of Right, 1627 (3 Car. 1, c. 1.); The Habeas Corpus Act, 
1640 (16 Car. 1, ec. 10.), An Act for [the Regulating] the Privie 
Councell and for taking away the Court commonly called the Star 
Chamber; Stat. (1661) 13 Car. 2, Stat. 1, C. 1 (Treason); The Bill 
of Rights (1688) (1 Will. & Mar. sess. 2, ec. 2.); all collected in 
“Halsbury’s Stat. of Eng.” (1929) Vol. 3. 
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the hangman's noose. And they who have suffered most 
from secret and dictatorial proceedings have almost al- 
ways been the poor, the ignorant, the numerically weak, 
the friendless, and the powerless." | 

This requirement—of conforming to fundamental 
standards of procedure in criminal trials—was made op- 
erative against the States by the Fourteenth Amend- 
ment. Where one of several accused had limped into the 
trial court as a result of admitted physical mistreatment 
inflicted to obtain confessions upon which a jury had re- 
turned a verdict of guilty of murder, this Court recently 
declared, Brown v. Mississippi, that “It would be difficult 
to conceive of methods more revolting to the sense of 
justice than those taken to procure the confessions of 
these petitioners, and the use of the confessions thus ob- 
tained as the basis for conviction and sentence was a clear 
denial of due process.” *” 

Here, the record develops a snarp conflict upon the is- 
sue of physical violence and mistreatment, but shows, 
without conflict, the dragnet methods of arrest on sus- 
picion without warrant, and the protracted questioning 
and cross questioning of these ignorant young colored 
tenant farmers by state officers and other white citizens, 
in a fourth floor jail room, where as prisoners they were 
without friends, advisers or counselors, and under cir- 
cumstances calculated to break the strongest nerves and 


““Tn all third degree cases, it is remarkable to note that the con- 
fessions were taken from ‘men of humble station in life and of a com- 
paratively low degree of intelligence, and most of them apparently 
too poor to employ counsel and too friendless to have any one advise 
them of their rights.” Filamor, “Third Degree Confession,” 13 


Bombay L. J., 339, 346. “That the third degree is especially used 
against the poor and uninfluential is asserted by several writers, and 
confirmed by official informants and judicial decisions.” IV National 
Commission On Law Observance and Enforcement, Reports, (1931) 
Ch. 3, p. 159. Cf. Morrison v. California, 291 U. S. 82, 95. 

* 297 U. S. 278, 286. 
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the stoutest resistance. Just as our decision in Brown v. 
Mississippi was based upon the fact that the confessions 
were the result of compulsion, so in the present case, the 
admitted practices were such as to justify the statement 
that “The undisputed facts showed that compulsion was 
applied.” ** 

For five days petitioners were subjected to interroga- 
tions culminating in Saturday’s (May 20th) all night ex- 
amination. Over a period of five days they steadily re- 
fused to confess and disclaimed any guilt. The very cir- 
cumstances surrounding their confinement and _ their 
questioning without any formal charges having been 
brought, were such as to fill petitioners with terror and 
frightful misgivings.’* Some were practical strangers in 


™See Ziang Sung Wan v. United States, 266 U. 8. 1, 16. The 
dissenting Judge below noted, 136 Fla. 568, 576; 187 So. 156, 159, 
that, in a prior appeal of this same case, the Supreme Court of 
Florida had said: “Even if the jury totally disbelieved the testimony 
of the petitioners, the testimony of Sheriff Walter Clark, and one 
or two of the other witnesses introduced by the State, was sufficient 
to show that these confessions were only made after such constantly 
repeated and persistent questioning and cross-questioning on the part 
of the officers and one J. T. Williams, a convict guard, at frequent 
intervals while they were in jail, over a period of about a week, 
and culminating in an all-night questioning of the petitioners sepa- 
rately in succession, throughout practically all of Saturday night, 
until confessions had been obtained from all of them, when they 
were all brought into a room in the jailer’s quarters at 6:30 on 
Sunday morning and made their confessions before the state attorney, 
the officers, said J. T. Williams, and several disinterested outsiders, 
the confessions, in the form of questions and answers, being taken 
down by the court reporter, and then typewritten. 

“Under the principles laid down in Nickels v. State, 90 Fla. 659, 
106 So. 479; Davis v. State, 90 Fla. 317, 105 So. 843; Deiterle v. 
State, 98 Fla. 739, 124 So. 47; Mathieu v. State, 101 Fla. 94, 133 
So. 550, these confessions were not legally obtained.” 123 Fla. 734, 
741; 167 So. 697, 700. 

“Cf. the statement of the Supreme Court of Arkansas, Bell v. 
State, 180 Ark. 79, 89; 20 8S. W. 2d 618, 622: “This negro boy was 
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the community; three were arrested in a one-room farm 
tenant house which was their home; the haunting fear 
of mob violence was around them in an atmosphere 
charged with excitement and public indignation. From. 
virtually the moment of their arrest until their eventual 
confessions, they never knew just when any one would be 
called back to the fourth floor room, and there, sur- 
rounded by his accusers and others, interrogated by men 
who held their very lives—so far as these ignorant peti- 
tioners could know—in the balance. The rejection of 
petitioner Woodward’s first “confession,” given in the 
early hours of Sunday morning, because it was found 
wanting, demonstrates the relentless tenacity which 
“broke” petitioners’ will and rendered them helpless to 
resist their accusers further. To permit human lives to 
be forfeited upon confessions thus obtained would make 
of the constitutional requirement of due process of law a 
meaningless symbol. { 

We are not impressed by the argument that law en- 
forcement methods such as those under review are neces- 
sary to uphold our laws.’° The Constitution proscribes 


taken, on the day after the discovery of the homicide while he was 
at his usual work, and placed in jail. He had heard them whipping 
Swain in the jail; he was taken from the jail to the penitentiary at 
Little Rock and turned over to the warden, Captain Todhunter, who 
was requested by the sheriff to question him. This Todhunter pro- 
ceeded to do, day after day, an hour at a time. There Bell was, — 
an ignorant country boy surrounded by all of those things that strike 
terror to the negro heart; .. .” See Miinsterberg, On the Witness 
Stand, (1927) 137 et seq. 

” The police practices here examined are to some degree widespread 
throughout our country. See Report of Comm. on Lawless Enforce- 
ment of the Law (Amer. Bar Ass’n) 1 Amer. Journ. of Pol. Sci., 
575; Note 43 H. L. R. 617; IV National Commission On Law Ob- 
servance And Enforcement, supra, Ch. 2, § 4. Yet our national 
record for crime detection and criminal law enforcement compares 
poorly with that of Great Britain where secret interrogation of an 
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such lawless means irrespective of the end. And this 
argument flouts the basic principle that all people must 
stand on an equality before the bar of justice in every 
American court. Today, as in ages past, we are not with- 
out tragic proof that the exalted power of some govern- 
ments to punish manufactured crime dictatorially is the 
handmaid of tyranny. Under our constitutional system, 
courts stand against any winds that blow as havens of 
refuge for those who might otherwise suffer because they 
are helpless, weak, outnumbered, or because they are 
non-conforming victims of prejudice and public excite- 
ment. Due process of law, preserved for all by our Consti- 
tution, commands that no such practice as that disclosed 
by this record shall send any accused to his death. No 
higher duty, no more solemn responsibility, rests upon 
this Court, than that of translating into living law and 
maintaining this constitutional shield deliberately planned 
and inscribed for the benefit of every human being sub- 
ject to our Constitution—of whatever race, creed or 
persuasion. 


accused or suspect is not tolerated. See, Report of Comm. on Law- 
less Enforcement of the Law, supra, 588; 43 H. L. R., supra, 618. 
It has even been suggested that the use of the “third degree” has 
lowered the esteem in which administration of justice is held by the 
public and has engendered an attitude of hostility to and unwillingness 
to codperate with the police on the part of many people. See, IV 
National Commission, ete., supra, p. 190. And, after scholarly in- 
vestigation, the conclusion has been reached “that such methods, aside 
from their brutality, tend in the long run to defeat their own pur- 
pose; they encourage inefficiency on the part of the police.” Glueck, 
Crime and Justice, (1936) 76. See IV National Commission, etc., 
supra, 5; ef. 4 Wigmore, Evidence, (2d ed.) § 2251. The requirement 
that an accused be brought promptly before a magistrate has been 
sought by some as a solution to the problem of fostering law enforce- 
ment without sacrificing the liberties and procedural rights “of the 
individual. 2 Wig., supra, § 851, IV National Commission, ete., 
supra, 5. 
215234°—40. —16 
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The Supreme Court of Florida was in error and its 
judgment is 
Reversed. 


Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 





FEDERAL HOUSING ADMINISTRATION, REGION 
NO. 4, v. BURR, DOING BUSINESS AS SECRE- 
TARIAL SERVICE BUREAU. 


CERTIORARI TO THE SUPREME COURT OF MICHIGAN. 


No. 354. Argued January 31, February 1, 1940—Decided 
February 12, 1940. 


— 


. Under the Naticnal Housing Act, as amended, which provides that 

the Administrator shall, in carrying out the provisions of certain 
of its titles, “be authorized, in his official capacity, to sue and be 
sued in any court of competent jurisdiction, State or Federal,” the 
Federal Housing Administration is subject to be garnished, under 
state law, for moneys due to an employee; but only those funds 
which have been paid over to the Administration in accordance 
with § 1 of the Act and which are in its possession, severed from 
Treasury funds and Treasury control, are subject to execution. 
Pp. 249-250. 

2. Waivers by Congress of governmental immunity from suit in the 
ease of such federal instrumentalities should be construed liberally. 
P. 245. 

3. The words “sue and be sued” in their normal connotation embrace 
all civil process incident to the commencement or continuance of 
legal proceedings. Garnishment and attachment commonly are 
part and parcel of the process, provided by statute, for the col- 
lection of debts. P. 245. 

289 Mich. 91; 286 N. W. 169, affirmed. 


CERTIORARI, 308 U. S. 541, to review the affirmance of 
a judgment against the Federal Housing Administration 
in a garnishment proceeding. 
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Mr. Sidney J. Kaplan, with whom Solicitor General 
Jackson, Assistant Attorney General Shea, and Messrs. 
Melvin H. Siegel, Paul A. Sweeney, Thomas Harris, and 
Abner H. Ferguson were on the brief, for petitioner. 


Mr. Gus O. Nations for respondent. 


Mr. Justice Dovucuas delivered the opinion of the 
Court. 


The question presented here is whether the Federal 
Housing Administration is subject to garnishment for 
moneys due to an employee. The Supreme Court of the 
State of Michigan held that it was. 289 Mich. 91; 286 
N. W. 169. We granted certiorari in view of the import- 
ance of the problem and the confused state of the author- 
ities on the right to garnishee recently created agencies 
or corporations of the federal government.’ 

In 1930 respondent obtained final judgment in Mich- 
igan against one Heffner and one Brooks. In 1938 peti- 
tioner was served with a writ of garnishment issued by 
the Michigan court.? Petitioner appeared and filed an 
answer and disclosure stating that Brooks was no longer 
connected with it due to his death subsequent to service 
of the writ but admitting that it owed Brooks at the time 


*Garnishment of wages due an employee of the United States 
Shipping Board Merchant Fleet Corporation was disallowed in 
McCarthy v. United States Shipping Board Merchant Fleet Corp., 
60 App. D. C. 311; 53 F. 2d 923. Contra: Haines v. Lone Star 
Shipbuilding Co., 268 Pa. 92; 110 A. 788. As to the Home Owners’ 
Loan Corporation, a similar conflict of decisions has arisen. That it 
is not subject to garnishment see Home Owners’ Loan Corp. v. Hardie 
& Caudle, 171 Tenn. 43; 100 8S. W. 2d 238. And see Manufacturer's 
Trust Co. v. Ross, 252 App. Div. 292; 299 N. Y. S. 398. That it is 
subject to garnishment see Central Market, Inc. v. King, 132 Neb. 
380; 272 N. W. 244; Gill v. Reese, 53 Oh. App. 134; 4 N. E. 2d 273; 
McAvoy v. Weber, 198 Wash. 370; 88 P. 2d 448. 

* Mich. Stat. Ann. (1938) § 27.1855 et seq. 
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of his death $71.11. Its answer further asserted that it 
was “an agency of the United States Government and is, 
therefore, not subject to garnishee proceedings.” On mo- 
tion of respondent judgment was entered against peti- 
tioner for the amount of its indebtedness to Brooks and 
execution was allowed thereunder. On appeal to the 
Supreme Court of Michigan that judgment was 
affirmed. 

The problem here is unlike that in Buchanan v. Alez- 
ander, 4 How. 20, where creditors of seamen of the frigate 
Constitution were not allowed to attach their wages in 
the hands of a disbursing officer of the federal government. 
That ruling was derived from the principle that the 
United States cannot be sued without its consent. There 
no consent whatsoever to “sue and be sued” had been 
given. Here the situation is different. Sec. 1 of Title I 
of the National Housing Act (Act of June 27, 1934, e. 
847; 48 Stat. 1246) authorized the President “to create 
a Federal Housing Administration, all of the power of 
which shall be exercised by a Federal Housing Adminis- 
trator.” That section was amended in 1935 (Act of Au- 
gust 23, 1935, c. 614; 49 Stat. 684, 722) by adding thereto 
the provision that “The Administrator shall, in carrying 
out the provisions of this title and titles II and III, be 
authorized, in his official capacity, to sue and be sued in 
any court of competent jurisdiction, State or Federal.” 

Since consent to “sue and be sued” has been given by 
Congress, the problem here merely involves a determina- 
tion of whether or not garnishment comes within the 
scope of that authorization. No question as to the power 
of Congress to waive the governmental immunity is 
present. For there can be no doubt that Congress has 
full power to endow the Federal Housing Administration 
with the government’s immunity from suit or to deter- 
mine the extent to which it may be subjected to the judi- 
cial process. Federal Land Bank vy. Priddy, 295 U. S. 
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229; Keifer & Keifer v. Reconstruction Finance Corp., 
306 U. S. 381. 

As indicated in Keifer & Keifer v. Reconstruction 
Finance Corp., supra, we start from the premise that such 
waivers by Congress of governmental immunity in case 
of such federal instrumentalities should be liberally con- 
strued. This policy is in line with the current disfavor of 
the doctrine of governmental immunity from suit, as evi- 
denced by the increasing tendency of Congress to waive 
the immunity where federal governmental corporations 
are concerned. Keifer & Keifer v. Reconstruction Finance 
Corp., supra. Hence, when Congress establishes such an 
agency, authorizes it to engage in commercial and busi- 
ness transactions with the public, and permits it to “sue 
and be sued,” it cannot be lightly assumed that restric- 
tions on that authority are to be implied. Rather if the 
general authority to “sue and be sued” is to be delimited 
by implied exceptions, it must be clearly shown that cer- 
tain types of suits are not consistent with the statutory 
or constitutional scheme,* that an implied restriction of 
the general authority is necessary to avoid grave inter- 
ference with the performance of a governmental func- 
tion, or that for other reasons it was plainly the purpose 
of Congress to use the “sue and be sued” clause in a nar- 
row sense. In the absence of such showing, it must be 
presumed that. when Congress launched a governmental 
agency into the commercial world and endowed it with 
authority to “sue or be sued,” that agency is not less 
amenable to judicial process than a private enterprise 
under like circumstances would be. 

Clearly the words “sue and be sued” in their normal 
connotation embrace all civil process incident to the 
commencement or continuance of legal proceedings. 
Garnishment and attachment commonly are part and 


*Cf. Porto Rico v. Rosaly, 227 U.S. 270. 
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parcel of the process, provided by statute, for the collee- 
tion of debts.*. In Michigan a writ of garnishment is a 
civil process at law, in the nature of an equitable attach- 
ment. See Posselius v. First National Bank, 264 Mich. 
687; 251 N.W. 429. But however it may be denomi- 
nated, whether legal or equitable,° and whenever it may 
be available, whether prior to® or after final judgment,’ 
garnishment is a well-known remedy available to suitors. 
To say that Congress did not intend to include such civil 
process in the words “sue and be sued” would in general 
deprive suits of some of their efficacy. Hence, in absence 
of special circumstances, we assume that when Congress 
authorized federal instrumentalities of the type here in- 
volved to “sue and be sued” it used those words in their 
usual and ordinary sense.* State decisions barring gar- 


*See Shinn, Attachment & Garnishment, Chs. I, XXIII. As to 
garnishment of wage claims, see Sturges & Cooper, Credit Adminis- 
tration and Wage Earner Bankruptcies, 42 Yale L. Journ. 487, 503 
et seq. 

°Cf. Williams v. T. R. Sweat & Co., 103 Fla. 461; 137 So. 698; 
Campagna v. Automatic Electric Co., 293 Ill. App. 487; 12 N. E. 
2d 695, with Commercial Investment Trust, Inc. v. William Frank- 
furth Hardware Co., 179 Wis. 21; 190 N. W. 1004; Diamond Cork 
Co. v. Maine Jobbing Co., 116 Me. 67; 100 A. 7. 

*Col. Code Civ. Proc., ch. 7, § 129; Deering’s Calif. Code Civ. 
Proc., § 543. 

*N. Y. Civ. Prac. Act, § 684; Purdon’s Penn. Stat. § 2994. In 
Michigan no garnishment for money owing the principal defendant 
on account of labor performed by him shall be commenced until 
after judgment has been obtained against such principal defendant. 
Mich. Stat. Ann., § 27.1855. 

*In Weston v. City Council of Charleston, 2 Pet. 449, 464, Chief 
Justice Marshall in defining the word “suit,” as used in the 25th 
section of the Judicial Act of 1789 giving this Court jurisdiction to 
review on enumerated conditions a “final judgment or decree in any 
suit in the highest court of law or equity of a state in which a decision 
in the suit could be had” (43 Stat. 937), said: 

“The term is certainly a very comprehensive one, and is under- 
stood to apply to any proceeding in a court of justice, by which an 
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nishment against a public body though it may “sue and 
be sued” ® are not persuasive here as they reflect purely 
local policies concerning municipalities, counties and the 
like, and involve considerations not germane to the prob- 
lem of amenability to suit of the modern federal govern- 
mental corporation. 

Our conclusion is strengthened by the legislative his- 
tory of the many recently created governmental agencies 
or corporations. It shows that in but few instances was 
a proviso added to the “sue and be sued” clause prohibit- 
ing garnishment or attachment.’® The fact that in the 
run of recent statutes no such exceptions were made and 
that in only a few of them were any special prohibitions 
included adds corroborative weight to our conclusion that 
such civil process was intended. 

Up to this point, however, petitioner does not raise its 
major objections. Rather it grounds its claim to im- 
munity from garnishment largely on statutory construc- 
tion and on matters of policy. As to the former, it relies 
heavily on the fact that the authority to “sue and be 
sued” excludes cases unrelated to the Administrator’s own 
duties or liabilities since the statute provides that the 
“Administrator shall, in carrying out the provisions of 
this title [Title I] and titles II and III” be authorized to 


individual pursues that remedy in a court of justice, which the law 
affords him. The medes of proceeding may be various, but if a 
right is litigated between parties in a court of justice, the proceeding 
by which the decision of the court is sought, is a suit.” 

*Central of Georgia Ry. Co. v. Andalusia, 218 Ala. 511; 119 So. 
236; Duvall County v. Charleston Lumber Co., 45 Fla. 256, 265; 
33 So. 531; Chicago v. Hasley, 25 Ill. 595. 

* As respects the forty government corporations listed in Keifer & 
Keifer v. Reconstruction Finance Corp., supra, pp. 390-391, where 
Congress included the authority to “sue and be sued,” express pro- 
hibition against attachment and garnishment was provided in only 
two instances. They are the Federal Crop Insurance Corporation (52 
Stat. 72, 73) and the Farmers’ Home Corporation (50 Stat. 527). 
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“sue and be sued.” Petitioner therefore contends that Con- 
gress has consented to a suit against the Administrator 
only where the plaintiff is a party to a transaction with 
him which in turn is related to “carrying out” the provi- 
sions of those titles. Title I contains the only provisions 
material here. Sec. 1 gave the Administrator, inter alia, 
authority to appoint such officers and employees “as he 
may find necessary’; to “prescribe their authorities, 
duties, responsibilities, and tenure and fix their compensa- 
tion, without regard to the provisions of other laws appli- 
cable to the employment or compensation of officers or 
employees of the United States”; and to “make such ex- 
penditures (including expenditures for personal services 
and rent at the seat of government and elsewhere, for law 
books and books of reference, and for paper, printing, and 
binding) as are necessary to carry out the provisions of 
this title and titles II and III, without regard to any other 
provisions of law governing the expenditure of public 
funds.” Sec. 2 gave limited authority to the Administra- 
tor to insure financial institutions; § 3, authority to make 
loans to such institutions. Since the Administrator could 
be sued, in his official capacity, in “carrying out” the pro- 
visions of Title I, it would seem clear that such suits as 
were based on employment contracts made pursuant to 
the authority granted by $1 were permitted. Accord- 
ingly, it seems clear that Brooks, whose claim ** was gar- 
nisheed by respondent, could have sued on that claim and 
obtained the benefit of that civil process which was avail- 
able in the appropriate state or federal proceeding. Fed- 
eral Land Bank v. Priddy, supra. To allow respondent 
to reach that claim through a writ of garnishment is 


“ While the record shows that Brooks had been “connected” with 
the petitioner it does not show the nature of the debt due him. The 
’ brief which petitioner filed below, however, recited that Brooks was 
an employee; and no defense was interposed that the claim did not 
arise under Title I of the Act. 
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therefore not to enlarge petitioner’s liability nor to add 
one iota to the scope of $1. For the end result is simply 
to allow a suit for the collection of a claim on which Con- 
gress expressly made petitioner suable. The mere change 
in the payee does not make the suit unrelated to the 
duties and liabilities of the Administrator under § 1. 

But petitioner strongly urges considerations of policy 
against this conclusion and stresses the heavy burdens 
which would be imposed on such governmental instru- 
mentalities if garnishment were permitted. It asserts 
that the task of preparing answers, disclosures and re- 
turns to numerous garnishment processes in the courts 
of each of the states would appreciably impede the fed- 
eral functions of such an agency. It points to various 
state legislation regulating and restricting garnishment 
against public bodies and concludes that if immunity of 
public bodies from garnishment is to be abrogated, it 
should be done by legislation so that the remedy could 
be appropriately molded to fit the needs of government. 

In our view, however, the bridge was crossed when 
Congress abrogated the immunity by this “sue and be 
sued” clause. And no such grave interference with the 
federal function has been shown to lead us to imply that 
Congress did not intend the full consequences of what it 
said. Hence, considerations of convenience, cost and 
efficiency ‘* which have been urged here are for Congress 
which, as we have said, has full authority to make such 
restrictions on the “sue and be sued” clause as seem to 
it appropriate or necessary. 

There is some point made of the fact that suit was 
brought against the Federal Housing Administration 
rather than against the Administrator. But when the 


* Cf. Fortas, Wage Assignments in Chicago, 42 Yale L. Journ. 526: 
Nugent, Hamm, Jones, Wage Executions for Debt, Bull. No. 622, 
Bureau of Lab. Statistics, U. S. Dept. of Labor. 
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statute authorizes suits by or against the Administrator 
“in his official capacity” we conclude that that permits 
actions by or against the Federal Housing Administra- 
tion. The Administrator acts for and on behalf of the 
Federal Housing Administration, since by express terms 
of the Act all of the powers of the latter “shall be exer- 
cised” by him. Hence action by him in the name of the 
Federal Housing Administration would be action in his 
official capacity. 

Petitioner claims that execution should not have been 
allowed under the judgment. The Act permits the Ad- 
ministrator “to sue and be sued in any court of compe- 
tent jurisdiction, State or Federal.” Whether by Michi- 
gan law execution under such a judgment may be had is, 
like the availability of garnishment, Federal Land Bank 
v. Priddy, supra, a state question. And so far as the fed- 
eral statute is concerned, execution is not barred, for it 
would seem to be part of the civil process embraced 
within the “sue and be sued” clause. That does not, of 
course, mean that any funds or property of the United 
States can be held responsible for this judgment. Claims 
against a corporation are normally collectible only from 
corporate assets. That is true here. Congress has spe- 
cifically directed that all such claims against the Federal 
Housing Administration of the type here involved “shall 
be paid out of funds made available by this Act.” § 1. 
Hence those funds, and only those, are subject to execu- 
tion. The result is that only those funds which have 
been paid over to the Federal Housing Administration in 
accordance with § 1 and which are in its possession, sev- 
ered from Treasury funds and Treasury control, are sub- 
ject to execution. Since no consent to reach government 
funds has been given, execution thereon would run coun- 
ter to Buchanan v. Alexander, supra. To conclude other- 
wise would be to allow proceedings against the United 
States where it had not waived its immunity. This re- 
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striction on execution may as a practical matter deprive 
it of utility, since funds of petitioner appear to be de- 
posited with the Treasurer of the United States and pay- 
ments and other obligations are made through the Chief 
Disbursing Officer of the Treasury."* But that is an in- 
herent limitation, under this statutory scheme, on the 
legal remedies which Congress has provided. And since 
respondent obtains its right to sue from Congress, it nec- 
essarily must. take it subject to such restrictions as have 
been imposed. The fact that execution may prove futile 
is one of the notorious incidents of litigation, as is the 
fact that execution is not an indispensable adjunct of 
the judicial process.“* 

Affirmed. 


Mr. Justice Murpuy did not participate in the con- 
sideration or decision of this case. 





SOUTH CHICAGO COAL & DOCK CO. Er AL. v. 
BASSETT, DEPUTY COMMISSIONER. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 262. Argued January 11, 1940—Decided February 26, 1940. 


1. In providing by the Longshoremen’s and Harbor Workers’ Act 
for payment by employers of compensation for injuries or death 
suffered by employees engaged in maritime employment on vessels 
in navigable waters, Congress exerted its constitutional power to 
modify the admiralty law. P. 256. 


“Fifth Annual Report, Federal Housing Administration (1938), 


p. 157. 

“See Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U.S. 249, 263; 
Commonwealth Finance Corp. v. Landis, 261 F. 440, 443-444. Cf. 
Pauchogue Land Corp. v. Long Island State Park Comm’n, 243 N. Y. 
15; 152 N. E. 451; New South Wales v. Bardolph, 52 Common- 
wealth L. Rep. 455. 
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2. The classification excepting from the Act a “master or member 
of a crew of any vessel,” § 3 (a) (1), was within that power. 
P. 256. 

. The Act applies to those who serve on vessels as laborers, whose 
work is of the sort performed by longshoremen and harbor workers, 
and who are thus distinguished from those employees who are 
naturally and primarily on board to aid in navigation. P. 257. 

4. In so far as the decision whether an injured employee was or was 
not a “member of the crew” turns on a question of fact, the 
authority to determine is conferred by the Act on the deputy 
commissioner, and his finding, if sustained by evidence, is con- 
clusive and must be accepted by the District Court without 
attempting a new trial. P. 257. 

5. The legal meaning of the word “crew” must be determined with 
reference to the context and purpose of the particular statute in 
which the word is used. P. 258. 

6. The fact that the boat’s captain, to make up the complement of 

“deckhands” required by a certificate of inspection, included the 

employee whose status under this Act is in question does not fix 

his status as that of a member of the crew. The question concerns 

his actual duties. P. 260. 

. Evidence held sufficient to sustain a finding by a deputy commis- 
sioner that the person on account of whose death compensation was 
claimed under the above-mentioned Act was not a member of the 
crew. P. 260. 

104 F. 2d 522, affirmed. 


wP) 


~ 


CERTIORARI, 308 U. S. 532, to review the reversal of a 
judgment of the District Court vacating an award under 
the Longshoremen’s and Harbor Workers’ Act. 


Mr. Robert J. Fononie, with whom Mr. Hayes Mc- 
Kinney was on the brief, for petitioners. 


Assistant Attorney General Shea, with whom Solicitor 
General Jackson and Messrs. Melvin H. Siegel, Paul A. 
Sweeney, and Aaron B. Holman were on the brief, for 
respondent. 
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Mr. Cuter Justice HuGues delivered the opinion of 
the Court. 


John Schumann, an employee of petitioner, South 
Chieago Coal & Dock Company, was drowned while 
serving his employer on a vessel in navigable waters of 
the United States. His widow was awarded compen- 
sation by the deputy commissioner under the Longshore- 
men’s and Harbor Workers’ Compensation Act.’ The 
deputy commissioner found that decedent was performing 
services on the vessel as a laborer and fell from the vessel 
into the water. The employer and its surety brought 
suit in the District Court to restrain the enforcement of 
the award, contending that decedent was employed as a 
member of the crew and hence that compensation was 
not payable. The District Court granted a trial de novo 
and finding that the decedent was a member of the crew 
vacated the award. 

The Court of Appeals found that the evidence before 
the District Court was similar to that heard by the 
deputy commissioner; that the facts were not in dispute; 
that the District Court in reviewing the finding of the 
deputy commissioner was precluded from weighing the 
evidence, being required to examine the record and ascer- 
tain whether there was any evidence to support the com- 
missioner’s finding. Holding that there was such evi- 
dence, the Court of Appeals reversed the decree of the 
District Court and directed the dismissal of the bill of 
complaint. 104 F. 2d 522. Because of an alleged con- 
flict with a decision of the Court of Appeals of the Fifth 
Circuit in the case of Maryland Casualty Co. v. Lawson, 
94 F. 2d 190, we granted certiorari, 308 U. S. 532. 


*44 Stat. 1424; 33 U.S. C. and U.S. C. Supp. IV, §§ 901, et sea 
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The statute provides specifically in § 3 as to “Cover- 
age,”’ that no compensation shall be payable in respect 
of the disability or death of a “master or member of a 
crew of any vessel.’”’* And these persons were excluded 
from the definition of the term employee. § 2 (3). 

It appears that the vessel was a lighter of 312 net tons 
used for fueling steamboats and other marine equipment. 
It was licensed to operate in the Calumet River and 
Harbor and in the Indiana River and Harbor. The Court 
of Appeals thus summarized its operations: “It supplied 
coal to other vessels on their order, each operation con- 
suming only a couple of hours. It had no sleeping or 
eating quarters. Its certificates of inspection required 
that ‘Included in the entire crew hereinafter specified 
and designated there must be 1 licensed master and 
pilot, 1 licensed chief engineer, three seamen, 1 fireman’. 
If deceased were counted as a member of the crew, the 
full complement of the ship was present. Otherwise 
not.” The captain testified before the deputy commis- 
sioner that he had five men on the boat with him, one 


* The entire text of § 3 is as follows: 

“Sec. 3. Coverage —(a) Compensation shall be payable under this 
chapter in respect of disability or death of an employee, but only if 
the disability or death results from an injury occurring upon the navi- 
gable waters of the United States (including any drydock) and if 
recovery for the disability or death through workmen’s compensation 
proceedings may not validly be provided by State law. No com- 
pensation shall be payable in respect of the disability or death of— 

“(1) A master or member of a crew of any vessel, nor any person 
engaged by the master to load or unload or repair any small vessel 
under eighteen tons net; or 

“(2) An officer or employee of the United States or any agency 
thereof or of any State or foreign government, or of any political 
subdivision thereof. 

“(b) No compensation shall be payable if the injury was occasioned 
solely by the intoxication of the employee or by the willful intention 
of the employee to injure or kill himself or another.” 33 U.S. C. 903. 

*33 U.S. C. 902 (3). 
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engineer, fireman and three “deckhands,” the decedent 
being one of the latter. The Court of Appeals described 
his chief task as “facilitating the flow of coal from his 
boat to the vessel being fueled—removing obstructions 
to the flow with a stick. He performed such additional 
tasks as throwing the ship’s rope in releasing or making 
the boat fast. He performed no navigation duties. He 
occasionally did some cleaning of the boat. He did no 
work while the boat was en route from dock to the vessel 
to be fueled.” The Court of Appeals thought it signifi- 
cant that his only duty relating to navigation was the 
incidental task of throwing the ship’s line; that his pri- 
mary duty was to free the coal if it stuck in the hopper 
while being discharged into the fueled vessel while both 
boats were at rest; that he had no duties while the boat 
was in motion; that he was paid an hourly wage; that he 
had no “articles”; that he slept at home and boarded off 
ship; that he was called very early in the morning each 
day as he was wanted; that while he had worked only 
three weeks, and it might have been possible that he 
would have been retained for years to come, his employ- 
ment was somewhat akin to temporary employment. 

In Nogueira v. New York, N. H. & H. R. Co., 281 U.S. 
128, we had occasion to consider the purpose and scope of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act. Its general scheme was to provide compensation 
to employees engaged in maritime employment, except 
as stated, for disability or death resulting from injury 
occurring upon the navigable waters of the United States 
where recovery through workmen’s compensation pro- 
ceedings might not validly be provided by state law. We 
had held that one engaged as a stevedore in loading a 
ship lying in port in navigable waters was performing a 
maritime service and that the rights and liabilities of the 
parties were matters within the admiralty jurisdiction. 
Atlantic Transport Co. v. Imbrovek, 234 U. 8. 52. But 
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the Court had also held that in the case of a longshore- 
man who was injured on the land, although engaged in 
unloading a vessel, the local law governed and hence the 
workmen’s compensation law of the State applied. State 
Industrial Commission v. Nordenholt Corporation, 259 
U.S. 263. The distinction had thus been maintained be- 
tween injuries on land and those suffered by persons 
engaged in maritime employment on a vessel in navigable 
waters. As to the latter, no doubt was entertained of 
the power of Congress to modify the admiralty law and 
to provide for the payment by employers of compensa- 
tion.* And in thus providing, Congress had constitu- 
tional authority to define the classes of such employees 
who should receive compensation and to exclude those 
described in § 3. Nogueira v. New York, N. H. & H.R. 
Co., supra. 

The legislative history of the exception now before us 
throws light upon the intention of Congress. For those 
employees who are entitled to compensation, the remedy 
under the Act is exclusive. § 5.° This made inapplicable 
to such employees the provision of § 33 of the Merchants 
Marine Act (called the Jones Act). which carried to “sea- 
men” at their election the benefit of the provisions of 
the Federal Employers’ Liability Act. The bill, which 
became the Longshoremen’s and Harbor Workers’ Com- 
pensation Act, was at one stage amended so as to include 
a master and members of a crew of a vessel owned by a 


“See Waring v. Clarke, 5 How. 441, 457, 458; The Lottawanna, 21 
Wall. 558, 577; Butler v. Boston Steamship Co., 130 U. 8S. 527, 556, 
557; In re Garnett, 141 U. S. 1, 14; Atlantic Transport Co. v. 
Imbrovek, 234 U. 8. 52, 60, 62; Southern Pacific Co. v. Jensen, 244 
U.S. 205, 215; Washington v. Dawson & Co., 264 U.S. 219, 227, 228; 
Panama Railroad Co. v. Johnson, 264 U. 8. 375, 386, 388; Nogueira 
v. New York, N. H. & H.R. Co., 281 U.S. 128, 138. © 

°33 U. S. C. 905. 

*41 Stat. 1007. 
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citizen of the United States.* They preferred however 
to remain outside the compensation provisions and thus 
to retain the advantages of their election under the Jones 
Act, and the bill was changed accordingly so as to exempt 
“seamen.” Then, in its final passage, the words “a mas- 
ter or member of a crew” were substituted for “seamen.” * 
We think that this substitution has an important signif- 
icance here. For we had held that longshoremen en- 
gaged on a vessel at a dock in navigable waters, in the 
work of loading or unloading, were “seamen.” Jnter- 
national Stevedoring Co. v. Haverty, 272 U. S. 50; 
Northern Coal Co. v. Strand, 278 U.S. 142. And, also, 
that such seamen if injured on a vessel in navigable 
waters, unlike one injured on land, could not have the 
benefit of a state workmen’s compensation act. South- 
ern Pacific Co. v. Jensen, 244 U. 8. 205. We think it is 
clear that Congress in finally adopting the phrase “a 
master or member of a crew” in making its exception, 
intended to leave entitled to compensation all those 
various sorts of longshoremen and harbor workers who 
were performing labor on a vessel® and to whom state 
compensation statutes were inapplicable. The question 
is whether the decedent in this instance fell within that 
class. 

So far as the decision that this employee, who was at 
work on this vessel in navigable waters when he sustained 
his injuries, was or was not “a member of a crew” turns on 
questions of fact, the authority to determine such ques- 
tions has been confided by Congress to the deputy com- 


* House Rep. No. 1767, 69th Cong., 2d sess., pp. 1, 2, 20. 

“Cong. Rec., 69th Cong., 2d sess., vol. 68, pt. 5, pp. 5402, 5403, 
5908; Nogueira v. New York, N. H. & H. R. Co., 281 U.S. 128, 136. 

* Except where they are engaged “to load or unload or repair any 
small vessel under eighteen tons net.” § 3 (a) (1), 33 U.S. C. 
903 (a) (1). 


215234°—40——_17 
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missioner.” Hence the Court of Appeals correctly ruled 
that his finding, if there was evidence to support it, was 
conclusive and that it was the duty of the District Court 
to ascertain whether it was so supported and, if so, to give 
it effect without attempting a retrial. We have so held 
with respect to the conclusiveness of the finding of the 
deputy commissioner that an injury to an employee 
arose “out of and in the course of the employment,” 
Voehl v. Indemnity Insurance Co., 288 U. S. 162, 166; 
as to the finding of the dependency of a claimant for 
compensation, L’Hote v. Crowell, 286 U. 8. 528, The 
Admiral Peoples, 295 U. S. 649, 653, 654; and as to the 
finding that the employee had committed suicide and 
hence that compensation was not payable, Del Vecchio 
v. Bowers, 296 U. S. 280, 287. In the Del Vecchio case 
the question was with respect to the application of the 
exception made by paragraph (b) of § 3 with respect to 
“Coverage,” and we see no reason for a different view as 
to the application of paragraph (a) (1) of the same 
section. 

Petitioners urge that the question whether the deced- 
ent was a member of a “crew” was a question of law. 
That is, that upon the undisputed facts the decedent 
must be held as a matter of law to have been a member 
of a “crew” as distinguished from a longshoreman or 
laborer at work upon the vessel. We are unable so to 
conclude. 

The word “crew” does not have an absolutely unvary- 
ing legal significance. As Mr. Justice Story said in 
United States v. Winn, 3 Sumn. 209,"* the general sense 
of the word crew is “equivalent to ship’s company” 
which would embrace all the officers as well as the com- 
mon seamen. But it was observed that the laws upon 


* 33 U.S. C. 919 (a), 921. 
“98 Fed. Cas. 733, Case No. 16,740. 
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maritime subjects sometimes used the word crew in that 
general sense and “sometimes in other senses, more limited 
and restrained.” “It is sometimes used to comprehend 
all persons composing the ship’s company, including the 
master; sometimes to comprehend the officers and com- 
mon seamen, excluding the master; and sometimes to 
comprehend the common seamen only, excluding the 
master and officers.” It was therefore deemed necessary 
to consider the context of the particular use of the term 
and the object to be accomplished by the enactment un- 
der consideration. In The Bound Brook, 146 F. 160, 164, 
it was said that “When the ‘crew’ of a vessel is referred 
to, those persons are naturally and primarily meant who 
are on board her aiding in her navigation, without refer- 
ence to the nature of the arrangement under which they 
are on board.” Judge Hough in The Buena Ventura, 
243 F. 797, 799, thought that statement was a fair sum- 
mary, and in his view one who served the ship “in her 
navigation” was a member of the “crew.” J/d., p. 800. 
See, also, Seneca Gravel Co. v. McManigal, 65 F. 2d 779. 
Recently, in considering the application of the Jones 
Act to “any seaman,” we adverted to the “range of varia- 
tion” in the use of the word “crew,” and it was again 
emphasized that what concerned us in that case, which 
had relation to the status of a “master,” was “not the 
scope of the class of seamen at other times and in other 
contexts.” We said that our concern there was “to de- 
fine the meaning for the purpose of a particular statute 
which must be read in the light of the mischief to be 
corrected and the end to be attained.” Warner v. Goltra, 
293 U.S. 155, 158. 

That is our concern here in construing this particular 
statute—the Longshoremen’s and Harbor Workers’ Com- 
pensation Act—with appropriate regard to its distinctive 
aim. We find little aid in considering the use of the term 
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“crew” in other statutes having other purposes. This Act, 
as we have seen, was to provide compensation for a class 
of employees at work on a vessel in navigable waters 
who, although they might be classed as seamen (Jnter- 
national Stevedoring Co. v. Haverty, supra), were still 
regarded as distinct from members of a “crew.” They 
were persons serving on vessels, to be sure, but their serv- 
ice was that of laborers, of the sort performed by long- 
shoremen and harbor workers and thus distinguished from 
those employees on the vessel who are naturally and pri- 
marily on board to aid in her navigation. See De Wald v. 
Baltimore & Ohio R. Co., 71 F. 2d 810; Diomede v. Lowe, 
87 F. 2d 296; Moore Dry Dock Co. v. Pillsbury, 100 F. 2d 
245. 

Regarding the word “crew” in this statute as referring 
to the latter class, we think there was evidence to support 
the finding of the deputy commissioner. The fact that 
the certificate of inspection called for three “deckhands” 
and that the captain included the decedent to make up 
that complement is not controlling. The question con- 
cerns his actual duties. These duties, as the Court of Ap- 
peals said, did not pertain to navigation, aside from the 
incidental task of throwing the ship’s rope or making the 
boat fast, a service of the sort which could readily be 
performed or aided by a harbor worker. What the court 
considered as supporting the finding of the deputy com- 
missioner was that the primary duty of the decedent was 
to facilitate the flow of coal to the vessel being fueled, 
that he had no duties while the boat was in motion, that 
he slept at home and boarded off ship and was called each 
day as he was wanted and was paid an hourly wage. 
Workers of that sort on harbor craft may appropriately 
be regarded as “in the position of longshoremen or other 
casual workers on the water.” Scheffler v. Moran Towing 


Co., 68 F. 2d 11, 12. Even if it could be said that the 
evidence permitted conflicting inferences, we think that 
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there was enough to sustain the deputy commissioner’s 
ruling. 
The judgment of the Court of Appeals is 
Affirmed. 


Mr. Justice Murpuy took no part in the consideration 
and decision of this case. 





AMALGAMATED UTILITY WORKERS (C. I. 0.) v. 
CONSOLIDATED EDISON CO. OF NEW YORK 
ET AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 342. Argued January 31, 1940—Decided February 26, 1940. 


Under the National Labor Relations Act, the authority to apply to 
the Circuit Court of Appeals to have an employer adjudged in 
contempt for failure to obey a decree enforcing an order of the 
National Labor Relations Board lies exclusively in the Board 
itself, acting as a public agency. A labor organization has no 
standing to make such an application in virtue of having filed the 
charges upon which the Board’s proceedings were initiated. P. 269. 

106 F. 2d 991, affirmed. 


CERTIORARI, 308 U. S. 541, to review the denial of an 
application for a contempt order. 


Mr. Louis B. Boudin for petitioner. 


Mr. William L. Ransom for Consolidated Edison Co. 
et al.; and Mr. Isaac Lobe Straus, with whom Mr. Claude 
A. Hope was on the brief, for International Brotherhood 
of Electrical Workers et al., respondents. 


Mr. Curer Justice HuGcuHes delivered the opinion of 
the Court. 


The National Labor Relations Board ordered the Con- 
solidated Edison Company of New York and its af- 
filiated companies to desist from certain labor practices 
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found to be unfair and to take certain affirmative action. 
The Cireuit Court of Appeals granted the Board’s 
petition for enforcement of the order, and its decree, as 
modified, was affirmed by this Court. 305 U. S. 197. 
Petitioner, Amalgamated Utility Workers, brought the 
present proceeding before the Circuit Court of Appeals 
to have the Consolidated Edison Company and its af- 
filiated companies adjudged in contempt for failure to 
comply with certain requirements of the decree. 

The Board, in response to the motion, asserted its will- 
ingness to participate in an investigation to ascertain 
whether acts in violation of the decree had been com- 
mitted and suggested that the court direct such investi- 
gation as might be deemed appropriate. 

The Court of Appeals denied the application upon the 
ground that petitioner had “no standing to press a charge 
of civil contempt, if contempt has been committed.” 
The court held that under the National Labor Relations 
Act “the Board is the proper party to apply to the court 
for an order of enforcement and to present to the court 
charges that the court’s order has not been obeyed.” 106 
F. 2d 991. In view of the importance of the question in 
relation to the proper administration of the National 
Labor Relations Act, we granted certiorari. 308 U. S. 
541. 

Petitioner contends that the National Labor Relations 
Act’ “creates private rights’; that the Act recognizes 
the rights of labor organizations; and that it gives the 
parties upon whom these rights are conferred status in 
the courts for their vindication. In support of its alleged 
standing, petitioner urges that under its former name 
(United Electrical and Radio Workers of America) it 
filed with the National Labor Relations Board charges 
against the respondent companies, and that it was upon 


*49 Stat. 449, 29 U.S. C. 151, et seq. 
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these charges that the Board issued its complaint and 
held the hearing which resulted in the order in question. 
Also, that petitioner was permitted to intervene in the 
proceedings before the Circuit Court of Appeals where 
the companies had moved to set aside the Board’s order 
and the Board had moved to enforce it; and that the 
petitioner had also been heard in this Court in the 
certiorari proceedings for review of the decree of 
enforcement. 

Petitioner invokes the statement in § 1 of the Act of 
“findings and policy,” with respect to the effect of the 
denial by employers of the right of employees to organ- 
ize and to bargain collectively, and in particular the pro- 
vision of § 7 * that 
“Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain col- 
lectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose 
of collective bargaining or other mutual aid or 
protection.” 

Neither this provision, nor any other provision of the 
Act, can properly be said to have “created” the right of 
self-organization or of collective bargaining through rep- 
resentatives of the employees’ own choosing. In Na- 
tional Labor Relations Board v. Jones & Laughlin Steel 
Corp., 301 U. S. 1, 33, 34, we observed that this right 
is a fundamental one; that employees “have as clear a 
right to organize and select their representatives for law- 
ful purposes” as the employer has “to organize its busi- 
ness and select its own officers and agents”; that discrim- 
ination and coercion “to prevent the free exercise of the 
right of employees to self-organization and representa- 
tion” was a proper subject for condemnation by compe- 
tent legislative authority. We noted that “long ago” 


*29 U.S. C. 157. 
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we had stated the reason for labor organizations,—that 
through united action employees might have “opportu- 
nity to deal on an equality with their employer,” referring 
to what we had said in American Steel Foundries v. Tri- 
City Central Council, 257 U. S. 184, 209. And in recog- 
nition of this right, we concluded that Congress could 
safeguard it in the interest of interstate commerce and 
seek to make appropriate collective action “an instrument 
of peace rather than of strife.” To that end Congress 
enacted the National Labor Relations Act. 

To attain its object Congress created a particular 
agency, the National Labor Relations Board, and estab- 
lished a special procedure. The aim, character and scope 
of that special procedure are determinative of the ques- 
tion now before us. Within the range of its consti- 
tutional power, Congress was entitled to determine what 
remedy it would provide, the way that remedy should be 
sought, the extent to which it should be afforded, and the 
means by which it should be made effective. 

Congress declared that certain labor practices should 
be unfair, but it prescribed a particular method by which 
such practices should be ascertained and prevented. By 
the express terms of the Act, the Board was made the 
exclusive agency for that purpose. Section 10 (a) 
provides:* 

“The Board is empowered, as hereinafter provided, to 
prevent any person from engaging in any unfair labor 
practice (listed in section 8) affecting commerce. This 
power shall be exclusive, and shall not be affected by any 
other means of adjustment or prevention that has been 
or may be established by agreement, code, law, or 
otherwise.” 

The Act then sets forth a definite and restricted course 
of procedure. A charge of an unfair labor practice may 


*29 U.S. C. 160 (a). 











AMALGAMATED WORKERS v. EDISON CO. 265 


261 Opinion of the Court. 


be presented to the Board, but the person or group 
making the charges does not become the actor in the 
proceeding. It is the Board, and the Board alone or its 
designated agent, which has power to issue its complaint 
against the person charged with the unfair labor practice. 
If complaint is issued, there must be a hearing before the 
Board or a member thereof or its agent. The person 
against whom the complaint is issued may answer and 
produce testimony. Other persons may be allowed to 
intervene and present testimony, but only in the dis- 
cretion of the Board, or its member or agent conducting 
the hearing. § 10 (b).* The hearing is under the control 
of the Board. The determination whether or not the 
person named in the complaint has engaged or is engag- 
ing in the unfair labor practice rests with the Board. If 
the Board is of the opinion that the unfair labor practice 
has been shown, the Board must state its findings of fact 
and issue its “cease and desist” order with such affirma- 
tive requirements as will effectuate the policy of the Act. 
§ 10 (c).° 

So far, it is apparent that Congress has entrusted to 
the Board exclusively the prosecution of the proceeding 
by its own complaint, the conduct of the hearing, the ad- 
judication and the granting of appropriate relief. The 
Board as a public agency acting in the public interest, 
not any private person or group, not any employee or 
group of employees, is chosen as the instrument to assure 
protection from the described unfair conduct in order to 
remove obstructions to interstate commerce. 

When the Board has made its order, the Board alone is 
authorized to take proceedings to enforce it. For that 
purpose the Board is empowered to petition the Circuit 
Court of Appeals for a decree of enforcement. The court 


‘29 U.S. C. 160 (b). 
°29 U.S. C. 160 (c). 
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is to proceed upon notice to those against whom the order 
runs and with appropriate hearing. If the court, upon 
application by either party, is satisfied that additional 
evidence should be taken, it may order the Board, its 
member or agent, to take it. The Board may then modify 
its findings of fact and make new findings. The jurisdic- 
tion conferred upon the court is exclusive and its decree 
is final save as it may be reviewed in the customary man- 
ner. $10 (e).° Again, the Act gives no authority for any 
proceeding by a private person or group, or by any em- 
ployee or group of employees, to secure enforcement of 
the Board’s order. The vindication of the desired free- 
dom of employees is thus confided by the Act, by reason 
of the recognized public interest, to the public agency 
the Act creates. Petitioner emphasizes the opportunity 
afforded to private persons by § 10 (f).? But that op- 
portunity is given to a person aggrieved by a final order 
of the Board which has granted or denied in whole or in 
part the relief sought. That is, it is an opportunity af- 
forded to contest a final order of the Board, not to enforce 
it. The procedure on such a contest before the Circuit 
Court of Appeals is assimilated to that provided in § 10 
(e) when the Board seeks an enforcement of its order. 
But that assimilation does not change the nature of the 
proceeding under § 10 (f), which seeks not to require 
compliance with the Board’s order but to overturn it. 
What Congress said at the outset, that.the power of 
the Board to prevent any unfair practice as defined in 
the Act is exclusive, is thus fully carried out at every 
stage of the proceeding. The text of the Act is so clear 
in this respect that there is no need to comment upon 
its legislative history. But this puts in a strong light the 


*29 U.S. C. 160 (e). 
*29 U.S. C. 160 (f). 
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legislative intent. In the Senate, the Committee on Edu- 
cation and Labor in its report on the bill said: * 

“Section 10 (a) gives the National Labor Relations 
Board exclusive jurisdiction to prevent and redress un- 
fair labor practices, and, taken in conjunction with sec- 
tion 14, establishes clearly that this bill is paramount 
over other laws that might touch upon similar subject 
matters. Thus it is intended to dispel the confusion re- 
sulting from dispersion of authority and to establish a 
single paramount administrative or quasi-judicial au- 
thority in connection with the development of the Fed- 
eral American law regarding collective bargaining.” 

And the Committee on Labor of the House of Repre- 
sentatives in its report stated: * 

“The Board is empowered, according to the procedure 
provided in section 10, to prevent any person from engag- 
ing in any unfair labor practice listed in section 8 ‘affect- 
ing commerce’, as that term is defined in section 2 (7). 
This power is vested exclusively in the Board and is not 
to be affected by any other means of adjustment or pre- 
vention. The Board is thus made the paramount agency 
for dealing with the unfair labor practices described in 
the bill.” 

After referring to the suitable adaptation of the 
Board’s orders to the needs of particular cases, and espe- 
cially to the power to reinstate employees with or without 
back pay, the Committee continued: 

“No private right of action is contemplated. Essen- 
tially the unfair labor practices listed are matters of pub- 
lic concern, by their nature and consequences, present or 
potential; the proceeding is in the name of the Board, 
upon the Board’s formal complaint. The form of in- 


“Sen. Rep. No. 573, 74th Cong., Ist sess., p. 15. 
°H. R. Rep. No. 972, 74th Cong., Ist sess., p. 21. 
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junctive and affirmative order is necessary to effectuate 
the purpose of the bill to remove obstructions to inter- 
state commerce which are by the law declared to be 
detrimental to the public weal.” 

In both Houses of Congress, the Committees were care- 
ful to say that the procedure provided by the bill was 
analogous to that set up by the Federal Trade Commis- 
sion Act, § 5,’° which was deemed to be “familiar to all 
students of administrative law.” That procedure, which 
was found to be prescribed in the public interest. as dis- 
tinguished from provisions intended to afford remedies 
to private persons, was fully discussed by this Court in 
Federal Trade Commission v. Klesner, 280 U. 8S. 19, 
25, where it was said: 

“Section 5 of the Federal Trade Commission Act does 
not provide private persons with an administrative 
remedy for private wrongs. The formal complaint is 
brought in the Commission’s name; the prosecution is 
wholly that of the Government; and it bears the entire 
expense of the prosecution. A person who deems him- 
self aggrieved by the use of an unfair method of competi- 
tion is not given the right to institute before the Com- 
mission a complaint against the alleged wrongdoer. Nor 
may the Commission authorize him to do so. He may 
of course bring the matter to the Commission’s attention 
and request it to file a complaint. But a denial of his 
request is final. And if the request is granted and a 
proceeding is instituted, he does not become a party to it 
or have any control over it.” 

That sort of procedure concerning unfair competition 
was contrasted with that provided by the Interstate Com- 
merce Act in relation to unjust discrimination. We said 
that “in their bearing upon private rights” they are 
“wholly dissimilar.” The Interstate Commerce Act im- 


#38 Stat. 719, 15 U.S. C. 45. 
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poses upon the carrier many duties and creates in the 
individual corresponding rights. For the violation of the 
private right it affords “a private administrative remedy.” 
The interested person can file as of right a complaint 
before the Interstate Commerce Commission and the car- 
rier is required to make answer. We said that the Fed- 
eral Trade Commission Act “contains no such features.” 
Id., p. 26. The present Act, drawn in analogy to the 
Federal Trade Commission Act, contains no such 
features. 

As Congress has in this instance created a public agency 
entrusted by the terms of its creation with the exclusive 
authority for the enforcement of the provisions of the 
Act, decisions dealing with the legal obligations arising 
under the Railway Labor Act "' cannot be regarded as 
apposite. Teras & New Orleans R. Co. v. Brotherhood 
of Railway Clerks, 281 U. 8S. 548, 569, 570; Virginian 
Railway Co. v. System Federation No. 40, 300 U.S. 515, 
548, 544. 

We think that the provision of the National Labor 
Relations Act conferring exclusive power upon the Board 
to prevent any unfair labor practice, as defined,—a power 
not affected by any other means of “prevention that has 
been or may be established by agreement, code, law, or 
otherwise’”’—necessarily embraces exclusive authority to 
institute proceedings for the violation of the court’s 
decree directing enforcement. The decree in no way 
alters, but confirms, the position of the Board as the en- 
foreing authority. It is the Board’s order on behalf of 
the public that the court enforces. It is the Board’s 
right to make that order that the court sustains. The 
Board seeks enforcement as a public agent, not to give 
effect to a “private administrative remedy.” Both the 
order and the decree are aimed at the prevention of the 


“45 U.S.C. 151. See 50 Harvard Law Review 1089, 1090. 
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unfair labor practice. If the decree of enforcement is 
disobeyed, the unfair labor practice is still not prevented. 
The Board still remains as the sole authority to secure 
that prevention. The appropriate procedure to that end 
is to ask the court to punish the violation of its decree as 
a contempt. As the court has no jurisdiction to enforce 
the order at the suit of any private person or group of 
persons, we think it is clear that the court cannot enter- 
tain a petition for violation of its decree of enforcement 
save as the Board presents it. As the Conference Re- 
port upon the bill stated,’* in case the unfair labor prac- 
tice is resumed, “there will be immediately available to 
the Board an existing court decree to serve as a basis for 
contempt proceedings.” 

The order of the Court of Appeals denying petitioner’s 
motion is 


Affirmed. 


Mr. Justice Murpuy took no part in the considera- 
tion and decision of this cause. 





MINNESOTA Ex REL. PEARSON v. PROBATE 
COURT OF RAMSEY COUNTY ert At. 


APPEAL FROM THE SUPREME COURT OF MINNESOTA. 
No. 394. Argued February 6, 7, 1940—Decided February 26, 1940. 


Under a Minnesota statute a person may be subjected to a pro- 
ceeding akin to lunacy proceedings with a view to his restraint if 
proven to be of a “psychopathic persorality.” In a prohibition 
proceeding the State Supreme Court construed the statute as 
intended to include those persons who, by a habitual course of 
misconduct in sexual matters, have evidenced an utter lack of 
power to control their sexual impulses and who, as a result, are 
likely to attack or otherwise inflict injury, loss, pain or other evil 


* Conference Report, Cong. Rec., 74th Cong., Ist sess., pt. 9, p. 
10,299. 
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on the objects of their uncontrolled and uncontrollable desire; 
and upheld the statute and quashed the alternative writ. Upon 
appeal here, held: 

1. This Court must accept the state court’s construction. P. 273. 

2. The word “include” as used in that court’s opinion, will be 
taken as defining the entire class of persons to whom the statute 
applies and not as describing merely a portion of a larger class. 
Pp. 273-274. 

3. The statute, so construed, is not too vague and indefinite to 
constitute valid legislation. P. 274. 

4. The objection that it denies the equal protection of the laws 
because of unreasonable classification, is untenable. P. 274. 

The legislature is free to recognize degrees of harm and may 
confine its restrictions to those classes of cases where the need is 
deemed to be clearest. 

5. In its procedural aspect, the statute is not invalid on its face. 
P. 275. 

6. Procedural objections that are based upon possible applica- 
tions of the statute in the progress of the cause which have not 
as yet been passed upon by the state court, are premature. P. 277. 

205 Minn. 545; 287 N. W. 297, affirmed. 


APPEAL from a judgment quashing an alternative writ 
of prohibition. 


Mr. Joseph F. Cowern for appellant. 


Messrs. Chester S. Wilson and Kent C. van den Berg, 
with whom Messrs. J. A. A. Burnquist and John A. Weeks 
were on the brief, for appellee. 


Mr. Cuier Justice Hucues delivered the opinion of 
the Court. 


Appellant, Charles Edwin Pearson, petitioned the Su- 
preme Court of Minnesota for a writ of prohibition com- 
manding the Probate Court of Ramsey County, and its 
Judge, to desist from proceeding against him as a 
“psychopathic personality” under Chapter 369 of the 
Laws of Minnesota of 1939. A proceeding under the 
statute had been brought in the Probate Court for the 
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commitment of appellant and an order for his produc- 
tion and examination had been issued. 

Appellant contended that the statute violated the due 
process and equal protection clauses of the Fourteenth 
Amendment of the Federal Constitution. After hearing 
upon an alternative writ, the Supreme Court overruled 
these contentions and quashed the writ. 205 Minn. 545; 
287 N. W. 297. The case comes here on appeal. Jud. 
Code, § 237 (a); 28 U.S. C. 344 (a). 

The statute, in §$ 1, defines the term “psychopathic 
personality” as meaning 
“the existence in any person of such conditions of emo- 
tional instability, or impulsiveness of behavior, or lack 
of customary standards of good judgment, or failure to 
appreciate the consequences of his acts, or a combination 
of any such conditions, as to render such person ir- 
responsible for his conduct with respect to sexual mat- 
ters and thereby dangerous to other persons.” 

Section 2 provides that, except as otherwise therein or 
thereafter provided, the laws relating to insane persons, 
or those alleged to be insane, shall apply with like force 
to persons having, or alleged to have, a psychopathic 
personality. There is a proviso that before proceedings 
are instituted the facts shall first be submitted to the 
county attorney who if he is satisfied that good cause 
exists shall prepare a petition to be executed by a person 
having knowledge of the facts and shall file it with the 
judge of the probate court of the county in which the 
“patient” has his “settlement or is present.” The pro- 
bate judge shall set the matter down for hearing and for 
examination of the “patient.” The judge may exclude 
the general public from attendance. The “patient” may 
be represented by counsel and the court may appoint 
counsel for him if he is financially unable to obtain such 
assistance. The “patient” is entitled to compulsory 
process for the attendance of witnesses in his behaif. 
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The court must appoint two duly licensed doctors of 
medicine to assist in the examination. The proceedings 
are to be reduced to writing and made parts of the 
court’s records. From a finding of the existence of 
psychopathie personality, the “patient” may appeal to 
the district court. 

After setting forth the general principles which gov- 
erned its determination, the state court construed the 
statute in these words: 

“Applying these principles to the case before us, it 
can reasonably be said that the language of § 1 of the 
act is intended to include those persons who, by an habit- 
ual course of misconduct in sexual matters, have evi- 
denced an utter lack of power to control their sexual 
impulses and who, as a result, are likely to attack or 
otherwise inflict injury, loss, pain or other evil on the 
objects of their uncontrolled and uncontrollable desire. 
It would not be reasonable to apply the provisions of the 
statute to every person guilty of sexual misconduct nor 
even to persons having strong sexual propensities. Such 
a definition would not only make the act impracticable 
of enforcement and, perhaps, unconstitutional in its ap- 
plication, but would also be an unwarranted departure 
from the accepted meaning of the words defined.” 

This construction is binding upon us. Any contention 
that the construction is contrary to the terms of the Act 
is unavailing here. For the purpose of deciding the con- 
stitutional questions appellant raises we must take the 
statute as though it read precisely as the highest court of 
the State has interpreted it. Knights of Pythias v. 
Meyer, 265 U. 8. 30, 32; Guaranty Trust Co. v. Blodgett, 
287 U. 8. 509, 513; Hicklin v. Coney, 290 U. 8. 169, 172; 
Georgia Railway & Electric Co. v. Decatur, 295 U. S. 
165, 170. Moreover, as it was the manifest purpose of 
the court to determine definitely the meaning of the Act, 
we accept the view presented by the Attorney General of 


215234°—40 18 
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the State at this bar, that the court used the word “include” 
as defining the entire class of persons to whom the statute 
applies and not as describing merely a portion of a larger 
class. In advance of a decision by the state court apply- 
ing the statute to persons outside that definition, we 
should not adopt a construction of the provision which 
might render it of doubtful validity. Stephenson v. Bin- 
ford, 287 U. S. 251, 277. 

This construction of the statute destroys the conten- 
tion that it is too vague and indefinite to constitute valid 
legislation. There must be proof of a “habitual course of 
misconduct in sexual matters” on the part of the per- 
sons against whom a proceeding under the statute is 
directed, which has shown “an utter lack of power to 
control their sexual impulses,” and hence that they “are 
likely to attack or otherwise inflict injury, loss, pain or 
other evil on the objects of their uncontrolled and un- 
controllable desire.” These underlying conditions, call- 
ing for evidence of past conduct pointing to probable 
consequences are as susceptible of proof as many of the 
criteria constantly applied in prosecutions for crime. 
Nash v. United States, 229 U.S. 373, 377; Fox v. Wash- 
ington, 236 U. 8. 273, 277, 278; Omaechevarria v. Idaho, 
246 U.S. 343, 348; United States v. Wurzbach, 280 U.S. 
396, 399. Appellant’s criticisms are drawn from his in- 
terpretation of the statute and find no warrant in the 
statute as the state court has construed it. 

Equally unavailing is the contention that the statute 
denies appellant the equal protection of the laws. The 
argument proceeds on the view that the statute has 
selected a group which is a part of a larger class. The 
question, however, is whether the legislature could con- 
stitutionally make a class of the group it did select. That 
is, whether there is any rational basis for such a selec- 
tion. We see no reason for doubt upon this point. 
Whether the legislature could have gone farther is not 
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the question. The class it did select is identified by the 
state court in terms which clearly show that the persons 
within that class constitute a dangerous element in the 
community which the legislature in its discretion could 
put under appropriate control. As we have often said, 
the legislature is free to recognize degrees of harm, and 
it may confine its restrictions to those classes of cases 
where the need is deemed to be clearest. If the law 
“presumably hits the evil where it is most felt, it is not 
to be overthrown because there are other instances to 
which it might have been applied.” Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61, 78-79; Miller v. Wilson, 
236 U.S. 373, 384; Semler v. Dental Examiners, 294 U.S. 
608, 610, 611; West Coast Hotel Co. v. Parrish, 300 U. S. 
379, 400. 

There remains the question whether, apart from defini- 
tion and classification, the procedure authorized by the 
statute adequately safeguards the fundamental rights 
embraced in the conception of due process. In this re- 
lation it is important to note that appellant has chal- 
lenged the proceeding in limine by seeking to prevent 
the probate judge from entertaining it. To support such 
a challenge, the statute in its procedural aspect must be 
found to be invalid on its face and not by reason of some 
particular application inconsistent with due process. In 
that light the argument on this branch of the case also 
fails. 

As we have seen, the facts must first be submitted to 
the county attorney who must be satisfied that good cause 
exists. He then draws a petition which must be “executed 
by a person having knowledge of the facts.” The pro- 
bate judge must set the matter for hearing and for ex- 
amination, of the person proceeded against. Provision is 
made for his representation by counsel and for compelling 
the production of witnesses in his behalf. The court must 
appoint two licensed doctors of medicine to assist in the 
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examination. The argument that these doctors may not 
be sufficiently expert in this type of cases merely invites 
conjecture. There is no reason to doubt that qualified 
medical men are usually available. Laws as to proceed- 
ings where persons are alleged to be insane are made 
applicable. Appellant says that the patient cannot be 
released on bail. The State contests this, insisting that 
he may be so released pending hearing or on appeal, 
pointing to Mason’s Minnesota Statutes, 1938 Supple- 
ment, § 8992-178. Appellant contends that if the court 
finds the patient to be within the statute, he must be 
committed “for the rest of his life to an asylum for the 
dangerously insane.” Mason’s Minn. Stat., 1938 Supp., 
$ 8992-176. The State also contests this conclusion, 
maintaining that the commitment is without term and 
subject to the right of the patient, or any one interested 
in him, to petition the committing court for release at any 
time. Mason’s Minn. Stat., 1938 Supp., $ 8992-143; 
Laws of 1935, Chap. 72, $ 143; as amended by Laws of 
1939, Chap. 270, § 8. The statute gives a right of appeal 
from the finding of the probate judge upon compliance 
with certain specified provisions of the Minnesota laws. 
Appellant contends that this excludes other provisions of 
laws relating to appeals in insanity cases. Again, appel- 
lant’s position is contested by the State upon the ground 
that there is no express limitation or exclusion in the lan- 
guage of the statute and that other provisions governing 
appellate procedure apply. These various procedural 
questions, and others suggested by appellant, do not ap- 
pear to have been passed upon by the state court. 

We fully recognize the danger of a deprivation of due 
process in proceedings dealing with persons charged with 
insanity or, as here, with a psychopathic personality as 
defined in the statute, and the special importance of 
maintaining the basic interests of liberty in a class of 
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cases where the law though “fair on its face and impar- 
tial in appearance” may be open to serious abuses in 
administration and courts may be imposed upon if the sub- 
stantial rights of the persons charged are not adequately 
safeguarded at every stage of the proceedings. But we 
have no occasion to consider such abuses here, for none 
have occurred. The applicable statutes are not patently 
defective in any vital respect and we should not assume, 
in advance of a decision by the state court, that they 
should be construed so as to deprive appellant of the due 
process to which he is entitled under the Federal Consti- 
tution. Plymouth Coal Co. v. Pennsylvania, 232 U. S. 
531, 546; Utah Power & Light Co. v. Pfost, 286 U.S. 165, 
186, 187; Stephenson v. Binford, supra. On the contrary, 
we must assume that the Minnesota courts will protect 
appellant in every constitutional right he possesses. His 
procedural objections are premature. 
The judgment is 


Affirmed. 





HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. KEHOE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 419. Argued February 7, 8, 1940—Decided February 26, 1940. 


A conclusion of fact by the Board of Tax Appeals supported by 
substantial evidence binds the Circuit Court of Appeals. P. 279. 
105 F. 2d 552, reversed. 


CeRTIORARI, 308 U. S. 543, to review a judgment revers- 
ing a decision of the Board of Tax Appeals sustaining a 
ruling of the Commissioner of Internal Revenue. 
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Mr. John Philip Wenchel, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Harry Marselli were on the brief, for 
petitioner. 


Mr. Robert T. McCracken, with whom Messrs. Leo W. 
White, R. M. O’Hara, and W. H. Gillespie were on the 
brief, for respondent. 


Mr. Justice McReyNo ps delivered the opinion of the 
Court. 


Respondent Kehoe, in 1926, made an income tax return 
for 1925 and paid the amount computed thereon. In 
1927, after inquiry concerning his affairs, the Commis- 
sioner assessed and collected an additional sum. Re- 
spondent waived appeal to the Board of Tax Appeals and 
became party to a closing agreement under § 1106 (b) 
Revenue Act 1926, approved by the Secretary of the 
Treasury January 27, 1928. 

In 1932 the Commissioner undertook to set aside this 
agreement and made a deficiency assessment of more than 
Two Hundred Thousand Dollars, also a fifty per cent 
penalty. Respondent appealed to the Board of Tax Ap- 
peals where he maintained there was no adequate proof 


*February 26, 1926, c. 27, 44 Stat. 9, 1138— 

“See. 1106 (b). If after a determination and assessment in any 
case the taxpayer has paid in whole any tax or penalty, or accepted 
any abatement, credit, or refund based on such determination and 
assessment, and an agreement is made in writing between the tax- 
payer and the Commissioner, with the approval of the Secretary, 
that such determination and assessment shall be final and conclusive, 
then (except upon a showing of fraud or malfeasance or misrepresen- 
tation of fact materially affecting the determination or assessment 
thus made) (1) the case shall not be reopened or the determination 
and assessment modified by any officer, employee, or agent of the 
United States, and (2) no suit, action, or proceeding to annul, 
modify, or set aside such determination or assessment shall be enter- 
tained by any court of the United States.” 
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to support the assessment. The Board held the Com- 
missioner had adequately sustained the burden of show- 
ing fraud or malfeasance or misrepresentation of fact, and 
did not err in setting the agreement aside. 

The matter then went to the Circuit Court of Appeals, 
Third Cireuit, which ruled there was no adequate evi- 
dence to support the conclusion and judgment of the 
Board. The facts are much discussed in a majority and 
dissenting opinion, 105 F. 2d 552. Another narration of 
them seems unnecessary. 

Under the rule often announced, the function of the 
Board of Tax Appeals is to weigh the evidence and de- 
clare the result as to matters properly before it. Upon 
review the court may not substitute its judgment of the 
facts for that of the Board. When there is substantial 
evidence to support the conclusion of the latter this must 
be accepted. Helvering v. Rankin, 295 U. 8S. 123, 131; 
General Utilities Co. v. Helvering, 296 U. S. 200, 206; 
Elmhurst Cemetery Co. v. Commissioner, 300 U. S. 
37, 40. 

Here, upon evidence which we think is substantial (the 
dissenting member of the court below held the same 
view), the Board found fraud in fact which affected the 
closing agreement, and that the Commissioner properly 
set the contract aside. The court below should have ac- 
cepted this finding of fact. As it failed so to do the 
challenged judgment must be reversed. The ruling of 


the Board is affirmed. 
Reversed. 
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RUSSELL er au., CO-PARTNERS, v. TODD Er At., 
CO-PARTNERS. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 329. Argued January 12, 1940—Decided February 26, 1940. 


1. The shareholders’ liability, “equally and ratably,” for the debts oi 
a joint stock land bank, under § 16 of the Federal Farm Loan 
Act, is enforceable only by a single representative suit in equity 
in behalf of all the creditors, in which the existence and extent of 
insolvency, and the ratable shares of the contribution by share- 
holders, can be ascertained and an equitable distribution made of 
the fund recovered. P. 285. 

The suit is not any the less in equity because it turns out that 
the liability of the shareholders equals the full par-value of their 
stock. P. 286. 

2. The test of the inadequacy of the legal remedy prerequisite to 
resort to a federal court of equity is the legal remedy which 
federal rather than state courts afford. P. 286. 

The jurisdiction of federal courts of equity, as determined by 
that test, is neither enlarged nor diminished by the names given 
to remedies or the distinction made between them by state practice. 

3. The Rules of Decision Act embraces rules established by judicial 
decision as well as statutory rules, but does not apply to suits in 
equity. P. 287. 

4. Equity provides its own rule of limitations through the doctrine 

of laches, in the absence of any statute of limitations made appli- 

cable to equity suits. P. 287. 

. When consonant with equitable principles, federal courts of equity 
apply as their own the local statutes of limitations applicable to 
equitable causes of action. P. 288. 

6. Even though there is no state statute applicable to similar equi- 
table demands, when the jurisdiction of the federal court is con- 
current with that at. law, or the suit is brought in aid of a legal 
right, equity will withhold its remedy if the legal right is barred 
by the local statute of limitations. P. 289. 

. Where the federal equity jurisdiction is exclusive and is not 
exercised in aid of a legal right, state statutes of limitations barring 
actions at law are inapplicable; and in the absence of any state 
statute barring the equitable remedy in like cases, the federal court 


~ 


“J 
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is remitted to and applies the doctrine of laches as controlling. 
P. 289. 

8. In the absence of a controlling Act of Congress, federal courts of 
equity, in enforcing rights arising under federal statutes, will, 
without reference to the Rules of Decision Act, adopt and apply 
local statutes of limitations which are applied to like causes of 
action by the state courts. P. 293. 

9. See. 49 of the New York Civil Practice Act, barring in three 
years actions against directors or stockholders of moneyed cor- 
porations or banking associations to enforce a liability created by 
the common law or by statute, appears to have been construed 
by the state courts as inapplicable to suits where the remedy is 
exclusively equitable. Held, that the present equitable cause of 
action given by § 16 of the Federal Farm Loan Act is not barred 
by the three year statute of limitations prescribed by that section. 
Pp. 290, 293. 

10. The extent to which federal courts, in the exercise of the authority 
conferred upon them by Congress to administer equitable rem- 
edies, are bound to follow state statutes and decisions affecting 
those remedies, is not considered. P. 294. 

104 F. 2d 169, affirmed. 


CERTIORARI, 308 U.S. 541, to review the affirmance of a 
decree, 1 F. Supp. 788; 20 id. 930, 936, which overruled 
a plea of the statute of limitations and granted relief to 
the plaintiffs in a suit to enforce shareholders’ liability 
for debts of an insolvent joint stock land bank. 


Mr. Ralph M. Carson, with whom Messrs. Samuel A. 
Pleasants and John B. Coleman were on the brief, for 
petitioners. 

The three-year limitation bars the action. 

No distinction is made between actions in equity and 
those at law. Civil Practice Act, § 49; Wright v. Russell, 
269 N. Y. 683; Reisman v. Hall, 257 App. Div. 892; 
Nettles v. Childs, 281 N. Y. 636; Schram v. Cotton, 281 
N. Y. 499. The ten-year limitation is inapplicable. 

Under New York law laches alone is not a defense 
against a claim of right. Pollitz v. Wabash R. Co., 207 
N. Y. 113. Laches now subsists in New York as an 
equitable defense only, in cases where the favor or dis- 
cretion of the court is sought, and serves to shorten, but 
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never to extend, the time limited by the statute of limita- 
tions. Groesbeck v. Morgan, 206 N. Y. 385, 389; Calhoun 
v. Millard, 121 N. Y. 69, 82; Goldberg v. Berry, 231 App. 
Div. 165, 170; Coghlan v. Coghlan & Shuttleworth, Inc., 
226 App. Div. 764. The concept of laches supplanting 
limitations and thus extending the period in which an 
action would otherwise be barred by the statute has been 
since at least 1848 utterly foreign to the law of New York. 
A fixed limitation of time has been imposed upon every 
remedy, legal and equitable. Gilmore v. Ham, 142 N. Y. 
1. The New York courts have applied these limitations 
strictly, and have refused to vary them even in cases of 
hardship. Schmidt v. Merchants Dispatch Co., 270 N. Y. 
287; Matter of City of New York, 239 N. Y. 220, 225; 
Erickson v. Macy, 236 N. Y. 412, 415; Gilmore v. Ham, 
supra; Engel v. Fischer, 102 N. Y. 400; Streeter v. Gra- 
ham & Norton Co., 263 N. Y. 39. 

Laches is a matter of substantive law. It affects the 
right, not merely the remedy. To apply such a doctrine 
of substantive law in a State where it is no longer recog- 
nized, to govern claims of right, is a plain violation of the 
rule of Erie R. Co. v. Tompkins, 304 U.S. 64, and Ruhlin 
v. New York Life Ins. Co., 304 U. S. 202. The doctrine 
of laches relied upon below is based upon the theory of 
a general federal equity jurisprudence, and must fall 
with it. 

Independently of the New York rule, existing federal 
precedents required the application to this case of limita- 
tions, rather than laches, by reason of the concurrent 
jurisdiction of law and equity. 

Jurisdiction herein lies primarily at law by virtue of 
the fact that money is the measure of the liability im- 
posed upon petitioners by the statute, 12 U. S. C. § 812. 
Weeks v. Love, 50 N. Y. 568, 570; Van Hook vy. Whitlock, 
3 Paige Ch. 409, 416, 417. True, the statute imposes lia- 
bility upon the shareholders “equally and ratably, and not 
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one for another.” In some cases this language might be 
deemed to require an accounting among all the sharehold- 
ers in order to assure the proportionate payment of his 
liability by each, but any such possibility is excluded 
here by the fact that the assessment required is 100%. 
Each of the defendant shareholders was liable in full. 

Under New York Civil Practice Act, § 195, which at the 
inception of this action was available to the plaintiffs 
under the Conformity Act, 28 U.S. C. § 724, the plaintiffs 
could have stated a representative claim at law in the Dis- 
trict Court for the benefit of all the creditors, without 
resort to equity. McKenzie v. L’Amoureuz, 11 Barb. 516; 
Kirk v. Young, 2 Abb. Pr. 453; Cherry v. Howell, 4 F. 
Supp. 597, 599. 

The only reason adduced for maintaining the exclusive 
jurisdiction of equity in this case is that the receiver of a 
joint stock land bank can not himself sue to enforce the 
shareholders’ statutory liability. Wheeler v. Greene, 280 
U.S. 49. 

The jurisdiction of equity herein is at most concurrent 
and does not affect the operation of the statute of limita- 
tions at law. Curtis v. Connly, 257 U.S. 260; McDonald 
v. Thompson, 184 U.S. 71; Morgan v. Hamlet, 113 U.S. 
449, 

This Court has applied the statute of limitations at law 
to equitable actions in form indistinguishable from the 
present. Pollard v. Bailey, 20 Wall. 520; Terry v. Little, 
101 U.S. 216; Carrol v. Green, 92 U. 8. 509; Godfrey v. 
Terry, 97 U. 8. 171; Clarke v. Boorman’s Executors, 18 
Wall. 493, 505, 506; Bacon v. Howard, 20 How. 22, 26; 
Boone County v. Burlington R. Co., 139 U. S. 684, 692; 
Pearsall v. Smith, 149 U. S. 231, 237; Wilson v. Koontz, 
7 Cranch 202, 205-6. 


Mr. George A. Spiegelberg for Todd et al., respond- 
ents, and Lissenden et al., intervener-respondents. 
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Mr. Justice Stone delivered the opinion of the Court. 


The question decisive of this case is whether, in a suit 
brought in the federal district court in New York to 
enforce the statutory liability of shareholders of a joint 
stock land bank for its debts, the court rightly declined 
to apply the three-year state statute of limitations. 

Respondents Todd, Work and Weiss, copartners, in 
behalf of themselves and other creditors of the insolvent 
Ohio Joint Stock Land Bank of Cincinnati, Ohio, brought 
suit in the District Court for Southern New York against 
petitioners, copartners, to enforce their liability as record 
shareholders of the bank under § 16 of the Federal Farm 
Loan Act, 39 Stat. 374, 12 U. S. C. §$ 812. Petitioners, 
among other defenses, pleaded the New York three-year 
statute of limitations. § 49 (4) N. Y. Civil Practice Act. 
The district court found, as is conceded here, that the 
cause of action accrued April 6, 1928; that plaintiffs in 
the suit had notice of its accrual on April 15, 1928, and 
that the suit was commenced three years and eight 
months later, on December 16, 1931. It overruled the 
plea of limitations and gave judgment for respondents. 
1 F. Supp. 788; 20 F. Supp. 930, 936. The Court of 
Appeals for the Second Circuit affirmed, 104 F. 2d 169. 

Both courts, holding that the suit was exclusively 
within the equity jurisdiction of the court, ruled that the 
doctrine of laches and not the state statute of limitations 
was applicable, and held that respondents had not been 
guilty of laches. We granted certiorari, 308 U. 8. 541, 
limited to the question of the application of the New 
York statute, upon a petition which challenged the de- 
cision below as in conflict with the decisions of this Court 
applying the three-year statute of limitations in a suit to 
enforce the liability of stockholders of a state bank in 
Platt v. Wilmot, 193 U. 8. 602; cf. as to liability of stock- 
holders of national banks, McDonald v. Thompson, 184 
U.S. 71; McClaine v. Rankin, 197 U. 8. 154. 











RUSSELL v. TODD. 


bo 
19 4) 
qr 


280 Opinion of the Court. 


Section 16 of the Federal Farm Loan Act provides that 
the shareholders of every joint stock land bank “shall be 
held individually responsible, equally and ratably, and 
not one for another, for all . . . debts . . . of such bank 
to the extent of the amount of stock owned by them at 
the par value thereof... .” Unlike the comparable 
provisions of the National Bank Act, R. S. §$ 5151, 5234, 
12 U.S. C. $$ 63, 192, which authorize the receiver of a 
national bank to enforce the liability of stockholders of 
an insolvent national bank assessed against them by the 
comptroller of the currency, this section of the Federal 
Farm Loan Act confers no power on the receiver of a 
farm loan bank to levy an assessment on the stockholders 
of an insolvent bank or to maintain a suit to enforce their 
liability. Wheeler v. Greene, 280 U. 8. 49; Christopher 
v. Brusselback, 302 U. 8. 500, 502; Brusselback v. Cago 
Corporation, 85 F. 2d 20. 

As the liability of the stockholders as prescribed by this 
section is to pay “equally and ratably,” the sole remedy 
is by plenary representative suit brought in equity in 
behalf of all creditors of the bank, in which the existence 
and extent of insolvency, and the ratable shares of the 
contribution by shareholders can be ascertained and an 
equitable distribution made of the fund recovered. But 
this amount cannot be determined and its distribution 
effected without resort to the procedures traditionally 
employed by equity upon a bill for an accounting and 
for the distribution of a fund brought into its custody. 
No stockholder is liable for more than his proportion of 
the debts not exceeding the par value of his stock. His 
proportion can be ascertained only upon an accounting of 
the debts and of the stock and a pro rata distribution of 
the liability among the shareholders and of the proceeds 
of recovery among the creditors. Such a suit during its 
progress and at its conclusion by a final decree of distri- 
bution requires the exercise of powers which are pecu- 
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liarly those of a court of equity to bring before it in a 
single suit all the necessary parties to ascertain their 
rights and liabilities, and to adjust and settle them by its 
decrees. Pollard v. Bailey, 20 Wall. 520; Terry v. Little, 
101 U. 8. 216; Richmond v. Irons, 121 U. 8S. 27; Chris- 
topher v. Brusselback, supra. 

When the receiver or officer performing like functions 
is authorized by statute to assess the shareholders, the 
assessment is binding on them by reason of their mem- 
bership in the corporation, and each shareholder then 
becomes liable in a suit at law for the amount of the 
assessment. See Christopher v. Brusselback, supra, 503, 
and eases cited. It is for this reason that there is a diver- 
gence between the procedure for recovering assessments 
of shareholders of national banks, and that for enforcing 
the liability of shareholders in a federal land bank. In the 
latter case there is no legal remedy, the relief being af- 
forded exclusively in equity. The test of the inadequacy 
of the legal remedy prerequisite to resort to a federal 
court of equity is the legal remedy which federal rather 
than state courts afford. Di Giovanni v. Camden Fire In- 
surance Assn., 296 U. 8. 64; Atlas Life Insurance Co. v. 
Southern, Inc., 306 U. 8. 563. And the jurisdiction of 
federal courts of equity, as determined by that test, is 
neither enlarged nor diminished by the names given to 
remedies or the distinction made between them by 
state practice. Stratton v. St. Lows S. W. Ry. Co., 
284 U.S. 530, 534. 

The present suit is not any the less in equity because 
it turns out that the liability of the shareholders equals 
the full par-value of their stock. The amount of the 
liability could not be determined and assessed without 
an accounting of assets and liabilities, and distribution 
could not be effected among creditors without resort to 
the power traditionally that of a court of equity to make 
its determination of the rights of the parties effective 
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through its decrees in personam. Here the decree directs 
payment into court of the amount found to be due, for 
distribution among the creditors in conformity to the 
further order of the court. 

The suit being in equity, brought in a federal district 
court, the question decisive of this case is what lapse of 
time will bar recovery in the absence of an applicable 
federal statute of limitations. The Rules of Decision Act 
does not apply to suits in equity. Section 34 of the Ju- 
diciary Act of 1789, 28 U. S. C. 725, directing that the 
“laws of the several states” “shall be regarded as rules 
of decision” in the courts of the United States, applies 
only to the rules of decision in “trials at common law” 
in such courts, but applies as well to rules established 
by judicial decision in the states as those established by 
statute. Erie R. Co. v. Tompkins, 304 U. 8. 64. 

From the beginning, equity, in the absence of any stat- 
ute of limitations made applicable to equity suits, has 
provided its own rule of limitations through the doctrine 
of laches, the principle that equity will not aid a plain- 
tiff whose unexcused delay, if the suit were allowed, 
would be prejudicial to the defendant. Wagner v. Baird, 
7 How. 234, 258; Stearns v. Page, 7 How. 819, 828, 829; 
Philippi v. Philippe, 115 U. 8. 151, 157; United States v. 
Beebe, 127 U.S. 338; Curtner v. United States, 149 U.S. 
662, 676; Alsop v. Riker, 155 U.S. 448, 460;Abraham v. 
Ordway, 158 U. 8. 416, 420. In the application of the 
doctrine of laches it recognized that prejudice may arise 
from delay alone, so prolonged that in the normal course 
of events evidence is lost or obscured; and the English 
Court of Chancery early adopted the rule, followed in 
the federal courts, that suits to assert equitable interests 
in real estate will, without more, be barred after the 
lapse of twenty years when ejectment or the right of 
entry for the assertion of a comparable legal interest in 
the land would be barred. Elmendorf v. Taylor, 10 








288 OCTOBER TERM, 1939. 


Opinion of the Court. 309 U.S. 


Wheat. 152, 173; Hovenden v. Lord Annesly, 2 Sch. & 
Lef. 607. And where resort was had to equity in aid of 
a legal right, equity, following the law, would refuse its 
aid if the legal right had been barred by the applicable 
statute of limitations. Carrol v. Green, 92 U. 8S. 509; 
Godden v. Kimmell, 99 U.S. 201, 210; Wood v. Carpen- 
ter, 101 U.S. 1385; Philippi v. Philippe, supra; McDonald 
v. Thompson, supra; Pomeroy, Equity Jurisprudence 
(4th ed.), § 1441 and cases cited. 

In federal courts of equity the doctrine of laches was 
early supplemented by the rule that when the question 
is of lapse of time barring relief in equity, such courts, 
even though not regarding themselves as bound by state 
statutes of limitations, will nevertheless, when consonant 
with equitable principles, adopt and apply as their own, 
the local statute of limitations applicable to the equitable 
causes of action in the judicial district in which the case 
is heard. Bacon v. Howard, 20 How. 22, 26; Clarke v. 
Boorman’s Executors, 18 Wall. 493, 505, 506; Boone 
County v. Burlington & M.R.R.Co., 139 U.S. 684, 692; 
Pearsall v. Smith, 149 U. 8. 231, 233, 237; Benedict v. 
City of New York, 250 U.S. 321." 


*But federal courts of equity have not always held themselves 
bound to follow loeal statutes which in ordinary circumstances they 
could adopt and apply by analogy. In each case the refusal has been 
placed upon the ground of special equitable doctrines, making it 
inequitable to apply the statute. Laches may bar equitable remedy 
before the local statute has run. Alsop v. Riker, 155 U.S. 448, 460, 
461; Abraham v. Ordwey. 158 U. 8. 416; Patterson v. Hewitt, 195 
U.S. 309, 318, et seq.; Badger v. Badger, 2 Clifford 137, 154; Lemoine 
v. Dunklin County, 51 F. 487, 492; Kelley v. Boettcher, 85 F. 55, 62; 
Pooler v. Hyne, 213 F. 154, 159. On the other hand, time has been 
held to be no bar to an equitable suit for a trustee’s accounting. 
Michoud v. Girod, 4 How. 503, 561; cf. Badger v. Badger, 2 Wall. 
87, 92; Southern Pacific Co. v. Bogert, 250 U. 8. 483. Federal courts 
of equity have not considered themselves obligated to apply local 
statutes of limitations when they conflict with equitable principles, 
as where they apply, irrespective of the plaintiff’s ignorance of his 
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Even though there is no state statute applicable to 
similar equitable demands, when the jurisdiction of the 
federal court is concurrent with that at law, or the suit 
is brought in aid of a legal right, equity will withhold its 
remedy if the legal right is barred by the local statute of 
limitations. It thus stays its hand in aid of a legal right 
which, under the Rules of Decision Act, would be unen- 
forcible in the federal courts of law as well as in the state 
courts. Wilson v. Koontz, 7 Cranch 202, 205-6; 
Michoud vy. Girod, 4 How. 503, 561; Stearns v. Page, 7 
How. 819; Clarke v. Boorman’s Executors, supra, 505; 
Carrol v. Green, supra; Godfrey v. Terry, 97 U.S. 171, 
176, 180; Baker v. Cummings, 169 U. S. 189; Metropol- 
itan Bank v. St. Louis Dispatch Co., 149 U. S. 436; 
McDonald v. Thompson, supra; Hughes v. Reed, 46 F. 
2d 435; ef. Wagner v. Baird, 7 How. 234; Godden v. Kim- 
mell, supra; Wood v. Carpenter, supra. 

But where the equity jurisdiction is exclusive and is 
not exercised in aid or support of a legal right, state 
statutes of limitations barring actions at law are inappli- 
cable, and in the absence of any state statute barring the 
equitable remedy in like cases, the federal court is re- 
mitted to and applies the doctrine of laches as controlling. 
Wagner v. Baird, supra, 258; Badger v. Badger, 2 Wall. 
87, 94-5; Kirby v. Lake Shore & Michigan Southern R. 
Co., 120 U. S. 130, 1389; Metropolitan Bank v. St. Louis 
Dispatch Co., supra, 448; Speidel v. Henrici, 120 U. S. 
377, 386, 387; see Southern Pacific Co. v. Bogert, 250 
U. S. 483, where no statute of limitations was pleaded. 
244 F. 61, 65. 


rights because of the fraud or inequitable conduct of the defendant. 
Michoud v. Gired, supra, 561; Meader v. Norton, 11 Wall. 442; 
Bailey v. Glover, 21 Wall. 342, 348; Kirby v. Lake Shore & Michigan 
Southern R. Co., 120 U. 8. 1380; Rugan v. Sabin, 53 F. 415, 420; 
Stevens v. Grand Central Mining Co., 133 F. 28; Johnson v. White, 
39 F. 2d 793. 


215234 °—_40—-—_19 
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The question remains whether the court below cor- 
rectly held that the doctrine of laches and not the local 
three-year statute of limitations is controlling. The 
present suit being, as we have seen and as the court below 
held, exclusively of equitable cognizance, in that it is 
not predicated upon any legal cause of action, the statute 
is not one which a federal court of equity will adopt and 
apply as a substitute for or a supplement to its own doc- 
trine of laches, unless it is applied to like causes of action 
in the state courts. 

The present suit was brought in less than four years 
after the cause of action had accrued, and it is conceded 
that the cause of action is not barred unless by the three- 
year statute. Section 49 of the Civil Practice Act pro- 
vides that “the following actions must be commenced 
within three years after the cause of action has ac- 


crued: ... (4) Anaction against a director or stockholder 
of a moneyed corporation, or banking association . . . to 


enforce a liability created by the common law or by stat- 
ute. The cause of action is not deemed to have accrued 
until the discovery by the plaintiff of the facts under 
which . . . the liability was created.” This Court has 
recognized that this statute is a bar to actions at law and 
has so applied it in suits to recover assessments on share- 
holders of a bank. See Platt v. Wilmot, supra. 

Respondents, admitting that the statute is a bar to suits 
at law, argue that it is inapplicable to suits in equity and 
that when the remedy at law is so inadequate that resort 
must be had to remedies which are traditionally equita- 
ble, the limitation is not that of the three-year but of the 
ten-year statute, which is made applicable to all actions 
for which no limitation is otherwise specially prescribed. 
§ 53, N. Y. Civil Practice Act. 

At the outset we are confronted with those cases in 
which this Court in McDonald v. Thompson, supra, and 
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the state courts? have recognized and applied the statu- 
tory bar to an action at law to equity suits brought in aid 
of the legal right to recover an assessment upon stock- 
holders. But as we have seen, those cases are referable 
to the doctrine accepted and applied in the federal courts 
of equity that equity does not give relief predicated on a 
legal right which the statute has barred. 

Here the jurisdiction being exclusively in equity to en- 
force rights cognizable only in equity, statutes barring 
legal causes of action, as we have seen, are not controlling 
and we turn to the argument of petitioners that the three- 
year statute is a bar as well to such suits brought in the 
state courts, even though they are suits in which it is 
necessary to resort to remedies which are exclusively or 
traditionally equitable. 

The precise question thus raised appears not to have 
been decided by the New York Court of Appeals. In 
Mencher v. Richards, 256 App. Div. 280; 9 N. Y. 8. 2d 
990, which was a stockholders’ suit brought against direc- 
tors of a moneyed corporation for an accounting for 
profits gained through their malfeasance in office, the 
Appellate Division of the Supreme Court held that the 
three-year statute did not apply. It pointed out that 
the statute relates only to causes of action for which a 
money judgment will suffice and not to suits which, al- 


* Schram vy. Cotton, 281 N. Y. 499; 24 N. E. 2d 305; Nettles v. 
Childs, 281 N. Y. 636; 22 N. E. 2d 477; 255 App. Div. 849; 7 N. Y.S. 
2d 1021; Wright v. Russell, 245 App. Div. 708; 281 N. Y. S. 994; 
155 Misc. 877; 280 N. Y. 8. 614; leave to appeal denied, 269 N. Y. 
683; Reisman v. Hall, 257 App. Div. 892; 12 N. Y.8. 2d 442, a fortiori 
suits at law in the federal courts to recover assessments upon stock- 
holders of banks are barred by the three-year statute. Platt v. 
Wilmot, 193 U. 8. 602; Hobbs v. National Bank of Commerce, 96 F. 
396; Seattle National Bank v. Pratt, 103 F. 62; Platt v. Hungerford, 
116 F. 771; Whitman v. Atkinson, 130 F. 759; Ramsden v. Gately, 
142 F. 912. 
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though specifically within the language of the statute, 
require resort to the equitable remedy for an accounting, 
and that as to them the ten-year statute applies. In so 
construing the statute, it followed the rulings of the 
Court of Appeals that under the New York statutory 
scheme of limitations, suits in equity brought against 
corporate directors for an accounting for want of an ade- 
quate legal remedy are governed by the ten-year statute 
of limitations and not statutes fixing a shorter period of 
limitations which would be applicable if the suit were 
at law. Hanover Fire Insurance Co. v. Morse Dry Dock 
& Repair Co., 270 N. Y. 86; 200 N. E. 589; Potter v. 
Walker, 276 N. Y. 15; 11 N. E. 2d 335.* Cf. Gilmore v. 


*In Hanover Fire Insurance Co. v. Morse Dry Dock & Repair Co., 
270 N. Y. 86; 200 N. E. 590, the Court of Appeals declared (pp. 
89, 90): 

“In an action in equity the ten-year limitation prescribed by sec- 
tion 53 of the Civil Practice Act is applicable unless, in a particular 
action, a party has a choice of two remedies, one at law, the other 
in equity, both complete and adequate, and he selects the action in 
equity. In that event the party whose cause of action would be 
barred under the six-year statute, if he should elect to proceed at law, 
may not enlarge this time by electing to proceed in equity. Such is 
the rule where the remedies are concurrent. (Rundle vy. Allison, 34 
N. Y. 180; Keys v. Leopold, 241 N. Y. 189; 149 N. E. 828; Clarke v. 
Boorman’s Executors, 85 U.S. 493.) 

“The exception is not applicable in cases of concurrent jurisdiction, 
however, if a party’s remedy at law is inadequate and imperfect and 
he is required to go into equity to procure complete and adequate 
relief. (Rundle v. Allison, supra; Mann v. Fairchild, 14 Barb. 548.) 

“Tf relief may be had at law in an action for damages and in equity 
for rescission of a contract on the ground of fraud with a recon- 
veyance of land and an accounting for profits, the action in equity is 
subject to the ten-year limitation though the action for damages is 
barred under the six-year statute. (Schenck v. State Line Telephone 
Co., 238 N. Y. 308; 144 N. E. 592.)” 

In Potter v. Walker, 276 N. Y. 15; 11 N. E. 2d 335, the court 
said (pp. 25, 26): 

“In respect to those causes of action by which is sought to recover 
profits received by directors by reason of wrongful acts, an action 
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Ham, 142 N. Y. 1; 36 N. E. 826; Treadwell v. Clark, 190 
N. Y. 51; 82 N. E. 505. 

In the absence of a definitive ruling by the highest 
court of the state, we accept the decision of the Appellate 
Division and the reasoning of the Court of Appeals upon 
which it rests as persuasive that the three-year statute 
does not apply to suits like the present where the remedy 
is exclusively equitable. See Wichita Royalty Co. v. 
City Bank, 306 U.S. 103, 107. 

We take it that in the absence of a controlling act of 
Congress federal courts of equity, in enforcing rights aris- 
ing under statutes of the United States, will without ref- 
erence to the Rules of Decision Act adopt and apply 
local statutes of limitations which are applied to like 
causes of action by the state courts. Cf. Mason v. 
United States, 260 U.S. 545; Jackson County v. United 
States, 308 U. 8S. 343. In thus giving effect to state 
statutes of limitations as a substitute or supplement for 
the equitable doctrine of laches, it must appear with 
reasonable certainty that there is a state statute appli- 
cable to like causes of action. As that does not appear 
here with respect to the three-year statute, the court be- 


at law would not afford adequate relief. To the extent that an ac- 
counting is necessary, the right and the remedy must necessarily be 
of an equitable nature. The Appellate Division is, therefore, clearly 
right in applying the ten-year Statute of Limitations as to such 
causes of action. (Civ. Prac. Act, § 53; Hanover Fire Ins. Co. v. 
Morse Dry Dock & Repair Co., 270 N. Y. 86.)” 

Wright v. Russell, 269 N. Y. 683, 245 App. Div. 708; 281 N. Y. S. 
994; 155 Mise. 877; 280 N. Y. S. 614, and Reisman v. Hall, 257 
App. Div. 892; 12 N. Y. 8S. 2d 442, cited by petitioner, do not qualify 
this doctrine. There, although representative actions were brought, 
the Illinois constitution under which the liability arose had been 
interpreted as permitting actions at law, Goéden v. Cervenka, 278 IIl. 
409; 116 N. E. 273. Since the legal action would have been barred 
within three years, the court, as in McDonald v. Thompson, 184 
U.S. 71, and consistently with Potter v. Walker, supra, applied the 
same period to the equitable action founded upon it. 
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low rightly declined to give effect to that statute and as 
it found that the cause of action was not barred by 
laches, it rightly gave judgment for respondents. 
Petitioners argue that under New York law, laches is 
not a defense to actions like the present and that in the 
light of our decisions in Erie R. Co. v. Tompkins, supra, 
Ruhlin v. New York Life Insurance Co., 304 U. 8. 202, 
federal courts in the exercise of the equity jurisdiction 
conferred upon them by § 24 of the Judicial Code, 28 
U. 8. C. $ 41, are no longer free to apply a different rule. 
But in this case laches has not been held to be a defense 
and the Court has not declined to give effect to a state 
statute shown to be applicable. In the circumstances we 
have no occasion to consider the extent to which federal 
courts, in the exercise of the authority conferred upon 
them by Congress to administer equitable remedies, are 
bound to follow state statutes and decisions affecting 


those remedies. 
Affirmed. 


Mr. Justice Roserts is of opinion that the judgment 
should be reversed for the reasons stated in the dissenting 
opinion of Clark, J., in the Circuit Court of Appeals. 


Mr. Justice MurpuHy took no part in the considera- 
tion or decision of this case. 





FISCHER v. PAULINE OIL & GAS CO. 
CERTIORARI TO THE SUPREME COURT OF OKLAHOMA. 


No. 239. Submitted December 12, 1939—Decided February 26, 1940. 


1. Where a state supreme court bases its judgment exclusively upon 
its construction of a federal statute, expressly declining to consider 
an alternative local ground, the judgment is reviewable by this 
Court. P. 296. 
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2. Section 67 (f) of the Bankruptcy Act does not intend that an 
adjudication of bankruptcy shall operate automatically, and irre- 
spective of any action on the part of the trustee, to discharge an 
execution lien obtained within four months prior to the filing of 
the petition in bankruptcy. P. 300. 

The section is intended for the benefit of creditors of the bank- 
rupt and, therefore, does not avoid liens as against all the world 
but only as against the trustee and those claiming under him, or 
as respects the bankrupt’s exempt property. P. 301. 

3. A trustee in bankruptey appeared in a state court and unsuccess- 
fully objected to the confirmation of a sale on execution of property 
that had belonged to the debtor, upon the ground that the execu- 
tion lien had been discharged by force of § 67 (f) of the Bankruptcy 
Act. Held that the decision against him, from which he did not 
appeal, was binding, as to that question, against the trustee and 
against one who later applied for, and with the trustee’s acquiescence 
obtained, confirmation by the bankruptcy court of a sale of the 
same property which had been made to him by the debtor’s assignee 
for creditors. P. 303. 

185 Okla. 108; 90 P. 2d 411, reversed. 


~~ 


CERTIORARI, 308 U. S. 509, to review the reversal of a 
judgment directed for the plaintiff in an action to quiet 
title to an oil and gas lease, to recover materials, ma- 
chinery, ete., and for damages. Plaintiff. relied on a 
sheriff’s sale, confirmed by a state court; defendant on 
a sale by an assignee for creditors, confirmed by a court 
of bankruptcy. 


Mr. Claude H. Rosenstein submitted for petitioner. 


Mr. Charles E. France submitted for respondent. 


Mr. Justice Roserts delivered the opinion of the 
Court. 


An appeal taken in this cae was dismissed for want 
of jurisdiction. Section 237 (a), Judicial Code, as 
amended by the Act of February 13, 1925 (43 Stat. 936, 
937). Treating the papers whereon the appeal was al- 
lowed as a petition for writ of certiorari as required by 
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§ 237 (c), Judicial Code, as amended (43 Stat. 936, 938), 
we granted certiorari, 308 U. S. 509, because the judg- 
ment of the Supreme Court of Oklahoma? is based upon 
a construction of § 67 (f) of the Bankruptey Act of 1898; 
which raises an important question concerning the opera- 
tion of the section, not settled by decision of this court, 
on which state courts have reached conflicting con- 
clusions. 

The petitioner brought action to quiet his title to an 
oil and gas lease and to gain possession of the leased 
premises together with materials, machinery, tools, and 
appliances thereon, and for mesne profits, and damages. 
His claim was based on a sheriff’s deed consummating an 
execution sale under a judgment entered upon an award 
of the State Industrial Commission against Geraldine 
Oil Company. The respondent’s title was derived through 
a conveyance by an assignee for the benefit of creditors 
of the same company, confirmed by a bankruptcy court. 
The respondent cross-petitioned for a judgment declar- 
ing the sheriff’s sale to petitioner void and quieting re- 
spondent’s title. The trial court directed a verdict for 
petitioner and entered judgment thereon, which the 
Supreme Court reversed. 

August 30, 1934, the Commission made an award to one 
Rainbolt against Snyder, as employer, and Geraldine Oil 
Company, as owner of the property. For payment of the 
award Geraldine Oil Company was secondarily liable. 

October 11, 1934, Geraldine Oil Company, being in- 
solvent, assigned the property in question to a trustee for 
the benefit of creditors. 


* Pauline Oil & Gas Co. v. Fischer, 185 Okla. 108; 90 P. 2d 411. 

711 U.S. C. § 107 (f). The provisions of § 67 (f) of the Bank- 
ruptey Act of 1898 are now carried over into, modified and clarified 
by chapter VII, § 67a, (1), (2), (3) and (4) of the Chandler Act of 
June 22, 1938, 52 Stat. 840, 875. The question here presented, how- 
ever, may arise under the later Act. 
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December 8, 1934, the award in favor of Rainbolt was 
filed of record in a State District Court and became a 
judgment of that. court. 

January 21, 1935, the assignee for the benefit of cred- 
itors sold the property to the respondent. 

September 13, 1935, execution issued on the Rainbolt 
judgment, and, September 17th, the sheriff levied on the 
property as property of the Geraldine Oil Co. The execu- 
tion was issued on the theory that the assignment for the 
benefit of creditors was invalid, and the property, there- 
fore, remained that of the assignor.* 

October 24, 1935, Geraldine Oil Company was adjudged 
a voluntary bankrupt in the District Court of the United 
States for Western Oklahoma. 

November 12, 1935, the sheriff sold the property, pur- 
suant to the execution, and the petitioner bought it. A 
notice of the adjudication in bankruptcy was read at the 
sale in the presence of the petitioner. On the same day 
the sheriff made return of the sale to the court out of 
which the execution issued. 

November 21, 1935, the trustee in bankruptcy filed in 
that court his objections to the confirmation of the sher- 
iff’s sale, alleging, inter alia, that. Geraldine Oil Company 
was insolvent when Rainbolt obtained judgment and had 
been so ever since; that the company had been adjudi- 
cated a bankrupt within four months of the securing of 
the lien under the execution, and that, by virtue of § 67 
(f) of the Bankruptcy Act, the lien was absolutely void. 

March 28, 1936, the court ordered that the sale be con- 
firmed and granted the trustee in bankruptcy an exception 
to its action. The latter gave notice of appeal to the 
Supreme Court of Oklahoma, but it does not appear that 
he perfected an appeal. The order of confirmation was 
entered of record April 22, 1936. 


*See Wells v. Guaranty State Bank, 56 Okla. 688; 156 P. 896; First 
State Bank v. Bradshaw, 174 Okla. 268; 51 P. 2d 514. 
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June 4, 1936, the respondent petitioned the United 
States District Court for confirmation of the sale of the 
property made to the respondent by the assignee for the 
benefit of creditors on January 21, 1935. The trustee in 
bankruptcy objected, but. subsequently withdrew his ob- 
jections and the referee made an order confirming the 
sale. The assignee then paid to the trustee the considera- 
tion received by him from the respondent as purchaser 
at the assignee’s sale. It does not appear that the peti- 
tioner had notice of the application or was present at the 
hearing. 

June 10, 1936, the sheriff delivered a deed to the peti- 
tioner as purchaser at the execution sale. 

Both petition and answer allege that the respondent 
was in possession of the property at the time suit was 
brought, and we may assume that the petitioner never 
was in possession. 

The Supreme Court held that entry of the Commis- 
sion’s award in the State Court made it a judgment of 
that court; that such judgment did not constitute a lien 
on the property of Geraldine Oil Company in question; 
and that no lien was acquired until the levy of execution 
on September 17, 1935, about a month prior to the ad- 
judication of the company as a bankrupt. 

The respondent asserted that, as the judgment in favor 
of Rainbolt was not a lien when Geraldine Oil Company 
assigned for the benefit of creditors, or when the assignee 
sold the property to the respondent, its title must prevail; 
and, in the alternative, that the same result must follow 
from the fact that since the lien of the levy was obtained 
less than four months prior to the filing of the petition in 
bankruptcy, it was voided by § 67 (f). 

The Supreme Court stated that, if either of these con- 
tentions were sound, the petitioner could not prevail. 
It expressly declined to consider the efficacy of the sale 
by the assignee for the benefit of creditors to pass title 
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to the respondent clear of the lien of the subsequent levy, 
and rested its decision upon its view of the effect of 
§ 67 (f). Since the judgment is based exclusively upon 
a federal ground, we have jurisdiction. 

Section 67 (f) provides: 

“All levies, judgments, attachments, or other liens, ob- 
tained through legal proceedings against a person who is 
insolvent, at any time within four months prior to the 
filing of a petition in bankruptcy against him, . . . shall 
be deemed null and void in case he is adjudged a bank- 
rupt, and the property affected by the levy, judgment, 
attachment. or other lien, . . . shall be deemed wholly 
discharged and released from the same, and shall pass to 
the trustee as a part of the estate of the bankrupt, unless 
the court shall, on due notice, order that the right under 
such levy, judgment, attachment, or other lien shall be 
preserved for the benefit of the estate; and thereupon 
the same may pass to and shall be preserved by the 
trustee for the benefit of the estate as aforesaid. And 
the court may order such conveyance as shall be neces- 
sary to carry the purposes of this section into effect: 
Provided, That nothing herein contained shall have the 
effect to destroy or impair the title obtained by such levy, 
judgment, attachment, or other lien, of a bona fide pur- 
chaser for value who shall have acquired the same with- 
out notice or reasonable cause for inquiry.” 

The court held that the section, proprio vigore, 
nullified the lien of the levy so that the property passed 
to the trustee discharged thereof, and concluded that, 
since, at the time of the sheriff’s sale, the property was 
discharged of the lien, the sale, and the deed delivered 
pursuant to it, were void; and, as a trustee’s sale would 
pass title clear of the lien, the same result would follow 
from the bankruptcy court’s validation, with the trustee’s 
consent, of the assignee’s sale previously made. 
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The question is whether the state court was right in 
holding that, by force of § 67 (f), the adjudication in 
bankruptcy automatically discharged the lien of the levy, 
irrespective of any action on the part of the trustee. 
Expressions supporting this view may be found in cases 
decided by federal courts,* and statements squinting in 
the same direction have been made by this court.° In 
none of these instances, however, was the litigation be- 
tween third parties, or between the lienor or one claim- 
ing title under an execution sale, and an opponent deriv- 
ing title from the trustee in bankruptcy. In all of them 
a bankruptcy receiver or trustee instituted action in the 
bankruptcy court or some other court, or became a party 
to the proceeding in which the lien was acquired, to avoid 
the lien, or the bankrupt brought suit to avoid the lien 
as to property set apart to him as exempt in the bank- 
ruptcy case. 

Some state courts have definitely held that the adjudi- 
cation operates automatically to nullify the lien, which 
must be treated as void whenever and wherever drawn 
into question, either in a direct or a collateral proceeding, 
and whether the trustee in bankruptcy has taken the 
property into his possession or abandoned it.° 


‘In re Tune, 115 F. 906; In re Beals, 116 F. 530; In re Federal 
Biscuit Co., 214 F. 221, 224. 

° Clarke v. Larremore, 188 U. 8. 486, 488; Chicago, B. & Q. R. Co. 
v. Hall, 229 U. 8. 511, 514; Lehman Stern & Co. v. S. Gumbel & 
Co., 236 U.S. 448, 454. 

* Mohr & Sons v. Mattox, 120 Ga. 962; 48 S. E. 410; Hobbs v. 
Thompson, 160 Ala. 360; 49 So. 787; Finney v. Knapp Co., 145 Ga. 
400; 89 S. E. 413; Greenberger v. Schwartz, 261 Pa. 265; 104 A. 573; 
Archenhold Co. v. Schaefer, 205 S. W. 139 (Tex. Civ. App.); Morris 
Fertilizer Co. v. Jackson, 27 Ga. App. 567; 110 8. E. 219; Mack v. 
Reliance Ins. Co., 52 R. I. 402; 161 A. 134; Whittaker v. Bacon, 17 
Tenn. App. 97; 65 S. W. 2d 1083; Bank of Garrison v. Malley, 103 
Tex. 562; 131 S. W. 1064. Compare, Kellogg-Mackay-Cameron Co. 
v. Schmidt Baking Co., 101 Ill. App. 209; Keystone Brewing Co. v. 
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On the other hand, it was said in Taubel-Scott-Kitz- 
miller Co, v. Fox, 264 U. 8. 426, 429: “For the statute 
does not, as a matter of substantive law, declare void 
every lien obtained through legal proceedings within four 
months of the filing of the petition in bankruptcy.” The 
court there pointed out that a number of issues of fact 
must be resolved before it can be determined that the 
lien is void. And, in Pigg & Son v. United States, 81 F. 
2d 334, 337, it was held that liens obtained in judicial 
proceedings within four months of the filing of the peti- 
tion are not void, but voidable in a proper suit, and that 
the property affected by the lien does not automatically 
pass to the trustee, discharged of the lien. 

In Connell v. Walker, 291 U.S. 1, 3, this court indi- 
cated that the operation of $ 67 (f) is not automatic, 
since the trustee in bankruptcy has an election either to 
avoid the lien, or to be subrogated to it for the benefit of 
the bankrupt estate. 

A number of state courts have held, and we think 
rightly, that the section is intended for the benefit of 
creditors of the bankrupt and, therefore, does not avoid 
liens as against all the world but only as against the 
trustee and those claiming under him.’ It is settled, 
however, that not only may the trustee avoid the lien 
(Taubel-Scott-Kitzmiller Co. v. Fox, supra; Connell v. 
Walker, supra), but that the bankrupt may assert its 
invalidity as respects property set apart to him as exempt 
in the bankruptcy proceeding. Chicago, B. & Q. R. Co. v. 
Hall, 229 U.S. 511. But the lien is not avoided for the 




























Schermer, 241 Pa. 361; 88 A. 657; Lamb v. Kelley, 97 W. Va. 409; 
125 S. E. 102. 

* Frazee v. Nelson, 179 Mass. 456; 61 N. E. 40; Swaney v. Hasara, 
164 Minn. 416; 205 N. W. 274; Hutchins v. Cantu, 66 8. W. 138 
(Tex. Civ. App.); Equitable Credit Co. v. Miller, 164 Ga. 49; 137 
S. E. 771; Neugent Garment Co. v. U.S. Fidelity & G. Co., 202 Wis. 
93; 230 N. W. 69. 
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benefit of the bankrupt save as to his exempt property 
or nullified as respects other lienors or third parties.* 

Although § 67 (f{) unequivoeally declares that the lien 
shall be deemed null and void, and the property affected 
by it shall be deemed wholly discharged and released, the 
section makes it clear that this is so only under specified 
conditions. At the date of creation of the lien the bank- 
rupt must have been insolvent; the lien must have been 
acquired within four months of the filing of the petition 
in bankruptey; and the property affected must not have 
been sold to a bona fide purchaser. Furthermore, the 
lien is preserved if the trustee elects to enforce it for the 
benefit of the estate. These conditions create issues 
of fact which, as between the trustee, or one claiming 
under him, and the lenor, or one claiming by virtue of 
the lien, the parties are entitled to have determined judi- 
cially. The courses open to the trustee under the Bank- 
ruptey Act of 1898 were to proceed to have the lien de- 
clared void, by plenary suit,” or by intervention in the 
court where it was obtained,” or by applying, in the 
bankruptcy cause, to restrain enforeement,'' as might be 
appropriate in the circumstances. 

In the instant case the trustee intervened in the state 
court and opposed the confirmation of the execution sale 


“See the cases in Note 7, supra, and McCarty v. Light, 155 App. 
Div. 36; 1389 N. Y. 8. 853; Travis v. Bixler Co., 20 Cal. App. 2d 279; 
66 P. 2d 1263; Danby Millinery Co. v. Dogan, 47 Tex. Civ. App. 323; 
105 S. W. 337; Smith v. First National Bank, 76 Colo. 34; 227 P. 
826; Taylor v. Buser, 167 N. Y. Supp. 887. 

*See Taubel-Scott-Kitzmiller Co. v. Fox, supra. 

*11 U.S. C. § 29 (b). See Lehman Stern & Co. v. S. Gumbel 
& Co., 236 U. S. 448; Isaacs v. Hobbs Tie & Timber Co., 282 U.S. 
734. 

"Clarke v. Larremore, 188 U. 8. 486. The Chandler Act, § 67a 
(4), 52 Stat. 876, vests summary jurisdiction in the bankruptey court 
to hear and determine, after notice to the parties in interest, all 
questions affecting the validity of the lien. 
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on the ground that § 67 (f) had avoided and discharged 
the lien of the levy. The issue was decided against him 
and he did not appeal. Later, when the respondent, who 
had purchased at the assignee’s sale, asked the bank- 
ruptey court to confirm that sale, the trustee withdrew 
his objections to confirmation and accepted from the 
assignee the consideration received from the respondent 
as purchaser at the latter’s sale. The trustee’s acquies- 
cence in the confirmation of the sale to the respondent 
would seem to be at least a tacit assertion that the levy 
of the execution did not constitute an encumbrance upon 
respondent’s title. But we think, if in other circum- 
stances the trustee’s conduct could amount to an election 
to avoid the lien, it can have no such effect here, in view 
of the prior decision against him on that issue in the 
state court. 

We are of opinion that the trustee, having raised the 
issue in the state court, was bound by the final decision 
of that tribunal. The estoppel of the judgment of the 
state court extended not only to him but to the respond- 
ent as his transferee. This conclusion requires reversal 
of the judgment. 

We do not pass upon the question whether the title of 
the respondent, derived from the sale of the property 
to it by the assignee for the benefit of creditors, is, by 
virtue of that sale, superior to the title of the petitioner. 
This is a question of state law which the court below 
remains free to decide. 

The judgment is reversed and the cause is remanded 
for further proceedings not inconsistent with this opinion. 


Reversed. 


Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 
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GERMANTOWN TRUST CO., TRUSTEE, v. COM- 
MISSIONER OF INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 462. Argued February 8, 1940—Decided February 26, 1940. 


A trust company, which held and administered a fund enabling its 
patrons to invest small amounts in securities, filed with a collector 
for the district where it conducted its business a fiduciary return 
setting forth the gross income of the fund, deductions, net income, 
etc —all the information necessary to the calculation of any tax 
that might be due,—and attached a list of the beneficiaries of the 
fund and their shares of the income. The beneficiaries included 
these shares in their individual returns. The Commissioner made 
an additional return for the fund and assessed a deficiency which 
the Board of Tax Appeals set aside as too late. Held: 

1. The venue for review was in the circuit in which the fiduciary 
return was filed. Rev. Act, 1926, § 1002 (a), as amended by the 
Rev. Act, 1932, $519. P. 308. 

2. The assessment was barred under the Rev. Act, 1932, § 276 
(a), two vears after the fiducisry return was filed. P. 309. 

3. See. 275 (c), providing a four year limitation if a corporation 
makes “no return of the tax imposed,” and § 276 (a), providing 
that in case of failure to file a return the tax may be assessed “at 
any time,”"—are inapplicable. P. 309. 

106 F. 2d 139, reversed. 

CerTiorart, 308 U. S. 544, to review a judgment which 
reversed a decision of the Board of Tax Appeals holding 


an income tax assessment barred by limitations. 


Mr. Harold Evans, with whom Messrs. Paul F. Myers 
and Martin W. Meyer were on the brief, for petitioner. 


Mr. J. Louis Monarch, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Arnold Raum, and F. E. Youngman were on 
the brief, for respondent. 
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Mr. Justice Ropserts delivered the opinion of the 
Court. 


This case involves the construction and application of 
provisions of the Revenue Act of 1926, as amended by 
that of 1934, and of the Revenue Act of 1932, relating to 
the venue of proceedings to review a decision of the Board 
of Tax Appeals and setting limitations upon the assess- 
ment of income tax. 

The petitioner is a trust company, doing a general 
business as such, including administering trust estates 
and acting as agent for the custody, handling, and man- 
agement of its clients’ investments. In 1930 it created, 
by an appropriate instrument, a fund to afford those for 
whom it acted the advantage of investing small amounts 
in securities at minimum expense and with opportunity 
of ready liquidation. The fund has since been managed 
according to the terms of the agreement. In the course 
of administration the petitioner has paid to the par- 
ticipants their respective shares of income from the in- 
vested principal, and has filed fiduciary returns of income 
on Treasury Form 1041, intended for use by trustees. 

March 15, 1933, the petitioner, as trustee, filed such a 
return, for the calendar year 1932, with the Collector of 
Internal Revenue for the First District of Pennsylvania, 
at Philadelphia. The return accurately set forth the 
gross income, the deductions, and the net income,—in 
short all information necessary to the calculation of any 
tax which might be due,—and attached a list of the 
beneficiaries of the fund, and their shares of the income. 
No corporation income tax return was filed on Treasury 
Form 1120. The participants in the fund, who were re- 
quired to make individual returns for the year 1932, in- 
cluded in their respective returns, filed on or before 
March 15, 1933, their shares of income. 

September 17, 1936, pursuant to the recommendation 
of a treasury agent that the fund be taxed as a corpora- 


215234°—40——-20 
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tion,’ the respondent prepared from the Form 1041 re- 
turn, a substitute corporation return on Form 1120, 
covering the year 1932, and, on February 27, 1937, gave 
notice of a consequent deficiency of tax. 

The petitioner carried the matter to the Board of Tax 
Appeals for redetermination, asserting that it was tax- 
able as a trust and not as an association and that assess- 
ment and collection of the asserted deficiency was barred 
by the expiration of two years from the date its return 
was filed. The Board held the assessment barred. 

The respondent petitioned the United States Court 
of Appeals for the Third Circuit to review the Board’s 
decision. That court held that the venue provision of 
$ 1002 (a) of the Revenue Act of 1926, as amended by 
$ 519 of the Revenue Act of 1934, empowered it to en- 
tertain the petition, and that the assessment of a defi- 
ciency was not barred by $$ 275 and 276 of the Revenue 
Act of 1932,° the applicable section, in its view, being 
275 (c).* 


*§ 1111 (a) (2) of the Revenue Act of 1932, 47 Stat. 169, 289: 
“The term ‘corporation’ includes associations ...” See Morrissey 
v. Commissioner, 296 U. 8. 344. 

*“See. 1002. (a) Except as provided in subdivision (b) [relating 
to venue by stipulation], such decision may be reviewed by the Cir- 
cuit Court of Appeals for the circuit in which is located the collector's 
office to which was made the return of the tax in respect of which 
the liability arises or, if no return was made, then by the Court of 
Appeals of the District of Columbia.” (Italics supplied.) 44 Stat. 
9, 110; 48 Stat. 680, 760; 26 U.S. C. 641 (b). 

* “Sec. 275. Periop or LIMITATION UPON ASSESSMENT AND COLLEC- 
TION. 

“Except as provided in section 276— 

“(a) General Rule—The amount of income taxes imposed by this 
title shall be assessed within two years after the return was filed, and 
no proceeding in court without assessment for the collection of such 
taxes shall be begun after the expiration of such period. 


“(e) Corporation and Shareholder—If a corporation makes no 
return of the tax imposed by this title, but each of the shareholders 
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The petitioner sought certiorari on the ground that the 
Circuit Court of Appeals’ decision that the fiduciary re- 
turn it had filed was a return which governed venue under 
$ 1002, as amended, but no return within the meaning of 
§ 275 (ce), conflicts with a decision of the Circuit Court 
of Appeals for the Second Circuit.° Because of the con- 
flict we granted certiorari. 

Petitioner and respondent agree that the court below 
was right in holding the return in question was such a 
return as fixed the venue of the petition for review in the 
Third Circuit, where the return was filed. We concur in 
this view. 

The petitioner contends that the fiduciary return filed 
on Form 1041 was a return within the meaning of § 275 
(a), which limits the time for assessment to two years 
after the filing of the return. The respondent insists that 
the return was “no return of the tax” within the meaning 
of § 275 (c), and, therefore, the four-year limitation spec- 
ified in that section applies. 

As the notice of deficiency was given more than two 
years after the filing of the fiduciary return, and within 
four years of the filing of the last return by any partici- 
pant in the fund, decision turns upon which subsection 
governs. 

We hold that the return was a return within the mean- 
ing of § 275 (a) and that the petitioner cannot be held 


includes in his return his distributive share of the net income of the 
corporation, then the tax of the corporation shall be assessed within 
four years after the last date on which any such shareholder’s return 
was filed.” (Italics supplied.) 

“Sec. 276. Same—EXcEPTIONS. 

“(a) False Return or No Return—In the case of a false or 
fraudulent return with intent to evade tax or of a failure to file a 
return the tax may be assessed, or a proceeding in court for the 
collection of such tax may be begun without assessment, at any 
time.” Revenue Act of 1932, 47 Stat. 169, 237. 

“Commissioner v. Germantown Trust Co., 106 F. 2d 139. 
* Commissioner v. Roosevelt & Son Inv. Fund, 89 F. 2d 706. 
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to have made no return so as to bring the case within 
S$ 275 (ec). 

First. We are of opinion that if the return filed by the 
petitioner was such as to create venue of the proceeding 
for review in the court below, it was also a return under 
the terms of $ 275 (a), so that the two-year period of 
limitations imposed by that section is applicable. 

The return was a fiduciary return. It is admitted that 
the petitioner in respect of the fund was a fiduciary and 
was bound to file such a return.® It contained all of the 
data from which a tax could be computed and assessed 
although it did not purport to state any amount due as 
tax. Section 1002 (a), as amended, supra, confers venue 
upon the Cireuit Court for the circuit in which was made 
“the return of the tax in respect of which the liability 
arises.” Section 275 (a) provides that the amount of tax 
must be assessed within two years after “the return was 
filed.”” Section 275 (c) fixes a period of four years for 
assessment “if a corporation makes no return of the tax 
imposed by this title,” but each shareholder returns his 
distributive share of the net income. 

We think the language of the sections is such that it 
cannot be said the fiduciary return filed by the petitioner 
was a return of the tax in respect of which the liability 
arises but was no return of the tax imposed by the statute. 

The respondent urges that the two sections have 
separate aims; that the venue provision was inserted for 
the convenience of taxpayers, so that they should not be 
compelled to litigate in courts far from their domicile, 
whereas the limitation sections have nothing to do with 
the designation of a forum. Conceding that this is true, 
it remains that, if the return in question complies with 
the one description, it equally complies with the other. 


* Revenue Act of 1932, 47 Stat. 169, 214. 
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We find no adequate reason for attributing a different 
meaning to the two phrases. 

Second. Section 275 (c) is inapplicable. Sections 275 
and 276 set up a complete scheme of limitations on as- 
sessment of income taxes. Section 275 (a) imposes a 
limitation of two years after the filing of the return. 
Section 276 (a) provides that there shall be no period of 
limitations if a false return, or no return, be filed. If 
the statute went no further, and if the respondent’s 
position is correct that, in this case, the taxpayer was a 
corporation and filed no return as such, then there would 
be no period of limitations whatever. This was the sit- 
uation under the Revenue Act of 1924.’ 

The legislative history demonstrates that $ 275 (c) was 
adopted to set a period of limitations where no return is 
filed by the association but returns are filed only by the 
members. In other words, subsection (c) was adopted to 
limit, rather than to enlarge, the time for assessment in 
such a case.® 

The respondent’s contention is that where a fiduciary, 
in good faith, makes what it deems the appropriate re- 
turn, which discloses all of the data from which the tax, 
treated as one imposed upon an association (classified as 
a corporation under the statute), can be computed, such 
a return is to be deemed no return. We think this view 
inadmissible. 


"Revenue Act of 1924, §§ 277 (a) (1) and 278 (a); 43 Stat. 253, 
299. 

*The provision was first inserted as § 277 (a) (5) of the Revenue 
Act of 1926, 44 Stat. 9, 58. The Committee Reports on the section, 
construed in connection with the course of the bill in Congress, sus- 
tain, rather than negative, the view that the section was intended 
to impose a period of limitation where one had not theretofore 
existed. See H. Rep. No. 1, 69th Cong., Ist Sess., p. 11; S. Rep. 
No. 52, 69th Cong., Ist Sess., p. 28. Compare Hearings, Committee 
on Ways and Means of the House, 73rd Cong., Ist Sess., p. 146. 
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It cannot be said that the petitioner, whether treated 
as a corporation or not, made no return of the tax im- 
posed by the statute. Its return may have been incom- 
plete in that it failed to compute a tax, but this defeet 
falls short of rendering it no return whatever.’ 


The judgment is 
Reversed. 





MAYO, COMMISSIONER OF AGRICULTURE OF 
FLORIDA, er au. v. LAKELAND HIGHLANDS 
CANNING CO. Et AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF FLORIDA. 


No. 270. Argued January 12, 1940—Decided February 26, 1940. 


Canners of citrus fruits operating in Florida, some of them domiciled 
in other States, sued to enjoin an official from enforcing an order 
made under color of a Florida statute and purporting to fix the 
price to be paid the grower for grapefruit, the bill alleging uncon- 
stitutionality of the statute, invalidity of the order for failure to 
comply with the statutory requirements, and threat of irreparable 
injury. Held: 

1. That, upon application under Jud. Code, § 266, heard upon 
the bill, affidavits and other evidence, the question before the 
District Court was not whether the Act was constitutional or un- 
constitutional; nor whether there had been compliance with its 
requirements, if valid; but was whether the showing made raised 
serious questions, under the federal Constitution and the state law, 
and disclosed that enforcement of the Act, pending final hearing, 
would inflict irreparable damages upon the complainants. P. 316. 

The court should have confined itself to those issues. Expressions 
of opinion on the ultimate merits were premature. 


*Zellerbach Paper Co. v. Helvering, 293 U.S. 172, 180; Commis- 
sioner v. Stetson & Ellison Co., 43 F. 2d 553; United States v. Tilling- 
hast, 69 F. 2d 718; Mabel Elevator Co., 2 B. T. A. 517; Abraham 
Werbelovsky, 8 B. T. A. 442, 446; Estate of F. M. Stearns, 16 
B. T. A. 889: J. R. Brewer, 17 B. T. A. 704. 
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2. It is of the highest importance to a proper review in the 
granting or refusing of a preliminary injunction that there be 
explicit findings of fact, in compliance with § 52 (a) of the Rules 
of Civil Procedure. P. 316. 

3. The question whether the bill failed to state facts sufficient 
to raise a substantial question as to the constitutional validity of 
the statute could have been raised for prompt decision by motion 
to dismiss. P. 317. 

4. The bill raises questions of the validity of the statute, and 
as to whether it has ever been put in operation in accordance with 
its terms, that preclude a judgment of dismissal. P. 318. 

5. The mere fact that the Act fixes prices is, in itself, insufficient 
to invalidate it; and allegation of that fact does not raise substan- 
tial federal questions. P. 318. 

6. Nonresident plaintiffs may be entitled to maintain the suit 
before one District Judge, upon the ground that the conditions of 
the statute were not officially complied with, even though it be 
found that there is no substance in the constitutional questions 
presented. P. 318. 

28 F. Supp. 44, reversed. 


AppEAL from an interlocutory decree of injunction. 


Messrs. William C. Pierce and O. K. Reaves, with 
whom Messrs. George Couper Gibbs, Attorney General 
of Florida, and H. E. Carter, Assistant Attorney General, 
were on the brief, for appellants. 


Mr. G. L. Reeves, with whom Mr. John B. Sutton was 
on the brief, for appellees. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


The appellees, corporations of Florida and other States, 
and individuals, engaged in the canning of citrus fruits 
in that State, filed their bill in the District Court for 
Southern Florida against Nathan Mayo, as Commissioner 
of Agriculture of Florida, praying injunctions, temporary 
and final, to restrain him from cancelling their licenses 
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as citrus fruit dealers, from enforcing against them a regu- 
lation made pursuant to a state statute, and from inter- 
fering with the conduct of their business by reason of 
their failure to comply with the statute. | 
On presentation of the bill and motion for temporary 
relief, the court issued a restraining order and convened 
a court of three judges. The Florida Citrus Commission 
was permitted to intervene as a defendant. After hear- 
ing on affidavits, filed by appellees and appellant Mayo, 
and, on evidence offered by the appellees, the court 
granted a temporary injunction pending final hearing.’ 
The Commissioner and the intervenor have appealed. 
The bill alleges the importance of the grapefruit can- 
ning industry in the State, and asserts that the appellees, 
in the conduct of their business, packed over sixty per 
cent. of the total grapefruit and grapefruit juice canned 
in the State in seasons prior to that of 1938-1939. It 
recites the adoption by the legislature of the Growers’ 
Cost Guarantee Act (Chap. 16862 of the Acts of 1935) 
which, after declaring that the production and distribu- 
tion of citrus fruit is a paramount industry of the State, 
upon which the prosperity of the State largely depends, 
and assigning reasons for the protection of the industry 
and the maintenance of prices commensurate with the 
cost of production of citrus fruit, authorizes the Commis- 
sioner of Agriculture, in his discretion, with the consent 
and advice of the Governor, to declare the existence of an 
emergency in the industry; and provides that, if he does 
so, then,—upon petition of owners or controllers of fifty 
per cent. or more of the producing acreage of citrus fruit, 
and, upon procurement by the Florida Citrus Commission 
from producers, shippers, or handlers, not subject to the 
provisions of the act, of binding agreements to conform 
thereto and abide by its terms,—the Commission shall 


"28 F. Supp. 44. 
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determine and record annually the average reasonable 
cost, per standard packed box, of producing citrus fruit. 
The statute provides that, thereupon, every contract with 
a grower for the purchase of fruit is to be held to require 
the purchaser to pay the grower a price per box equal to 
such ascertained and recorded cost; and continues: “Any 
contract, plan, scheme or device whereby it shall be at- 
tempted to preclude the grower from recovering such 
cost of production shall to that extent be held to be un- 
lawful and against the public policy of this State, but 
in all other respects and particulars contracts of sale .. . 
shall be valid and binding and the terms thereof shall 
measure the rights of the respective parties.” By its 
terms the act is to apply to any one or more of the vari- 
eties of citrus fruit. 

The complaint further refers to the Bond and License 
Act (Chap. 16860, Laws of Florida, 1935, as amended by 
Chap. 17777, Acts of 1937), which requires every dealer 
(which term includes processors of citrus fruit) to take a 
license and provides that if the Commissioner determines 
that any dealer has violated the provisions of any appli- 
cable act he may suspend or revoke the license of the 
offender. Operation as a dealer without license is made 
a misdemeanor. 

The bill alleges that the packing season for canning 
citrus products in Florida begins about November Ist 
of each year and continues until June or July of the fol- 
lowing year; that preparations for canning include the or- 
dering of cans, labels, contracting for purchase of fruit, 
securing labor, planning of factory operations, and ob- 
taining orders for the product. 

It is alleged that, under the Growers’ Cost Guarantee 
Act, the appellant Mayo, as Commissioner of Agriculture, 
with the consent and advice of the Governor, declared an 
emergency in the citrus industry on January 13, 1939, 
and that the Citrus Commission passed a resolution Jan- 
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uary 16, 1939, reciting that more than fifty per cent. 
of the owners or controllers of producing acreage of grape- 
fruit in the State have requested the Commission to de- 
termine the cost of production of grapefruit, fixing the 
cost per standard packed box at thirty-two cents for the 
season 1938-1939, and decreeing that every contract with 
a grower shall be held to require that the purchaser 
shall, in any event, pay the grower the amount so fixed 
as the cost of production. 

The bill states that the expected pack of grapefruit for 
the season 1938-39 was large, but that, due to the regula- 
tion, the output of the canned product has been less, by 
two million eases, than that of the previous season; that, 
since January 19, 1939, each of appellees has been offered 
quantities of grapefruit by Florida growers, at prices 
ranging from twelve cents per box for fruit to be proe- 
essed into juice, to twenty-five cents per box for fruit to 
be canned into sections or hearts, and that, but for the 
“regulation in question, each could, and would, have 
purchased such fruit, canned the same, and sold the 
canned product at a large profit; that, as a result of the 
regulation, much of the fruit remains unsold and is 
spoiling. 

The bill further asserts that many growers own their 
own canning plants and may, therefore, process their 
fruit without being subject to the burden of the Cost 
Guarantee Law; and that many growers, with like im- 
munity, process their fruit through codperative organi- 
zations to which the Commissioner does not apply the 
cost price provisions of the law and regulations. 

According to the bill a large proportion of the Florida 
canned fruit is sold in interstate and foreign commerce 
and much of it competes with that produced in other 
States which brings lower prices, and, consequently, the 
appellees cannot pay thirty-two cents per box and sell 
in competition with fruit elsewhere processed. 
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It is further averred that one of the appellees had made 
binding contracts of purchase prior to issue of the regu- 
lation, the obligation of which has been impaired 
thereby. 

After alleging that each appellee has a large invest- 
ment; that the payment of thirty-two cents per box 
would render it impossible for them to sell their proc- 
essed grapefruit except at a loss; that the enforcement 
of the regulation will cause them large losses and ir- 
reparable damage; that if they do not comply with the 
regulation the Commissioner will revoke their licenses, 
and that, if he should do so, they will be compelled to 
suspend business or subject themselves to risk of fine 
and imprisonment under the Bond and License Act, the 
bill charges that the Growers’ Cost Guarantee Law, as 
administered and as applied to them, is unconstitutional 
and void as illegally attempting to regulate interstate 
commerce, as violating the equal protection clause of the 
Fourteenth Amendment, because discriminating between 
codperatives and the complainants, as taking their prop- 
erty without due process of law, and as impairing the 
obligation of contracts. The bill also challenges the 
regulation on the ground that the Commission failed to 
ascertain, in accordance with the law, that fifty per cent. 
of the owners or controllers of acreage had requested 
regulation and also failed to observe the condition preced- 
ent to making any order, namely, that all persons not 
subject to the provisions of the act should execute bind- 
ing agreements to be governed thereby. 

At the time of hearing and decree for preliminary 
injunction no answer or motion to dismiss had been filed. 
The court in its opinion stated that the defendants had 
appeared and, though they had not filed answers, argued 
the case “and requested the Court to pass on all questions 
presented, and especially on the constitutionality of the 
Act involved.” 
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The court in its opinion, after a running commentary, 
concluded: “We find the Act unconstitutional.” The 
court then went on to say that there was no proof before 
it that the Commission had procured agreements, as re- 
quired by the act, from shippers or handlers not subject 
to the provisions of the act, and that, while this fact 
might not render the act violative of the Constitution, it 
required an injunction to restrain the Commission from 
enforeing the prices fixed. An injunction was issued to 
remain in force until final hearing. 

We think the court committed serious error in thus 
dealing with the case upon motion for temporary injunc- 
tion. The question before it was not whether the act 
was constitutional or unconstitutional; was not whether 
the Commission had complied with the requirements of 
the act, if valid, but was whether the showing made raised 
serious questions, under the federal Constitution and the 
state law, and disclosed that enforcement of the act, 
pending final hearing, would inflict irreparable damages 
upon the complainants. 

The observations made in the course of the opinion are 
not, in any proper sense, findings of fact upon these vital 
issues. Statements of fact are mingled with arguments 
and inferences for which we find no sufficient basis either 
in the affidavits or the oral testimony. 

It is of the highest importance to a proper review of 
the action of a court in granting or refusing a preliminary 
injunction that there should be fair compliance with Rule 
52 (a) of the Rules of Civil Procedure.? 

The appellants complain that the court’s opinion de- 
cides a question which was not open on the hearing and 


*Compare Home Telephone & Teleg. Co. v. Kuykendall, 265 U. 8. 
206; Railroad Commission v. Maxcy, 281 U. 8. 82; Public Service 
Comm'n v. Wisconsin Telephone Co., 289 U. 8. 67; Interstate Circuit 
v. United States, 304 U. S. 55; Borden's Farm Products Co. v. 
Baldwin, 293 U. 8. 194; Polk Company v. Glover, 305 U.S. 5. 
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prejudices their position on final hearing; that the deci- 
sion goes beyond the question of a prima facie showing 
made for the purpose of obtaining a temporary injunction 
and proceeds upon assumptions of fact not sustained by 
the evidence which appellants could have negatived by 
proof adduced at final hearing. The appellees insist that 
in holding the act unconstitutional the court did so only 
for the purposes of temporary relief and that its conclu- 
sion in this respect can have no effect upon the ultimate 
decision of the cause upon the merits. Nevertheless, the 
parties have essayed, in view of the action of the court 
below, to argue in this court the question of the consti- 
tutionality of the statute, whereas, if the court below had 
confined itself to the issue presented, namely, whether the 
proofs warranted the entry of an injunction pending a 
decision of the constitutional and other questions pre- 
sented, the parties could either have obtained a trial on 
the merits long before an appeal from the interlocutory 
order could be heard in this ease or, if an appeal from the 
interlocutory order had been perfected here, would have 
been restricted in argument to the question whether, 
upon proper findings and conclusions, the court had 
abused its discretion in granting or refusing an injunction. 

Moreover, if appellants conceived themselves aggrieved 
by the action of the court upon motion for preliminary 
injunction, they were entitled to have explicit findings of 
fact upon which the conclusion of the court was based. 
Such findings are obviously necessary to the intelligent 
and orderly presentation and proper disposition of an 
appeal. 

The appellants insist that the bill fails to state facts 
sufficient to raise a substantial question as to the con- 
stitutional validity of the statute. They could have 
made this point in the District Court by a motion to 


* United States v. Corrick, 298 U.S. 435, 437. 
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dismiss and obtained a prompt decision on it. They 
omitted so to do. 

The record does not warrant a judgment of dismissal. 
The complaint raises constitutional questions of due 
process, equal protection, and violation of the obligation 
of contract. It further raises questions as to whether 
the act has ever been put into operation in accordance 
with its terms. 

The appellees’ principal attack upon the statute, based 
upon the Constitution, centers on its regulation of prices. 
The mere fact that the act fixes prices is, in itself, in- 
sufficient to invalidate it;* and allegation of that fact 
does not raise substantial federal questions. The pre- 
sumption that an act fixing prices is constitutional would 
require the denial of a temporary injunction, except in 
extraordinary situations. Findings to support a con- 
clusion against constitutionality would need to be 
unequivocal. 

Some of the complainants are corporations of States 
other than Florida, and allegations of the bill, which 
were not denied, sufficiently allege an amount in con- 
troversy in excess of $3,000 with respect to each com- 
plainant. In respect of the Commission’s alleged failure 
to comply with the statute, it may be that these com- 
plainants are entitled to maintain the suit although not 
entitled to a hearing before a three judge court, even 
though it be found that there is no substance in the con- 
stitutional questions presented. 

The legislation requiring the convening of a court of 
three judges in cases such as this was intended to insure 
that the enforcement of a challenged statute should not 
be suspended by injunction except upon a clear and 
persuasive showing of unconstitutionality and irreparable 


* Nebbia v. New York, 291 U. 8. 502; United States v. Rock Royal 
Co-operative, 307 U. 8. 533, 569. Compare Milk Control Board v. 
Eisenberg Farm Products, 306 U. 8. 346. 
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injury. Congress intended that, in this class of suits, 
prompt hearing and decision shall be afforded the parties 
so that the States shall be put to the least possible incon- 
venience in the administration of their laws. 

Both the court below and the appellants are in part 
responsible for the inexcusable delay in the disposition of 
this case. We are advised that since the entry of the 
injunction the defendants have answered the bill, and 
there appears to be no reason why the case cannot 
promptly be finally heard and decided upon the merits. 
We reverse the decree and remand the cause to the court 
below with instructions that, if the motion for inter- 
locutory injunction is pressed, the parties, if they desire 
it, may be afforded a further hearing, and any action 
taken by the court shall be upon findings of fact and 
conclusions founded upon the evidence, in accordance 
with Rule 52 (a) of the Rules of Civil Procedure. 


Reversed. 


Mr. Justice Murpny took no part in the consideration 
or decision of this case. 


Opinion of Mr. Justice FRANKFURTER. 


A different disposition of the case seems to me to be 
required. 

Citrus fruit occupies a central and indeed pervasive 
role in the economy of Florida. That state’s well-being 
is dependent on the cultivation of the citrus crop, its 
packing, transportation, financing and exportation. The 
appropriateness of regulations to be adopted for the citrus 
fruit industry is thus peculiarly a matter for the legisla- 
ture of Florida in whose keeping is the shaping of that 
state’s social and economic policy. In Nebbia v. New 
York, 291 U.S. 502, this Court recognized price control 
as one of the means open to a state for the protection of 
its welfare. United States v. Rock Royal Co-op., 307 
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U.S. 533. Cf. West Coast Hotel Co. v. Parrish, 300 U.S. 
379. The allowable exercise of legislative discretion to 
attain price stability finds obvious occasion in the case of 
a commodity as basic to a state’s economy as citrus fruit 
is to that of Florida. Certainly neither in the bill nor 
in the Court’s opinion is a reason vouchsafed to take the 
present suit out of the scope of the Nebbia doctrine. The 
wisdom of such a policy—its efficacy to achieve the de- 
sired ends—is of course not our concern. 

The price level here challenged was not hastily or 
crudely fixed. It was the result of an approved modern 
method for dealing with the complexities of such a prob- 
lem. The price was not fixed directly by statute. It 
was ascertained under appropriate safeguards by a body 
established to carry into apt result the legislative policy 
for assuring “the grower returns at least equal to the 
cost of production. . . .” Laws of Florida, 1935, ec. 16862. 
The Florida Citrus Commission on January 16, 1939, 
fixed? minimum prices for grapefruit, thereby establish- 
ing what is colloquially known as a “floor” for the mar- 
ket, so as to prevent the destructive play of blind eco- 
nomic forces. 

This action was thereupon commenced in the District 
Court for the Southern District of Florida, not by any of 
the growers but by some canners, appellees here. On 
March 23, 1939, they sought to enjoin the Commissioner 
of Agriculture and other state officials from enforcing the 
fixed minimum prices. They claimed that these de- 
prived them of the opportunity to buy in a cheaper mar- 
ket—the cheapness of competition indifferent to any but 
immediate consequences. They claimed irreparable dam- 
age and asked for both a temporary and a permanent 
injunction. On April 28, 1939, in the circumstances set 
forth in this Court’s opinion, the District Court de- 
clared the statute unconstitutional and granted an inter- 
locutory injunction. There were no findings—and there 
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could have been none on this record—taking the statute 
out of the doctrine announced in the Nebbia case.’ Cer- 
tainly a consumer has no constitutional right to buy as 
cheaply as an unregulated industry would, under adverse 
circumstances, be compelled to sell. 

Pursuant to the delays inevitable in a litigation like 
the present, an order allowing appeal was not granted 
until July 3, and the case was filed here on August 7, 
where in due course it was reached for argument on 
January 12, 1940. As a result, the injunction effectively 
suspended the operation of the Florida law during the 
whole marketing season, although this Court now finds 
that the injunction should never have been granted. 

I do not believe we should now let this bill hang over 
next year’s crop. We ought not to encourage the use of 
the judicial process for such unjustifiable attempts to 
set aside a state law by allowing them to be successful 
in result even though legally erroneous. We ought to 
apply what was characterized in Massachusetts State 
Grange v. Benton, 272 U. 8. 525, 527, as “the important 
rule, which we desire to emphasize, that no injunction 
ought to issue against officers of a State clothed with 
authority to enforce the law in question, unless in a 
ease reasonably free from doubt and when necessary to 
prevent great and irreparable injury.” Even if the present 


‘Appellees also attacked the Florida statute because of its pro- 
visions exempting co-operative and grower-owned canneries. This 
attack, however, must fail under our decision in United States v. 
Rock Royal Co-op., 307 U. 8. 533. Appellees’ contention that the 
statute is an unconstitutional burden on interstate commerce is 
likewise without substance. Sligh v. Kirkwood, 237 U.S. 52; Milk 
Board v. Eisenberg Co., 306 U.S. 346. Nor is there substantial basis 
for appellees’ contention that the order unconstitutionally impairs 
the obligation of any contracts they may have previously made for 
the purchase of grapefruit at a price lower than that fixed under 
the statute. See, e.g., Union Dry Goods Co. v. Georgia Public Service 
Corp., 248 U. S. 372. Cf. Knox v. Lee, 12 Wall. 457, 550-51. 


2152384°—40 


—21 








322 OCTOBER TERM, 1939. 


Opinion of Frankrurrer, J. 309 U.S. 


bill is taken at face value, it does not make out “a case 
reasonably free from doubt.” The withdrawal of the 
injunction from industrial controversies made by the 
Norris-LaGuardia Act was in no small part due to the 
belief by Congress that experience had shown that the 
use of a legal remedy devised for a simple situation might 
in a totally different environment become a perversion 
of that remedy. Congress has also given indication in 
$ 266 of the Judicial Code (28 U. 8. C. § 380) of its con- 
cern over the misuse of the injunction, fashioned for 
settling an ordinary clash of private interests, to restrain 
the machinery of a state in carrying out some vital state 
policy. 

The supervisory power of this Court over the district 
courts becomes especially appropriate in equity suits. 
We ought to feel free to apply the traditional powers of 
the chancellor on appeal to act as though the suit were 
before him de novo. Compare United States v. Rio 
Grande Irrigation Co., 184 U. 8. 416, 423. The present 
case demands that we enforce the “important rule” of 
Massachusetts State Grange v. Benton, supra. 

Inasmuch as the Florida statute is obviously constitu- 
tional, the bill does not raise a substantial federal ques- 
tion and the District Court was without jurisdiction to 
entertain it on behalf of the appellees who are citizens of 
Florida. As to them, the case should be remanded to the 
District Court with directions to dismiss the bill. 

Some of the appellees, however, are citizens of other 
states, and among the allegations of the bill, in addition 
to the amount of damage requisite to give diversity 
jurisdiction, are those of failure by the state officials to 
comply with some of the conditions which appellees as- 
sert to be indispensable for the issuance of a valid price- 
fixing order under the statute. Whatever may be the 
merits of these contentions, in any event they do not 
touch the constitutionality of the statute or the order, 

















COBBLEDICK v. UNITED STATES. 323 


310 Counsel for Parties. 


and so § 266 of the Judicial Code cannot be invoked for 
their adjudication. As to these appellees, the judgment 
below should be vacated and the case remanded to the 
District Court for any proceedings that may be appro- 
priate before a single judge. But compare Gilchrist v. 
Interborough Co., 279 U.S. 159. 


Mr. Justice Buack and Mr. Justice Dovctas join in 
these views. 





COBBLEDICK er au. v. UNITED STATES.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 571. Argued January 30, 1940—Decided February 26, 1940. 


An order of the District Court denying a motion to quash a sub- 
poena duces tecum requiring one to appear with papers and testify 
before a grand jury is not a “final decision” within the meaning 
of Jud. Code § 128 (a). Pp. 324, 330. 

107 F. 2d 975, affirmed. 


CerTIORARI, 308 U. 8S. 547, to review judgments dis- 
missing, for want of jurisdiction, appeals from orders 
denying motions to quash subpoenas duces tecum. 


Mr. Donald R. Richberg, with whom Messrs. Felix T. 
Smith and Chalmers G. Graham were on the brief, for 
petitioners. 


Mr. Wendell Berge, with whom Solicitor General 
Biddle, Assistant Attorney General Arnold and Mr. 
James C. Wilson were on the brief, for the United 
States. 


*Together with No. 572, Brawner et al. v. United States, and No. 
573, Palmuth et al. v. United States, also on writs of certiorari to 
the Cireuit Court of Appeals for the Ninth Circuit. 
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Opinion of the Court by Mr. Justice FRANKFURTER, 
announced by the CHEF JUSTICE. 


The District Court for the Northern District of Cali- 
fornia denied motions to quash subpoenas duces tecum 
addressed to the petitioners and directing them to appear 
and produce documents before a United States grand jury 
at the July, 1939, term of that court. From the denial 
of these motions petitioners sought review by way of ap- 
peal to the Circuit Court of Appeals for the Ninth Cir- 
cuit, 107 F. 2d 975. That court found itself to be with- 
out jurisdiction and dismissed the appeals. We brought 
the cases here, 308 U. 8. 547, because of conflict between 
the decision below and that of the Circuit Court of Ap- 
peals for the Second Cireuit, Jn re Cudahy Packing Co., 
104 F. 2d 658. The matter in controversy—and the sole 
question raised in all three cases—vitally concerns the 
effective administration of the federal criminal law. The 
question is whether an order denying a motion to quash a 
subpoena duces tecum directing a witness to appear be- 
fore a grand jury is included within those “final deci- 
sions” in the district court which alone the circuit courts 
of appeal are authorized to review by $ 128 (a) of the 
Judicial Code (28 U.S. C. § 225). 

Finality as a condition of review is an historic char- 
acteristic of federal appellate procedure. It was written 
into the first Judiciary Act * and has been departed from 
only when observance of it would practically defeat the 


Section 128 (a) provides that, “The circuit courts of appeal shall 
have appellate jurisdiction to review by appeal final decisions. .. .’ 
Similar language was used in the Act of 1891, ¢. 517, 26 Stat. 828. 

* §§ 21, 22, 25 of the Act of September 24, 1789, 1 Stat. 73, 83-85. 
For a discussion of the historical background, English and American, 
of the finality concept, see Crick, The Final Judgment as a Basis 
for Appeal, 41 Yale L. J. 539. 


’ 
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right to any review at all.* Since the right to a judg- 
ment from more than one court is a matter of grace and 
not a necessary ingredient of justice, Congress from the 
very beginning has, by forbidding piecemeal disposition 
on appeal of what for practical purposes is a single con- 
troversy, set itself against enfeebling judicial adminis- 
tration. Thereby is avoided the obstruction to just 
claims that would come from permitting the harassment 
and cost of a succession of separate appeals from the 
various rulings to which a litigation may give rise, from 
its initiation to entry of judgment. To be effective, 
judicial administration must not be leaden-footed. Its 
momentum would be arrested by permitting separate re- 
views of the component elements in a unified cause. 
These considerations of policy are especially compelling 
in the administration of criminal justice. Not until 
1889 was there review as of right in criminal cases. An 
accused is entitled to scrupulous observance of consti- 
tutional safeguards. But encouragement of delay is fatal 
to the vindication of the criminal law. Bearing the dis- 
comfiture and cost of a prosecution for crime even by an 
innocent person is one of the painful obligations of 
citizenship. The correctness of a trial court’s rejection 
even of a constitutional claim made by the accused in 
the process of prosecution must await his conviction 


*See § 129 of the Judicial Code, 28 U. S. C. § 227, dealing with 
appeals from interlocutory injunctions, appeals from interlocutory 
decisions in receivership cases and from interlocutory decrees de- 
termining rights and liabilities in admiralty litigation. 

*See United States v. More, 3 Cranch 159. Only by certificate of 
division of opinion in the circuit courts could review be obtained. 
See Curtis, Jurisdiction of the United States Courts, 82. By the Act 
of 1889 review as of right was allowed in capital cases. 25 Stat. 655, 
656. For the history of federal criminal appeal see United States v. 
Sanges, 144 U. S. 310, 319-22. 
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before its reconsideration by an appellate tribunal. 
Cogen v. United States, 278 U. 8. 221. 

In thus denying to the appellate courts the power to 
review rulings at nisi prius, generally, until after the 
entire controversy has been concluded, Congress has 
sought to achieve the effective conduct of litigation. 
For purposes of appellate procedure, finality—the idea 
underlying “final judgments and decrees” in the Judiciary 
Act of 1789 and now expressed by “final decisions” in 
$ 128 of the Judicial Code—is not a technical concept 
of temporal or physical termination. It is the means for 
achieving a healthy legal system. As an instrument of 
such policy the requirement of finality will be enforced 
not only against a party to the litigation but against a 
witness who is a stranger to the main proceeding. 
Neither a party nor a non-party witness will be allowed 
to take to the upper court a ruling where the result of 
review will be “to halt in the orderly progress of a cause 
and consider incidentally a question which has happened 
to cross the path of such litigation...’ Mr. Chief 
Justice Taft, in Segurola v. United States, 275 U. S. 106, 
112. This is so despite the fact that a witness who is 
a stranger to the litigation could not be party to an 
appeal taken at the conclusion of the main cause. Such 
was the ruling in Alexander v. United States, 201 U. 8S. 
117. In that case, witnesses were directed to appear and 
produce documents before a special examiner designated 
by the circuit court to hear testimony in a suit brought 
by the United States to enforce the Sherman Law. Upon 
refusal to submit the documents called for in the sub- 
poena, the United States petitioned the circuit court for 
an order requiring compliance. The petition was 
granted, and appeals were then allowed to this Court. 
These appeals were dismissed for want of jurisdiction. 
The grounds of the decision are best indicated in the 
language of the opinion: 
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“In a certain sense finality can be asserted of the orders 
under review, so, in a certain sense, finality can be as- 
serted of any order of a court. And such an order may 
coerce a witness, leaving to him no alternative but to 
obey or be punished. It may have the effect and the 
same characteristic of finality as the orders under review, 
but from such a ruling it will not be contended there is 
an appeal. Let the court go further and punish the wit- 
ness for contempt of its order, then arrives a right of 
review, and this is adequate for his protection without 
unduly impeding the progress of the case... This 
power to punish being exercised the matter becomes 
personal to the witness and a judgment as to him. Prior 
to that the proceedings are interlocutory in the original 
suit.” 201 U.S. at 121-22. 

We must now decide whether the situation of a wit- 
ness summoned to produce documents before a grand 
jury is so different from that of the witness in the Alez- 
ander case that the sound considerations of policy con- 
trolling there should not govern here. The Constitution 
itself makes the grand jury a part of the judicial process. 
It must initiate prosecution for the most important fed- 
eral crimes. It does so under general instructions from 
the court to which it is attached and to which, from time 
to time, it reports its findings. The proceeding before a 
grand jury constitutes “a judicial inquiry,” Hale v. 
Henkel, 201 U. 8. 43, 66, of the most ancient lineage. 
See Wilson v. United States, 221 U. S. 361. The dura- 
tion of its life, frequently short, is limited by statute. It 
is no less important to safeguard against undue interrup- 
tion the inquiry instituted by a grand jury than to protect 
from delay the progress of the trial after an indictment 
has been found. Opportunity for obstructing the “or- 
derly progress” of investigation should no more be en- 
couraged in one case than in the other. That a grand 
jury proceeding has no defined litigants and that none 
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may emerge from it, is irrelevant to the issue. The wit- 
ness’ relation to the inquiry is no different in a grand 
jury proceeding than it was in the Alexander case. 
Whatever right he may have requires no further protec- 
tion in either case than that afforded by the district court 
until the witness chooses to disobey and is committed for 
contempt. See Hale v. Henkel, supra, and Wilson v. 
United States, supra. At that point the witness’ situa- 
tion becomes so severed from the main proceeding as to 
permit an appeal. To be sure, this too may involve an 
interruption of the trial or of the investigation. But not 
to allow this interruption would forever preclude review 
of the witness’ claim, for his alternatives are to abandon 
the claim or languish in jail. 

This analysis of finality is illustrated by Perlman v. 
United States, 247 U. 8. 7.2 There, exhibits owned by 
Perlman and impounded in court during a patent suit 
were, on motion of the United States attorney, directed 
to be produced before a grand jury. Perlman petitioned 
the district court to prohibit this use, invoking a consti- 
tutional privilege. This petition was denied and Perlman 
sought review here. The United States claimed that the 
action of the district court was “not final” but merely 
interlocutory and therefore not reviewable by this Court. 
We rejected the Government’s contention. To have held 
otherwise would have rendered Perlman “powerless to 
avert the mischief of the order .. .” 247 U. S. at 13. 
Perlman’s exhibits were already in the court’s possession. 
If their production before the grand jury violated Perl- 
man’s constitutional right then he could protect that 
right only by a separate proceeding to prohibit the for- 
bidden use. To have denied him opportunity for re- 
view on the theory that the district court’s order was 
interlocutory would have made the doctrine of finality a 


*Compare Go-Bart Co. v. United States, 282 U.S. 344. 
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means of denying Perlman any appellate review of his 
constitutional claim. Due regard for efficiency in liti- 
gation must not be carried so far as to deny all oppor- 
tunity for the appeal contemplated by the statutes.° 
One class of cases dealing with the duty of witnesses to 
testify presents differentiating circumstances. These 
eases have arisen under § 12 of the Interstate Commerce 
Act, whereby a proceeding may be brought in the district 
court to compel testimony from persons who have refused 
to make disclosures before the Interstate Commerce Com- 
mission.’ In these eases the orders of the district court 
directing the witness to answer have been held final and 
reviewable. Interstate Commerce Comm’n vy. Brimson, 
154 U.S. 447; Harriman v. Interstate Commerce Comm'n, 
211 U.S. 407; Ellis v. Interstate Commerce Comm’n, 237 
U. S. 434. Such cases were duly considered in the Alez- 
ander case, and deemed to rest “on statutory provisions 
which do not apply to the proceedings at bar, and, while 
there may be resemblances to the latter, there are also 
differences.” 201 U. S. at 121. The differences were 
thought controlling. Appeal from an order under § 12 
was again here in the Ellis case, supra, fully argued in the 
briefs, and again differentiated from a situation like that 
in the Alexander case. “No doubt” was felt that an ap- 
peal lay from the district court’s direction, to testify. “It 


*Burdeau v. McDowell, 256 U. 8. 465, is consistent with our 
analysis. In that case proceedings were commenced in the district 
court for the recovery of documents held by the Government for 
use before a grand jury. The district court granted the relief 
sought, and the Government appealed. In this Court the action of 
the district court was treated as final, and hence subject to review. 
But the practical considerations there involved were entirely different 
from those which must govern here. In Burdeau v. McDowell the 
action of the district court was itself an interruption of the grand 
jury’s inquiry; appeal by the Government did not halt the “orderly 
progress” of the inquiry. 

*25 Stat. 858; 49 U.S. C. § 12. 
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is the end of a proceeding begun against the witness”— 
was the pithy expression for this type of case. 237 U. §. 
at 442. And it is a sufficient justification for treating 
these controversies differently from those arising out of 
court proceedings unrelated to any administrative agency. 
The doctrine of finality is a phase of the distribution of 
authority within the judicial hierarchy. But a proceeding 
like that under § 12 of the Interstate Commerce Act may 
be deemed self-contained, so far as the judiciary is con- 
cerned—as much so as an independent suit in equity in 
which appeal will lie from an injunction without the 
necessity of waiting for disobedience. After the court has 
ordered a recusant witness to testify before the Commis- 
sion, there remains nothing for it to do. Not only is this 
true with respect to the particular witness whose testi- 
mony is sought; there is not, as in the case of a grand 
jury or trial, any further judicial inquiry which would be 
halted were the offending witness permitted to appeal. 
The proceeding before the district court is not ancillary 
to any judicial proceeding. So far as the court is con- 
cerned, it is complete in itself. 

We deem it unnecessary to say more in sustaining the 
Circuit Court of Appeals. The challenged judgment is 


Affirmed. 





Mr. Justice Murpuy did not participate in the consid- 
eration or decision of these cases. 
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1. A husband who declared himself trustee of certain securities for 
the term of five years, to pay to his wife the income accruing during 
that period, but retained in himself the right to accumulate income, 
and, with insignificant exceptions, the complete control over the 
principal fund—its conversion, investment, reinvestment, ete —and 
the reversion of the corpus at the end of the term, may prop- 
erly be found by the federal taxing authorities to be owner of the 
fund, within the intent of § 22 (a) of the Revenue Act of 1934, 
notwithstanding the trust, and taxable on the trust income as part 
of his personal income. P. 335. 

Where the benefits directly or indirectly retained blend so im- 
perceptibly with the normal concepts of full ownership, it can not 
be said that the triers of fact committed reversible error when 
they found that the husband was the owner of the corpus for the 
purposes of §22 (a). P. 336. 

. The broad language of § 22 (a) of the Revenue Act of 1934 indi- 
cates the purpose of Congress to use the full measure of its taxing 

power within the definable categories specified therein. P. 337. 

. Whether the creator of a trust may still be treated under § 22 (a) 
as the owner of the corpus, is not determined by technicalities of 

the law of trusts and conveyances, but must depend on analysis 
of the terms of the trust and on all the circumstances attendant 
on its creation and operation. P. 334. 

Where the grantor is the trustee, and the beneficiaries members 
of his family group, special scrutiny is necessary, lest what is in 
reality but one economic unit be increased to two or more by 
devices which, though valid under state law, are not conclusive 
under § 22 (a) of the Revenue Act. P. 335. 

4. The fact that Congress made specific provision in § 166 of the 
Revenue Act of 1934 for revocable trusts but failed to adopt a 
Treasury recommendation that similar specific treatment should be 
given income from short term trusts, did not subtract the latter 
from § 22 (a). P. 337. 

105 F. 2d 586, reversed. 


ho 


a,* 
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CERTIORARI, 308 U. 8. 542, to review a judgment which 
reversed a decision of the Board of Tax Appeals (38 
B. T. A. 1532), sustaining a deficiency assessment. 


Mr. Warner W. Gardner, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key, L. W. Post, and Richard H. Demuth were on 
the brief, for petitioner. 


Mr. Thomas P. Helmey, with whom Mr. F. H. Stinch- 
field was on the brief, for respondent. 


Mr. Justice Doveuas delivered the opinion of the 
Court. 


In 1934 respondent declared himself trustee of certain 
securities which he owned. All net income from the 
trust was to be held for the “exclusive benefit” of re- 
spondent’s wife. The trust was for a term of five years, 
except that it would terminate earlier on the death of 
either respondent or his wife. On termination of the 
trust the entire corpus was to go to respondent, while all 
“accrued or undistributed net income” and “any pro- 
ceeds from the investment of such net income” was to be 
treated as property owned absolutely by the wife. Dur- 
ing the continuance of the trust respondent was to pay 
over to his wife the whole or such part of the net income 
as he in his “absolute discretion” might determine. And 
during that period he had full power (a) to exercise all 
voting powers incident to the trusteed shares of stock; 
(b) to “sell, exchange, mortgage, or pledge” any of the 
securities under the declaration of trust “whether as part 
of the corpus or principal thereof or as investments or 
proceeds and any income therefrom, upon such terms 
and for such consideration” as respondent in his “abso- 
lute discretion may deem fitting”; (c) to invest “any 
cash or money in the trust estate or any income there- 
from” by loans, secured or unsecured, by deposits in 





HELVERING v. CLIFFORD. 333 


331 Opinion of the Court. 


banks, or by purchase of securities or other personal prop- 
erty “without restriction” because of their “speculative 
character” or “rate of return” or any “laws pertaining 
to the investment of trust funds’; (d) to collect all in- 
come; (e) to compromise, ete., any claims held by him as 
trustee; (f) to hold any property in the trust estate in 
the names of “other persons or in my own name as an 
individual” except as otherwise provided. Extraordi- 
nary cash dividends, stock dividends, proceeds from the 
sale of unexercised subscription rights, or any enhance- 
ment, realized or not, in the value of the securities were 
to be treated as principal, not income. An exculpatory 
clause purported to protect him from all losses except 
those occasioned by his “own wilful and deliberate” 
breach of duties as trustee. And finally it was provided 
that neither the principal nor any future or accrued in- 
come should be liable for the debts of the wife; and that 
the wife could not transfer, encumber, or anticipate any 
interest in the trust or any income therefrom prior to 
actual payment thereof to her. 

It was stipulated that while the “tax effects” of this 
trust were considered by respondent they were not the 
“sole consideration” involved in his decision to set it 
up, as by this and other gifts he intended to give “secur- 
ity and economic independence” to his wife and children. 
It was also stipulated that respondent’s wife had sub- 
stantial income of her own from other sources; that there 
was no restriction on her use of the trust income, all of 
which income was placed in her personal checking ac- 
count, intermingled with her other funds, and expended 
by her on herself, her children and relatives; that the 
trust was not designed to relieve respondent from liabil- 
ity for family or household expenses and that after execu- 
tion of the trust he paid large sums from his personal 
funds for such purposes. 

Respondent paid a federal gift tax on this transfer. 
During the year 1934 all income from the trust was dis- 
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tributed to the wife who included it in her individual 
return for that year. The Commissioner, however, de- 
termined a deficiency in respondent’s return for that year 
on the theory that income from the trust was taxable to 
him. The Board of Tax Appeals sustained that rede- 
termination. 38 B. T. A. 1532. The Circuit Court of 
Appeals reversed. 105 F. 2d 586. We granted certiorari 
beeause of the importance to the revenue of the use of 
such short term trusts in the reduction of surtaxes. 

Sec. 22 (a) of the Revenue Act of 1934, 48 Stat. 680, 
includes among “gross income” all “gains, profits, and 
income derived . . . from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership 
or use of or interest in such property; also from interest, 
rent, dividends, securities, or the transaction of any 
business carried on for gain or profit, or gains or profits 
and income derived from any source whatever.” The 
broad sweep of this language indicates the purpose of 
Congress to use the full measure of its taxing power 
within those definable categories. Cf. Helvering v. Mid- 
land Mutual Life Insurance Co., 300 U. S. 216. Hence 
our construction of the statute should be consonant with 
that purpose. Technical considerations, niceties of the 
law of trusts or conveyances, or the legal paraphernalia 
which inventive genius may construct as a refuge from 
surtaxes should not obscure the basic issue. That issue 
is whether the grantor after the trust has been estab- 
lished may still be treated, under this statutory scheme, 
as the owner of the corpus. See Blair v. Commissioner, 
300 U. S. 5, 12. In absence of more precise standards 
or guides supplied by statute or appropriate regulations," 


‘We have not considered here Art. 166-1 of Treasury Regulations 
86 promulgated under § 166 of the 1934 Act and in 1936 amended 
(T. D. 4629) so as to rest on § 22 (a) also, since the tax in question 
arose prior to that amendment. 
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the answer to that question must depend on an analysis 
of the terms of the trust and all the circumstances at- 
tendant on its creation and operation. And where the 
grantor is the trustee and the beneficiaries are members 
of his family group, special scrutiny of the arrangement 
is necessary lest what is in reality but one economic unit 
be multiplied into two or more * by devices which, though 
valid under state law, are not conclusive so far as § 22 (a) 
is concerned. 

In this case we cannot conclude as a matter of law that 
respondent ceased to be the owner of the corpus after 
the trust was created. Rather, the short duration of the 
trust, the fact that the wife was the beneficiary, and the 
retention of control over the corpus by respondent all 
lead irresistibly to the conclusion that respondent con- 
tinued to be the owner for purposes of § 22 (a). 

So far as his dominion and control were concerned it 
seems clear that the trust did not effect any substantial 
change. In substance his control over the corpus was in 
all essential respects the same after the trust was created, 
as before. The wide powers which he retained included 
for all practical purposes most of the control which he 
as an individual would have. There were, we may as- 
sume, exceptions, such as his disability to make a gift 
of the corpus to others during the term of the trust and 
to make loans to himself. But this dilution in his con- 
trol would seem to be insignificant and immaterial, since 
control over investment remained. If it be said that 
such control is the type of dominion exercised by any 
trustee, the answer is simple. We have at best a tem- 
porary reallocation of income within an intimate family 
group. Since the income remains in the family and since 
the husband retains control over the investment, he has 
rather complete assurance that the trust will not effect 


*See Paul, The Background of the Revenue Act of 1937, 5 Univ. 
Chic. L. Rev. 41. 
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any substantial change in his economic position. It is 
hard to imagine that respondent felt himself the poorer 
after this trust had been executed or, if he did, that it 
had any rational foundation in fact. For as a result of 
the terms of the trust and the intimacy of the familial 
relationship respondent retained the substance of full 
enjoyment of all the rights which previously he had in 
the property. That might not be true if only strictly 
legal rights were considered. But when the benefits flow- 
ing to him indirectly through the wife are added to the 
legal rights he retained, the aggregate may be said to 
be a fair equivalent of what he previously had. To 
exclude from the aggregate those indirect benefits would 
be to deprive § 22(a) of considerable vitality and to 
treat as immaterial what may be highly relevant consid- 
erations in the creation of such family trusts. For where 
the head of the household has income in excess of normal 
needs, it may well make but little difference to him 
(except income-tax-wise) where portions of that income 
are routed—so long as it stays in the family group. In 
those circumstances the all-important factor might be 
retention by him of control over the principal. With 
that control in his hands he would keep direct command 
over all that he needed to remain in substantially the 
same financial situation as before. Our point here is 
that no one fact is normally decisive but that all consid- 
erations and circumstances of the kind we have mentioned 
are relevant to the question of ownership and are appro- 
priate foundations for findings on that issue. Thus, 
where, as in this case, the benefits directly or indirectly 
retained blend so imperceptibly with the normal concepts 
of full ownership, we cannot say that the triers of fact 
committed reversible error when they found that the 
husband was the owner of the corpus for the purposes of 
§ 22(a). To hold otherwise would be to treat the wife 
as a complete stranger; to let mere formalism obscure 
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the normal consequences of family solidarity; and to 
force concepts of ownership to be fashioned out of legal 
niceties which may have little or no significance in such 
household arrangements. 

The bundle of rights which he retained was so substan- 
tial that respondent cannot be heard to complain that he 
is the “victim of despotic power when for the purpose of 
taxation he is treated as owner altogether.” See DuPont 
v. Commissioner, 289 U.S. 685, 689. 

We should add that liability under § 22 (a) is not fore- 
closed by reason of the fact that Congress made specific 
provision in § 166 for revocable trusts, but failed to adopt 
the Treasury recommendation in 1934, Helvering v. Wood, 
post, p. 344, that similar specific treatment should be ac- 
corded income from short term trusts. Such choice, while 
relevant to the scope of § 166, Helvering v. Wood, supra, 
cannot be said to have subtracted from § 22 (a) what 
was already there. Rather, on this evidence it must be 
assumed that the choice was between a generalized treat- 
ment under § 22 (a) or specific treatment under a sep- 
arate provision * (such as was accorded revocable trusts 
under § 166); not between taxing or not taxing grantors 
of short term trusts. In view of the broad and sweeping 
language of § 22 (a), a specific provision covering short 
term trusts might well do no more than to carve out of 
§ 22 (a) a defined group of cases to which a rule of thumb 


*As to the disadvantage of a specific statutory formula over more 
generalized treatment see Vol. I, Report, Income Tax Codification 
Committee (1936), a committee appointed by the Chancellor of the 
Exchequer in 1927. In discussing revocable settlements the Com- 
mittee stated, p. 298: 

“This and the three following clauses reproduce section 20 of the 
Finance Act, 1922, an enactment which has been the subject of much 
litigation, is unsatisfactory in many respects, and is plainly inade- 
quate to fulfil the apparent intention to prevent avoidance of liability 
to tax by revocable dispositions of income or other devices. We think 
the matter one which is worthy of the attention of Parliament.” 


215234°—40——22 
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would be applied. The failure of Congress to adopt any 
such rule of thumb for that type of trust must be taken 
to do no more than to leave to the triers of fact the initial 
determination of whether or not on the facts of each case 
the grantor remains the owner for purposes of § 22 (a). 

In view of this result we need not examine the conten- 
tion that the trust device falls within the rule of Lucas v. 
Earl, 281 U. S. 111 and Burnet v. Leininger, 285 U. S. 
136, relating to the assignment of future income; or that 
respondent is liable under § 166, taxing grantors on the 
income of revocable trusts. 

The judgment of the Circuit Court of Appeals is re- 
versed and that of the Board of Tax Appeals is affirmed. 


Reversed. 
Mr. Justice Roserts, dissenting: 


I think the judgment should be affirmed. 

The decision of the court disregards the fundamental 
principle that legislation is not the function of the judi- 
ciary but of Congress. 

In every revenue act from that of 1916 to the one now 
in force a distinction has been made between income of 
individuals and income from property held in trust.’ It 
has been the practice to define income of individuals, and, 
in separate sections, under the heading “Estates and 
Trusts,” to provide that the tax imposed upon indi- 
viduals shall apply to the income of estates or of any kind 


‘Revenue Act of 1916, 39 Stat. 756, § 2 (a) (b); Revenue Act of 
1918, 40 Stat. 1057, § 213 (a), § 219; Revenue Act of 1921, 42 Stat. 
227, § 213 (a), § 219; Revenue Act of 1924, 43 Stat. 253, § 213 (a), 
§ 219; Revenue Act of 1926, 44 Stat. 9, § 213 (a), § 219; Revenue 
Act of 1928, 45 Stat. 791, § 22 (a), §§ 161 to 169, incl.; Revenue Act 
of 1932, 47 Stat. 169, § 22 (a), §§ 161 to 169 incl.; Revenue Act of 
1934, 48 Stat. 680, § 22 (a), §§ 161 to 167, incl.; Revenue Act of 
1936, 49 Stat. 1648, § 22 (a), §§ 161 to 167, incl. 
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of property held in trust. A trust is a separate taxable 
entity. The trust. here in question is a true trust. 

While the earlier acts were in force creators of trusts 
reserved power to repossess the trust corpus. It be- 
came common also to establish trusts under which, at 
the grantor’s discretion, all or part of the income might 
be paid to him, and to set up trusts to pay life insurance 
premiums upon policies on the grantor’s life. The situa- 
tion was analogous to that now presented. The 
Treasury, instead of asking this court, under the guise 
of construction, to amend the act, went to Congress for 
new legislation. Congress provided, by § 219 (g) (h) of 
the Revenue Act of 1924, that if the grantor set up such 
a life insurance trust, or one under which he could direct 
the payment of the trust income to himself, or had the 
power to revest the principal in himself during any taz- 
able year, the income of the trust, for the taxable year, 
was to be treated as his.’ 

After the adoption of these amendments taxpayers 
resorted to the creation of revocable trusts with a pro- 
vision that more than a year’s notice of revocation should 
be necessary to termination. Such a trust was held not 
to be within the terms of § 219 (g) of the Revenue Act 
of 1924, because not revocable within the taxable 
year.® 

Again, without seeking amendment in the guise of 
construction from this court, the Treasury applied to 
Congress, which met the situation by adopting § 166 of 
the Revenue Act of 1934, which provided that, in the case 
of a trust under which the grantor reserved the power at 


*See Corliss v. Bowers, 281 U. 8. 376; Burnet v. Wells, 289 U.S. 
670. - 
* Lewis v. White, 56 F. 2d 390; 61 F. 2d 1046; Langley v. Com- 
missioner, 61 F. 2d 796; Commissioner v. Grosvenor, 85 F. 2d 2; 
Faber v. United States, 1 F. Supp. 859. 
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any time to revest the corpus in himself, the income of 
the trust should be considered that of the grantor. 

The Treasury had asked that there should also be in- 
cluded in that act a provision taxing to the grantor 
income from short term trusts. After the House Ways 
and Means Committee had rendered a report on the pro- 
posed bill, the Treasury, upon examination of the report, 
submitted a statement to the Committee containing 
recommendations for additional provisions; amongst 
others, the following: “(6) The income from short-term 
trusts and trusts which are revocable by the creator at 
the expiration of a short period after notice by him 
should be made taxable to the creator of the trust.” 
Congress adopted an amendment to cover the one sit- 
uation but did not accept the Treasury’s recommen- 
dation as to the other.*. The statute, as before, clearly 
provided that the income from a short term irrevocable 
trust was taxable to the trust, or the beneficiary, and not 
to the grantor. 

The regulations under § 166 of the Act of 1932 con- 
tained no suggestion that term trusts were taxable to the 
creator though, if the petitioner is right, they would be 
equally so under that act as under later ones. Thus 
though the Treasury realized that irrevocable short term 
trusts did not fall within the scope of § 166, instead of 
going to Congress for amendment of the law it comes 
here with a plea for interpretation which is in effect such 
amendment. 

Its claim, in support of this effort, that a reversionary 
interest in the grantor is a “power to revest” the corpus 
within the meaning of § 166 so as to render the income 
taxable to the grantor is plainly untenable.’ That theory 


“Hearings on H. R. 7835, 73d Cong., 2d Sess., p. 151; H. Rep. No. 


+7 
1385, 73d Cong., 2d Sess., p. 24. 
° United States v. First National Bank, 74 F. 2d 360; Corning v. 
Commissioner, 104 F. 2d 329. 
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was first advanced in a regulation issued under the 1934 
act,° but was abandoned March 7, 1936, when the regula- 
tion was revised to read substantially in its present form.’ 
The Board of Tax Appeals held a possibility of reverter 
is not the “power to revest” described in § 166.5 The 
petitioner acquiesced in the decision.” The Treasury 
thereafter ruled that a grantor was not taxable on the 
income of a trust where he had retained a reversionary 
interest.*° 

I think it clear that the administrative interpretation 
has not been consistent and that reénactment of § 166 is, 
therefore, not a ratification by Congress of the present 
construction. 

The revised regulations indicating that in some circum- 
stances the separate taxability of the trust may be ignored 
are said to rest on § 166, and also on § 22 (a) which de- 
fines income. The regulation is not only without sup- 
port in the statute but contrary to the entire statutory 
scheme and, as it now stands, is vague and meaningless, 
as respects the taxability to the grantor of income from 
an irrevocable term trust. 

To construe either § 166 or § 22 (a) of the statute as 
justifying taxation of the income to respondent in this 
case is, in my judgment, to write into the statute what is 
not there and what Congress has omitted to place there. 

If judges were members of the legislature they might 
well vote to amend the act so as to tax such income in 
order to frustrate avoidance of tax but, as judges, they 
exercise a very different function. They ought to read 
the act to cover nothing more than Congress has specified. 


* Regulations 86, Art. 166-1. 

*T. D. 4629, C. B. XV-1, 140. 

“Downs v. Commissioner, 36 B. T. A. 1129. 
°C. B. 1938-1, p. 9. 

*T. T. 3238, C. B. XVII-2, p. 204. 
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Courts ought not to stop loopholes in an act at the behest 
of the Government, nor relieve from what they deem a 
harsh provision plainly stated, at the behest of the tax- 
payer. Relief in either case should be sought in another 
quarter. 

No such dictum as that Congress has in the income tax 
law attempted to exercise its power to the fullest extent 
will justify the extension of a plain provision to an object 
of taxation not embraced within it. If the contrary 
were true, the courts might supply whatever they con- 
sidered a deficiency in the sweep of a taxing act. I can- 
not construe the court’s opinion as attempting less. 

The fact that the petitioner is in truth asking us to 
legislate in this case is evident from the form of the 
existing regulation and from the argument presented. 
The important portion of the regulation reads as fol- 
lows: “In determining whether the grantor is in sub- 
stance the owner of the corpus, the Act has its own 
standard, which is a substantial one, dependent neither 
on the niceties of the particular conveyancing device 
used, nor on the technical description which the law of 
property gives to the estate or interest transferred to the 
trustees or beneficiaries of the trust. In that determina- 
tion, among the material factors are: The fact that the 
corpus is to be returned to the grantor after a specific 
term; the fact that the corpus is or may be administered 
in the interest of the grantor; the fact that the antici- 
pated income is being appropriated in advance for the 
customary expenditures of the grantor or those which 
he would ordinarily and naturally make; and any other 
circumstances bearing on the impermanence and in- 
definiteness with which the grantor has parted with the 
substantial incidents of ownership in the corpus.” 

In his brief the petitioner says: 

“On the other hand, the income of a long term irre- 
vocable trust which committed the possession and control 
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of the corpus to an independent trustee would not likely 
be taxed to the settlor merely because of a reversionary 
interest. The question here, as in many other tax prob- 
lems, is simply one of degree. The grantor’s liability to 
tax must depend upon whether he retains so many of the 
attributes of ownership as to require that he be treated 
as the owner for tax purposes, or whether he has given up 
the substance of his dominion and control over the trust 
property. 

“Under these circumstances, the question of precisely 
where the line should be drawn between those irrevocable 
trusts which deprive the grantor of command over the 
trust property and those which leave in him the practical 
equivalent of ownership is, in our view, a matter pe- 
culiarly for the judgment of the agency charged with the 
administration of the tax law.” (Italies supplied.) 

It is not our function to draw any such line as the argu- 
ment suggests. That is the prerogative of Congress. As 
far back as 1922, Parliament amended the British Income 
Tax Act, so that there would be no dispute as to what 
short term trust income should be taxable to the grantor, 
by making taxable to him any income which, by virtue 
of any disposition, is payable to, or applicable for the 
benefit of, any other person for a period which cannot 
exceed six years.” 

If some short term trusts are to be treated as non- 
existent for income tax purposes, it is for Congress to 
specify them. 


Mr. Justice McReyNo ps joins in this opinion. 


“12 and 13 Geo. 5, ch. 17, § 20, L. R. Statutes, Vol. 60, p. 373. 
Though the provision has been thought unsatisfactory, the suggestion 
made for improvement is that the matter be brought before Parlia- 
ment for action. 








344 OCTOBER TERM, 1939. 


Opinion of the Court. 309 U.S. 


HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. WOOD. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 384. Argued February 5, 1940—Decided February 26, 1940. 


1. Section 166 of the Revenue Act of 1934, providing that the income 
from a trust shall be taxable to the grantor where “at any time 
the power to revest in the grantor title te any part of the corpus 
of the trust is vested” in him is inapplicable in the absence of such 
power, though the term of the trust be short and the corpus will 
soon revert to the grantor. A mere reversion is not a power to 
revest within the meaning of § 166. P. 347. 

Having invoked before the Board of Tax Appeals and the court 
below the comparatively narrow provisions of § 166 of the 
Revenue Act of 1934, to sustain the tax in question, and having 
expressly waived reliance on any other section, the Commissioner 
of Internal Revenue may not resort here for the first time to the 
broader provisions of § 22 (a). P. 348. 

104 F. 2d 1013, affirmed. 


to 
° 


CERTIORARI, 308 U. 8S. 543, to review the affirmance of a 
decision of the Board of Tax Appeals (37 B. T. A. 1065), 
which reversed a determination of a deficiency in income 
tax. 

Mr. Warner W. Gardner, with whom Solicitor General 
Jackson, Assistant Attorney General Clark, and Messrs. 
Sewall Key, L. W. Post, and Richard H. Demuth were 
on the brief, for petitioner. 


Messrs. George M. Wolfson and Dean G. Acheson for 
respondent. 


Mr. Justice Dove.as delivered the opinion of the 
Court. 


This case, like Helvering v. Clifford, ante, p. 331, is here. 
on certiorari, the problems in the two cases being the same 
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in certain essential respects. In April 1931 respondent, 
who owned twenty-five shares of stock of Book-of-the- 
Month Club, Inec., made himself trustee of those shares 
under an agreement which was to expire in three years? 
or earlier on the death of either him or his wife. By the 
trust he was to “hold, invest, and reinvest” the shares, to 
“collect the net income therefrom” and to pay it to his 
wife. He had the power to “retain” the stock or to “sell” 
it or “any part thereof” at such “time and on such terms” 
as he should “deem proper.” ? It was provided that his 
power of investment or reinvestment of “any of the prop- 
erty or moneys held in trust” was not to be restricted by 
any law governing investments by trustees. He was also 
given power to “fix and determine” the value of the prop- 
erty for all purposes of the trust and to determine 
“whether any property or money received or held in trust 
shall be treated as capital or income, and the mode in 
which any expense incidental to the execution of the trust 
is to be borne as between capital and income,” with the 
proviso, however, that stock dividends and subscription 
rights should be treated as principal. He was prohibited 
from receiving any commissions with respect to principal 
or income; and an exculpatory clause purported to protect 
him against any loss except that occasioned by his wilful 
misconduct. He had the power to appoint a substitute 
trustee.* On termination of the trust “all property then 
held in trust” was to go to him. The trust contained no 
power of revocation nor any power to revest in the grantor 
at any time, prior to the date of termination, title to any 
part of the corpus. 


*In 1932 the term was extended to five years from April, 1931. 

* His right to sell was subject to a collateral agreement, not material 
here, with one Scherman, granting Scherman a preémptive right in 
case respondent decided to sell. 

*No substitute trustee was, however, appointed, respondent contin- 
uing to act as trustee until termination of the trust in 1936. 
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During 1934 respondent paid over to his wife $8,750, 
which was the entire income from the trust for that year. 
She included it in her income tax return. The Commis- 
sioner, being of the opinion that the income was taxable 
to respondent, determined a deficiency in his 1934 return. 
Respondent appealed to the Board of Tax Appeals which 
held that petitioner was in error (37 B. T. A. 1065). 
The Circuit Court of Appeals affirmed (104 F. 2d 1013) 
on the authority of United States v. First National Bank, 
74 F. 2d 360. 

Petitioner maintains that the trust income is taxable 
to respondent either under § 166 or $ 22 (a) of the 
Revenue Act of 1934 (48 Stat. 680) or both. 

By § 166 the income from a trust is taxable to the 
grantor where “at any time the power to revest in the 
grantor title to any part of the corpus of the trust is 
vested” in him or in any person “not having a substan- 
tial adverse interest in the disposition of such part of 
the corpus or the income therefrom.” * Petitioner has 
not undertaken to establish that under New York law, 
which governs this trust, respondent had the power to 
revoke it prior to the end of the term. But in his con- 
tention that the trust here involved is covered by § 166, 
petitioner points out that there is no practical difference 
between a revocable trust and one certain to be termi- 
nated soon. And he argues that it would not be sensible 


*Sec. 166 reads in full: 

“Where at any time the power to revest in the grantor title to any 
part of the corpus of the trust is vested— 

“(1) in the grantor, either alone or in conjunction with any person 
not having a substantial adverse interest in the disposition of such 
part of the corpus or the income therefrom, or 

“(2) in any person not having a substantial adverse interest in the 
disposition of such part of the corpus or the income therefrom, 
then the income of such part of the trust shall be included in com- 
puting the net income of the grantor.” 
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to impute to Congress a purpose to impose the tax when 
the grantor has an executory power to revest title in him- 
self but to withhold the tax when the grantor, by pro- 
visions in the trust deed, has already exercised that 
power. 

Our difficulty lies not in an inability to see the similar- 
ity of those situations but in being able to say that Con- 
gress treated them the same under § 166. A power to 
revest or revoke may in economic fact be the equivalent 
of a reversion. But at least in the law of estates they 
are by no means synonymous. For, generally speaking, 
the power to revest or to revoke an existing estate is 
discretionary with the donor; a reversion is the residue 
left in the grantor on determination of a particular estate. 
See Tiffany, Real Property (2nd ed.) § 129 et seq., 
§ 316 et seg. Congress seems to have drawn § 166 with 
that distinction in mind, for mere reversions are not 
specifically mentioned. Whether as a matter of policy 
such nice distinctions should be perpetuated in a tax 
law by selecting one type of trust but not the other for 
special treatment is not for us. We have only the re- 
sponsibility of carrying out the Congressional mandate. 
And where Congress has drawn a distinction, however 
nice, it is not proper for us to obliterate it. That seems 
to us to be the case here. Whether wisely or not, Con- 
gress confined § 166 to trusts where there was a “power 
to revest.” The problem of interpretation under § 166 
is therefore quite different from that under § 22 (a). 
The former is narrowly confined to a special class; the 
latter by broad, sweeping language is all inclusive. Hel- 
vering v. Clifford, supra. Accordingly, the wide range 
for definition and specification under the latter is lacking 
under § 166. And so far as § 166 is concerned no ap- 
parent or lurking ambiguity requires or permits us to 
divine a broader purpose than that expressed. The legis- 
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lative history corroborates this conclusion. When the 
1934 Act was before the House Committee, the Treasury 
recommended that income from short term trusts and 
from revocable trusts should be taxable to the creator.° 
The Congress adapted the latter® by an appropriate 
amendment to § 166; but it did not select the former for 
special treatment. When such clear choice of ideas has 
been made in the drafting of a specific provision of the 
law, its language must be taken at its face value. Sec. 
166 is therefore not applicable to this trust since respond- 
ent is given no power to recall the corpus. He or his 
estate gets it at the end of the term, on the death of his 
wife, or on his own death—whichever is the earliest. 
For a wholly different reason, petitioner’s argument 
based on § 22 (a) must fail. The Board of Tax Appeals 
purported to place its decision solely on § 166 and § 167 
of the Act. Petitioner in his assignments of error specifi- 
cally mentioned only § 166 and § 167, not § 22(a). In 
his brief before the Circuit Court of Appeals petitioner 
expressly waived reliance upon any section other than 


* Revenue Revision, 1934, Hearings before the Committee on Ways 
& Means, H. R. 73rd Cong., 2nd Sess., p. 151. The recommendation 
read: “The income from short-term trusts and trusts which are 
revocable by the creator at the expiration of a short period after 
notice by him should be made taxable to the creator of the trust.” 

*Conference Rep. No. 1385, H. R. 73rd Cong., 2nd Sess., p. 24: 

“Under existing law, the income from a revocable trust is taxable 
to the grantor only where such grantor (or a person not having a 
substantial adverse interest in the trust) has the power within the 
taxable year to revest in the grantor title to any part of the corpus 
of the trust. Under the terms of some trusts, the power to revoke 
cannot be exercised within the taxable year, except upon advance 
notice delivered to the trustee during the preceding taxable year. 
If this notice is not given within the preceding taxable year, the 
courts have held that the grantor is not required under existing law 
to include the trust income for the taxable year in his return. The 
Senate amendments require the income from trusts of this type to be 
reported by the grantor. The House recedes.” 
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§$ 166. Though petitioner in his petition for certiorari 
relied on § 22 (a), respondent in opposition thereto took 
the position that that point was not available to peti- 
tioner here as it was not raised below. In view of these 
facts, especially the express waiver below, we do not think 
that petitioner should be allowed to add here for the first 
time another string to his bow. As we have indicated, 
the issues under § 166 and § 22 (a) are not coterminous. 
Though both deal with concepts of ownership, the range 
of inquiry under the latter is broad, under the former 
confined. To open here for the first time and in face of 
the express disclaimer an inquiry into the broader field 
is not only to deprive this Court of the assistance of a 
decision below but to permit a shift to ground which the 
taxpayer had every reason to think was abandoned in 
the earlier stages of this litigation.’ See Burnet v. Com- 
monwealth Improvement Co., 287 U.S. 415, 418. It is 
not apparent why a less strict rule is necessary in order 


adequately to protect the revenue. 
Affirmed. 


Mr. Justice RosBerts concurs in the result. 


"Art. 166-1 of Treasury Regulations 86, originally promulgated 
under § 166, was not promulgated under § 22 (a) until 1936 (T. D. 
4629), two years after the tax liability here in issue occurred. Hence 
we do not have a case of reliance by the government on a regulation 
which during the taxable year in question rested on two legs, one 
of which was § 22 (a). 
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NATIONAL LICORICE CO. v. NATIONAL LABOR 
RELATIONS BOARD. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 272. Argued February 7, 1940—Decided March 4, 1940. 


1. Substantial evidence sustains a finding by the National Labor 
Relations Board that a particular union was the choice of a ma- 
jority of employees, as bargaining representative of all, at a time 
when their employer refused to deal with it as representative of 
employees who were not members of the union. P. 357. 

2. Employees in a plant agreed individually with the employer not 
to strike or to demand a closed shop or a signed agreement with 
any union, also for arbitration as to wages and hours, but that 
the question of the propriety of an employee's discharge should in 
no event be one for arbitration or mediation. The contracts were 
procured with the aid of a committee of employees which was 
created for that purpose, and dominated, by the employer, and 
retained thereafter no function other than that of joining the 
employer in selection of an arbitrator. Held: 

(1) That the contracts were in violation of the National Labor 
Relations Act and were appropriate subjects for the remedial 
action of the Board authorized by § 10 of the Act. P. 359. 

(2) An order of the Board precluding the employer from taking 
any benefit of the contracts and from carrying out any of their 
provisions the effect of which would be to infringe rights guaran- 
teed by the Act, was valid, although the employees who made the 
contracts were not parties to the Board’s proceeding. P. 361. 

(3) Such order does not foreclose the employees from taking any 
action to secure an adjudication upon the contracts, nor prejudge 
their rights in the evert of such adjudication. P. 365. 

(4) Section 10 (a) and (c) of the Act commits to the Board 
the exclusive power to decide whether unfair labor practices have 
been committed and, within the limits prescribed in that section, to 
determine what action the employer must take to remove or avoid 
their consequences. P. 365. 

(5) A provision of the order, requiring the employer to post 
notice that the contracts with individual employees (who were not 
parties to the proceedings) are “void and of no effect,” should be 
modified so as to say in lieu that the contracts were made in 
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violation of the Act, and that the employer will no longer offer, 
solicit, enter into, continue, enforce, or attempt to enforce such 
contracts with its employees; but this without prejudice to the 
assertion by the employees of any legal rights they may have 
acquired under such contracts. P. 367. 

(6) The Board has jurisdiction to deal with violations which 
though not set up in the charge invoking its action, § 10 (b), are 
continuations of violations there alleged, of the same class and for 
the same objects. P. 367. 

104 F. 2d 655, affirmed with modification. 


CERTIORARI, 308 U.S. 535, to review a judgment for the 
enforcement of an order of the National Labor Relations 
Board. 


Mr. Abraham Mann for petitioner. 


Mr. Robert B. Watts, with whom Solicitor General 
Jackson and Messrs. Charles Fahy and Laurence A. 
Knapp were on the brief, for respondent. 


Mr. Justice SToNE delivered the opinion of the Court. 


Apart from the sufficiency of the evidence to support 
an order of the National Labor Relations Board, the ques- 
tions of importance presented for our decision are 
whether the Board has authority to order an employer not 
to enforce contracts with its employees, found to have 
been procured in violation of the National Labor Rela- 
tions Act, and to contain provisions violating that Act, in 
the absence of the employees as parties to the proceeding; 
and whether the Board has authority to make its order 
relating to the contracts, although the unfair labor prac- 
tices found to affect the contracts were not set up in the 
charge presented to the Board, on the basis of which it 
issued its complaint. 

On August 2, 1937, the Bakery & Confectionery Work- 
ers International Union of America, Local Union No. 405, 
a labor organization, affiliated with the American Federa- 
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tion of Labor, lodged with the National Labor Relations 
Board an amended charge, alleging that petitioner had en- 
gaged in certain unfair labor practices in violation of the 
National Labor Relations Act. After a complaint by the 
Board charging petitioner with unfair labor practices had 
been served October 7, 1937, and after hearings, the 
Board found jurisdictional facts, which need not be re- 
peated, and other facts which may be shortly summarized 
as follows: Petitioner is engaged in business in the manu- 
facture of licorice products which it sells and ships in com- 
merce, employing at its Brooklyn, New York, plant about 
one hundred and forty production employees. The Board 
found that early in July, 1937, the Union began to secure 
signatures of petitioner’s employees to applications for 
membership; that on July 14, 1937, ninety-nine of peti- 
tioner’s one hundred and forty employees had signed ap- 
plications for membership, designating the Union as the 
applicant’s representative for collective bargaining; that 
the number had increased to one hundred and nine on 
July 19th or 20th. On that date a meeting was held be- 
tween representatives of the Union and officers of peti- 
tioner, at which the Union demands were presented. 
The negotiations came to nothing and were promptly fol- 
lowed by an unsuccessful effort on the part of petitioner’s 
representatives to circulate among the employees a peti- 
tion, nominating a committee to act as their collective 
bargaining representative. 

On July 29th a second meeting took place between rep- 
resentatives of the Union and the president and other 
officers of the company, at which the petitioner declined 
to recognize the Union as the bargaining representative 
of all the employees, and declared that it would negotiate 
with the Union only as the bargaining representative of 
its members. The meeting adjourned without reach- 
ing any agreement. On August 2nd the employees went 
out on strike. The plant was closed and not reopened 
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until the conclusion of the strike on August 25th. Au- 
gust 5th had been agreed upon for a third meeting, and 
on the evening of August 2nd, after the strike had begun, 
the Union representatives wrote to petitioner stating that 
the Union was ready to meet with petitioner at any time 
or place which it would designate “in order to mediate 
the dispute and through collective bargaining arrive at 
a mutually satisfactory agreement.” Petitioner replied, 
declaring that it believed the Union had called the strike. 
It cancelled the meeting of August 5th and asserted that 
it would not “set any further time for negotiations until 
we have a letter from you informing us as to whether or 
not this strike was instigated, ordered or approved by 
your Union or officials of the Union.”’ Representatives 
of the Union denied that it had called the strike. The 
Board found that the strike was the result of spontaneous 
action by the employees because of dissatisfaction with 
the course of negotiations between the Union and 
petitioner. 

On August 27th after the plant was reopened, peti- 
tioner sent a letter to each employee requesting him to 
return to work on August 30th. On the same day peti- 
tioner’s representative met with three employees who 
stated that they were anxious to return to work, and 
asked whether they could have their own committee and 
bargain with petitioner. They were informed that if 
they could obtain the authorization of a majority of the 
employees, petitioner would deal with them. There- 
after, petitioner’s president, at the request of one of the 
three, prepared a form of letter designating a committee 
of workers as the Collective Bargaining Representatives 
of the employees and revoking the authority to any other 
organization. The letter was signed by the members of 
the committee and one hundred and ten other employees, 
and returned to petitioner on September 9th. 

At a meeting with the Committee on September 10th 
petitioner’s president renewed proposals for a contract, 


215234°—40——-23 
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which he had made at the meetings with the Union rep- 
resentatives on July 20th and July 29th, stipulating for 
a five per cent. wage increase, time and a half for over- 
time, and one week’s vacation with pay. The Commit- 
tee’s only request related to pay for holidays and a re- 
duction of the term of the contract from five to three 
years, which was granted with some modification. As 
finally agreed upon the contract purports to be made 
between the petitioner, the Committee and “each and 
every one of the employees.”* Petitioner furnished the 
Committee members with mimeographed copies of the 
agreement, telling them to explain it to the best of their 
ability to the employees, and giving explicit instructions 
as to the manner in which the individual contracts were 
to be executed. There was testimony by a number of 
witnesses that petitioner’s president informed the em- 
ployees that he would not “protect their jobs and they 
would not get five per cent. if they did not sign the 
agreement.” One group of fourteen employees asked for 





‘An officer of petitioner admitted that he had consulted with the 
Brooklyn Chamber of Commerce in forming the contracts. The 
contracts involved here follow the “Balleisen formula,” said to be 
devised by L. L. Balleisen, Industrial Secretary of the Chamber. 
The contract “executed between the company and each workman 
individually and not as a collective agreement with representatives of 
the employees, as provided by the Act,” National Labor Relations 
Board v. Hopwood Retinning Co., 98 F. 2d 97, 100, has been held to 
violate the Act in National Labor Relations Board v. Hopwood Re- 
tinning Co., supra; Natioaal Labor Relations Board vy. American Mfg. 
Co., 106 F. 2d 61, 66; Matter of Atlas Bag & Burlap Co., 1 N. L. 
R. B. 292; Matter of Cating Rope Works, Inc., 4 N. L. R. B. 1100; 
Matter of Metropolitan Engineering Co., 4 N. L. R. B. 542; Matter 
of David E. Kennedy, Inc., 6 N. L. R. B. 699; Matter of Art Crayon, 
Inc., 7 N. L. R. B. 102; Matter of Eastern Footwear Corp., 8 
N. L. R. B. 1245; Matter of American Numbering Machine Co., 10 
N. L. R. B. 536; Matter of Centre Brass Works, Inc., 10 N. L. R. B. 
1060; Matter of Fanny Farmer Candy Shops, Inc., 10 N. L. R. B. 
288; Matter of National Meter Co., 11 N. L. R. B. 320. 
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representation on the Committee and were referred to 
petitioner’s president, who, in refusing the request, in- 
formed them that “the Committee had been picked 
already. There is enough right now on the Committee.” 
The contract is stated to be directly between the peti- 
tioner and the individual employee and under it the 
Committee as such has no rights or duties. It was signed 
by the Committee and one hundred and eighteen em- 
ployees. The Committee appears to have functioned only 
so long as it was necessary to obtain the individual sig- 
natures on the contract. The benefits of the contract 
were limited to those employees who signed. In return the 
signers relinquished the right to strike, the right to de- 
mand a closed shop or signed agreement with any union. 
The contract also contained provisions for arbitration as 
to rate of wages and the number of regular hours of 
employment per week by an arbitrator designated by and 
mutually acceptable to petitioner and the Committee, but 
provided that the “question as to the propriety of an em- 
ployee’s discharge is in no event to be one for arbitration 
or mediation. . . .” 

From these subsidiary findings of fact the Board con- 
cluded that petitioner, by refusing to bargain collectively 
with the Union on July 20th and July 29th and there- 
after, had engaged in unfair labor practices within the 
meaning of § 8 (5) of the Act; that petitioner, by co- 
ercing and intimidating employees in the exercise of their 
rights to self-organization and collective bargaining, and 
by persuading and coercing its employees to refrain from 
becoming members of the Union and to sign individual 
contracts of employment, had engaged in an unfair labor 
practice within the meaning of § 8 (1) of the Act, and 
that by initiating, sponsoring and dominating a labor or- 
ganization of its employees, the Collective Bargaining 
Committee, it had engaged in unfair labor practices 
within the meaning of § 8 (1) and (2) of the Act. The 
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Board’s order directed petitioner to desist from dominat- 
ing and interfering with the administration of the 
Collective Bargaining Committee, from recognizing the 
Committee as representing petitioner’s employees, from 
giving effect to petitioner’s contracts with the Committee 
and with the individual employees, and from refusing to 
bargain collectively with the Union. As affirmative re- 
lief, designed to effectuate the policy of the Act as author- 
ized by § 10 (c), the Board ordered petitioner to bargain 
collectively, on request, with the Union; to withdraw ree- 
ognition from the Committee; to inform the Committee 
and employees who had contracted individually that 
“such contract constitutes a violation” of the Act; that 
the employees are relieved from all obligations under it; 
that petitioner will “no longer demand its performance” 
and to post appropriate notices. 

The Court of Appeals for the Second Circuit, upon 
petition of the Board for enforcement of the order, di- 
rected that it be enforced except for a modification of 
that part of the order which directed that petitioner rec- 
ognize and bargain with the Union. The order of the 
Court of Appeals directed that this part of the Board’s 
order be conditioned upon a determination in an elec- 
tion that the Union is still the choice as bargaining rep- 
resentative of a majority of the employees. 104 F. 2d 
655. 

Upon a petition which challenged the authority of the 
Board to make so much of its order as related to the con- 
tracts with petitioner’s employees, without making the 
employees parties to the proceeding, we granted certiorari 
October 9, 1939, because of the importance of the question 
in the administration of the National Labor Relations 
Act, and because of an asserted misapplication of the 
principles of National Labor Relations Board v. Penn- 
sylvania Greyhound Lines, 303 U. S. 261 and Consoli- 
dated Edison Co. v. National Labor Relations Board, 305 
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U. S. 197. Of lesser moment are questions, also raised 
by the petition,” whether the Board’s finding that the 
Union was still the authorized bargaining representative 
of a majority of petitioner’s employees, is supported by 
substantial evidence and, if not, whether the Circuit 
Court of Appeals properly directed the Board to conduct 
an election to determine whether the Union still repre- 
sents a majority of petitioner’s employees, and, finally, 
whether the jurisdiction of the Board is limited to such 
unfair labor practices as are set up in the charge pre- 
sented to the Board so as to preclude its determination 
that the creation of the Organization Committee and pe- 
titioner’s contracts with individual employees involved 
unfair labor practices, since both occurred after the charge 
was lodged with the Board and after its complaint was 
served on petitioner. 

1. The Board found that petitioner, on July 20th and 
29th, 1937, and thereafter, refused to recognize and to 
bargain collectively with the representative (the Union) 
of a majority of its employees. If we assume, as peti- 
tioner argues, that a majority of its employees had freely 
revoked their designation of the Union as bargaining rep- 
resentative and chosen in its stead the Collective Bar- 
gaining Committee, these circumstances do not militate 
against the findings of the Board that the Union repre- 
sented the employees during July and August when the 
petitioner refused to bargain with it, nor do they relieve 
petitioner from the consequences of its refusal to bargain, 
which was an unfair labor practice. 

Since the Court of Appeals has confirmed the findings 
of the Board, there is no occasion here to review the evi- 
dence in detail. Cincinnati, H. & D. Ry. Co. v. Interstate 


* Petitioner's brief assails the Board's order on numerous grounds 
not set up in his petition for certiorari. We limit our review to the 
questions specifically raised in the petition. Rule 38. See General 
Pictures Co. v. Western Electric Co., 304 U. 8. 175, 177, 178. 
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Commerce Commission, 206 U. 8. 142, 154; Jilinois Cen- 
tral R. Co. v. Interstate Commerce Commission, 206 U.S. 
441, 456. It is enough, with the findings not challenged, 
that there is evidence that by July 20th one hundred and 
nine of petitioner’s one hundred and forty employees had 
signed applications for membership in the Union, desig- 
nating it as the applicant’s representative for collective 
bargaining, and that on that date negotiation began be- 
tween petitioner and the Union representatives which was 
continued until August. The evidence shows that at- 
tempts by petitioner between that date and July 20th to 
circulate a petition among its employees nominating a 
committee to act as their collective bargaining repre- 
sentative failed. A few employees signed. Then, a 
number cancelled their signatures. The petition was re- 
turned to the petitioner’s superintendent and was 
destroyed by an assistant secretary of the company. 
There is testimony that at the meeting with the Union 
representatives on July 29th petitioner’s president de- 
clined to recognize the Union as the bargaining repre- 
sentative of all the employees, and declared that he 
would negotiate with it only as the bargaining repre- 
sentative of the Union members, refusing to bargain with 
it as the representative of all the employees, a plain 
violation of the Act. §$ 8 (5), 9 (a). This was fol- 
lowed by petitioner’s refusal, on August 2nd, to negotiate 
with Union representatives. There was also evidence 
from which the Board could have found that the nego- 
tiations on July 20th and July 29th were not entered into 
by the petitioner in good faith, and were but thinly dis- 
guised refusals to treat with the Union representatives. 

In view of the evidence already noted of the choice of 
the Union as bargaining representative by a large ma- 
jority of the employees between July 14th and 20th, of 
the complete failure of petitioner’s efforts to disturb that 
representation between the 20th and the 29th, there was 
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substantial evidence to support the Board’s conclusion 
that the Union was the choice as bargaining representa- 
tive of appellant’s employees during July and in August, 
at least until the 5th, when petitioner refused to treat 
with the Union. 

As will presently appear, the bargaining committee 
and the contracts obtained through its mediation were 
both the products of unfair labor practices, and the Com- 
mittee, under the Board’s order, was not entitled to recog- 
nition as the bargaining representative of the employees. 
Such injury, if any, as the petitioner might have suf- 
fered from the Board’s order requiring it to recognize 
and bargain with the Union, is avoided by the direction 
of the Court of Appeals that this part of the order be 
conditioned upon a determination by an election that the 
Union is still the choice of a majority of the employees. 
The Board has not petitioned for certiorari and does not 
complain of this direction. 

2. The petition for certiorari does not assail the find- 
ings of the Board that petitioner’s officials initiated the 
organization of the Committee, and that it “sponsored 
and dominated the formation of the Committee and 
thereafter dominated its administration and contributed 
support to it.” We shall not re-examine those issues 
here, more than to say that the evidence discloses that the 
purpose of creating the Committee was to secure the con- 
tracts and by the contracts the Committee was left with- 
out any further function to perform except to join with 
the employer in choosing an arbitrator for the arbitra- 
tion of specified labor Cisputes. 

But the petition raises the question whether the terms 
of the contract, as the Court of Appeals held, violate the 
National Labor Relations Act, and it challenges the au- 
thority of the Board because of the absence of the indi- 
vidual employees, as parties, to make any order respecting 
the contracts. The contracts, as the Board found, were 
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not only procured through the mediation of a company- 
dominated labor organization, but they were the means 
adopted to “eliminate the Union as the collective bar- 
gaining agency of its employees.” We think it plain also 
that by their terms they imposed illegal restraints upon 
the employees’ rights to organize and bargain collectively 
guaranteed by $$ 7 and 8 of the Act. 

By the contract each employee agreed not “to demand 
a closed shop or a signed agreement by his employer with 
any Union.” This provision foreclosed the employee 
from bargaining for a closed shop or a signed agreement 
with the employer, frequent subjects of negotiation be- 
tween employers and employees, see Consolidated Edison 
Co. v. National Labor Relations Board, supra, 236 et seq.; 
National Labor Relations Board v. Sands Mfg. Co., 306 
U. S. 332, 342; ef. Virginian Railway Co. v. System Fed- 
eration No. 40, 300 U. S. 515, 553, 555, note 7. In addi- 
tion the restriction upon the employee’s right to ask a 
signed agreement extending only to agreements with “any 
union” is in plain conflict with the public policy of the 
Act to encourage the procedure of collective bargaining, 
see $ 1, since it discriminates against labor organizations 
by forbidding signed contracts with labor unions while 
it permits them with the individual workers. See Con- 
solidated Edison Co. v. National Labor Relations Board, 
supra, 236. 

It likewise forestalls collective bargaining with respect 
to discharged employees, first providing that a discharged 
employee may submit to the employer facts indicating 
that his discharge was unreasonable and then stipulating 
that the “question as to the propriety of an employee’s 
discharge is in no event to be one for arbitration or 
mediation.” The effect of this clause was to discourage, 
if not forbid, any presentation of the discharged em- 
ployee’s grievances to appellant through a labor or- 
ganization or his chosen representatives, or in any way 
except personally. 
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Since the contracts were the fruits of unfair labor prac- 
tices, stipulated for the renunciation by the employees of 
rights guaranteed by the Act, and were a continuing 
means of thwarting the policy of the Act, they were ap- 
propriate subjects for the affirmative remedial action of 
the Board authorized by § 10 of the Act. National Labor 
Relations Board v. Pennsylvania Greyhound Lines, Inc., 
supra, 265; National Labor Relations Board v. Newport 
News Shipbuilding & Dry Dock Co., 308 U. S. 241. 
Hence the Board was free by its order to direct that the 
appellant should take no benefit from the contracts unless 
it was without authority to act because the individual 
signers of the contracts had not been made parties to the 
proceeding. It is urged that in the absence of the em- 
ployees who signed the contract, the Board was power- 
less to declare it void and of no effect: as to those em- 
ployees, and that consequently it could make no order 
forbidding petitioner to make use of the contracts as the 
means of defeating the policy and purposes of the Act. 

Consolidated Edison Co. v. National Labor Relations 
Board, supra, is not decisive of this question. There, 
page 236, after pointing out that the Board’s “power to 
command affirmative action is remedial, not punitive, 
and is to be exercised in the aid of the Board’s authority 
to restrain violations and as a means of removing or 
avoiding the consequences of violation where those con- 
sequences are of a kind to thwart the purposes of the 
Act,” decision was rested specifically on the ground that 
“here, there is no basis for a finding that the contracts 
with the Brotherhood and its locals were a consequence 
of the unfair labor practices found by the Board or that 
these contracts in themselves thwart any policy of the 
Act or that their cancellation would in any way make 
the order to cease the specified practices any more 
effective.” 
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It is elementary that it is not within the power of any 
tribunal to make a binding adjudication of the rights in 
personam of parties not brought before it by due process 
of law. Pennoyer v. Neff, 95 U.S. 714; Riverside & Dan 
River Cotton Mills v. Menefee, 237 U.S. 189; ef. Arizona 
v. California, 298 U. S. 558, 571, 572. For that reason 
there is no occasion to consider now how far the contract 
rights, if any, of the employees may be passed upon by 
the Board and their exercise restricted by its order in pro- 
ceedings to which the employees have been made parties. 
As the Board’s power can be effectively exercised only 
upon petitioner, the employees are entitled to notice and 
hearing only if the statute requires them to be made 
parties to the proceeding. Consequently the only ques- 
tion we are called on to decide is whether, in the circum- 
stances of this case, the exercise of the Board’s authority 
is such a departure from accepted modes of procedure as 
rightly to be regarded as beyond the power conferred on 
the Board by § 10 of the Act. 

The proceeding authorized to be taken by the Board 
under the National Labor Relations Act is not for the 
adjudication of private rights. Amalgamated Utility 
Workers v. Consolidated Edison Co., ante, p. 261; H. Rept. 
No. 1147, 74th Cong., Ist Sess., Committee on Labor, p. 
24; cf. Federal Trade Commission v. Klesner, 280 U. S. 
19. It has few of the indicia of a private litigation and 
makes no requirement for the presence in it of any private 
party other than the employer charged with an unfair 
labor practice. The Board acts in a public capacity to 
give effect to the declared public policy of the Act to 
eliminate and prevent obstructions to interstate com- 
merce by encouraging collective bargaining and by pro- 
tecting the “exercise by workers of full freedom of asso- 
ciation, self-organization, and designation of representa- 
tives of their own choosing, for the purpose of negotiating 
the terms and conditions of theiremployment... .” § 1. 
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The immediate object of the proceeding is to prevent 
unfair labor practices which, as defined by §§ 7, 8, are 
practices tending to thwart the declared policy of the 
Act. To that end the Board is authorized to order the 
employer to desist from such practices, and by § 10 (c) it 
is given authority to take such affirmative remedial action 
as will effectuate the policies of the Act. National Labor 
Relations Board v. Pennsylvania Greyhound Lines, 
supra. 

In a proceeding so narrowly restricted to the protection 
and enforcement of public rights, there is little szope or 
need for the traditional rules governing the joinder of 
parties in litigation determining private rights. Ordi- 
narily where the rights involved in litigation arise upon 
a contract, courts refuse to adjudicate the rights of some 
of the parties to the contract if the others are not before 
it. Shields v. Barrow, 17 How. 130, 140; Carroll v. New 
York Life Ins. Co., 94 F. 2d 333; ef. Waterman v. Canal- 
Louisiana Bank Co., 215 U.S. 33, 48. Such a judgment 
or decree would be futile if rendered, since the contract 
rights asserted by those present in the litigation could 
neither be defined, aided nor enforced by a decree which 
did not bind those not present. 

But different considerations may apply even in private 
litigation where the rights asserted arise independently 
of any contract which an adverse party may have made 
with another, not a party to the suit, even though their 
assertion may affect the ability of the former to fulfill his 
contract. The rights asserted in the suit and those aris- 
ing upon the contract are distinct and separate, so that 
the court may, in a proper case, proceed to judgment 
without joining other parties to the contract, shaping its 
decree in such manner as to preserve the rights of those 
not before it. General Investment Co. v. Lake Shore Ry., 
260 U. S. 261, 285, 286; American Brake Shoe & Foundry 
Co. v. Interborough Rapid Transit Co., 10 F. Supp. 512, 
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515, aff'd 76 F. 2d 1002; Fidelity & Deposit Co. v. Mon- 
tana, 92 F. 2d 693, 698; Brogdex Co. v. Food Machinery 
Co., 92 F. 2d 787, 789; Commercial Casualty Ins. Co. v. 
Lawhead, 62 F. 2d 928, 931, 932; ef. Hamilton v. Savan-- 
nah, F. & W. Ry. Co., 49 F. 412; Howe v. Howe & Owen 
Ball Bearing Co., 154 F. 820, 828; Alcazar Amusement 
Co. v. Mudd & Colley Amusement Co., 204 Ala. 509; 
86 So. 209; FE. L. Husting Co. v. Coca-Cola Co., 194 Wis. 
311; 216 N. W. 833; Nokol Co. v. Becker, 318 Mo. 292; 
300 8S. W. 1108. 

Here the right asserted by the Board is not one arising 
upon or derived from the contracts between petitioner 
and its employees. The Board asserts a public right 
vested in it as a publie body, charged in the public inter- 
est with the duty of preventing unfair labor practices. 
The public right and the duty extend not only to the 
prevention of unfair labor practices by the employer in 
the future, but to the prevention of his enjoyment of any 
advantage which he has gained by violation of the Act, 
whether it be a company union or an unlawful contract 
with employees, as the means of defeating the statutory 
policy and purpose. Obviously employers cannot set at 
naught the National Labor Relations Act by inducing 
their workmen to agree not to demand performance of 
the duties which it imposes or by insisting, more than in 
a private litigation, that the employer’s obedience to the 
Act cannot be compelled in the absence of the workers 
who have thus renounced their rights. 

The Board’s order runs only against petitioner. It 
directs that it shall cease recognizing the Committee as 
the representative of any of the employees for the pur- 
pose of dealing with petitioner concerning grievances, 
labor disputes, wages, rates of pay. hours of employ- 
ment or conditions of work; that it shall not “give effect” 
to the contracts with its employees; that it notify each 
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employee that the contract violates the Act and that 
petitioner “is therefore obliged to discontinue such con- 
tract as a term or condition of employment; and the em- 
ployees are released from its obligations and the respond- 
ent [petitioner here] will no longer demand its perform- 
ance,” and that it “will no longer offer, solicit, enter into, 
continue, enforce or attempt to enforce such contracts 
with its employees.” 

The effect of the Board’s order, as we construe it, is to 
preclude the petitioner from taking any benefit of the 
contracts which were procured through violation of the 
Act and which are themselves continuing means of vio- 
lating it, and from carrying out any of the contract pro- 
visions, the effect of which would be to infringe the rights 
guaranteed by the National Labor Relations Act. It does 
not foreclose the employees from taking any action to 
secure an adjudication upon the contracts, nor prejudge 
their rights in the event of such adjudication. We do not 
now consider their nature and extent. It is sufficient to 
say here that it will not be open to any tribunal to com- 
pel the employer to perform the acts, which, even though 
he has bound himself by contract to do them, would 
violate the Board’s order or be inconsistent with any part 
of it. Seetion 10 (a) and (ec) of the Act commits to the 
Board the exclusive power to decide whether unfair labor 
practices have been committed and to determine the 
action the employer must take to remove or avoid the 
consequences of his unfair labor practice. 

In these respects the order does not go beyond those 
in suits brought by the United States to restrain viola- 
tions of the Sherman Act, where the injunction was broad 
enough to prevent the offender from carrying out con- 
tracts with persons not parties to the suits. United Shoe 
Machinery Corp. v. United States, 258 U. 8. 451, 456; 
Paramount Famous Corp. v. United States, 282 U.S. 30; 
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Interstate Circuit, Inc. v. United States, 306 U. S. 208, 
220. Similarly, in proceedings before the Federal Trade 
Commission, the order restraining unfair methods of com- 
petition may preclude the performance of outstanding 
contracts by the offender. Such orders have never been 
challenged because the holders of the contracts were not 
made parties. E. g. Butterick Co. v. Federal Trade Com- 
mission, 4 F. 2d 910; Q. R. S. Music Co. v. Federal Trade 
Commission, 12 F. 2d 730; J. W. Kobi Co. v. Federal 
Trade Commission, 23 F. 2d 41. Cf. Federal Trade 
Commission v. Beech-Nut Co., 257 U. S. 441. In 
Virginian Railway Co. v. System Federation No. 40, supra, 
539, 540; 11 F. Supp. 621, 623, the effect of the decree was 
to order the employer to deal exclusively with the Federa- 
tion, although the employer had a contract with an asso- 
ciation not a party to the suit, found to be a dominated 
labor organization. In every case the third persons were 
left free to assert such legal rights as they might have 
acquired under their contracts. But in all, the public 
right was vindicated by restraining the unlawful actions 
of the defendant even though the restraint prevented his 
performance of the contracts. 

As the National Labor Relations Act contemplates no 
more than the protection of the public rights which it 
creates and defines, and as the Board’s order is directed 
solely to the employer and is ineffective to determine any 
private rights of the employees and leaves them free to 
assert such legal rights as they may have acquired under 
their contracts, in any appropriate tribunal, we think they 
are not indispensable parties for purposes of the Board’s 
order and the statute does not require their presence as 
parties to the present proceeding and there was no abuse 
of the Board’s discretion in its failure to make them 
parties.* It is unnecessary to consider now to what ex- 


* Orders of the Board have been upheld which direct the employer 
to cease giving effect to such contracts, although no notice was given 
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tent or by what procedure it would be necessary to make 
the employees parties to a proceeding pending before the 
Board in the event that it undertook to make an order 
directed to the employees foreclosing any asserted rights 
under their contracts in order to effectuate the policies of 
the Act. Compare the procedure used in New England 
Divisions Case, 261 U.S. 184, 197. 

The Board’s order to post notices requires the notice to 
announce that the contracts with the employees are “void 
and of no effect.” In order that the notice may more 
accurately represent the affirmative action of the Board 
and that misinterpretation of its action may be avoided, 
the order appealed from should be so modified as to omit 
the quoted words and direct that clause (3) of the Board’s 
order, numbered 2(d) specifying the contents of the 
notice, read as follows: 


(3) that the individual contracts of employment entered 
into between the respondent and some of its employees 
were made by the respondent in violation of the National 
Labor Relations Act; and that the respondent will no 
longer offer, solicit, enter into, continue, enforce, or at- 
tempt to enforce such contracts with its employees; but 
this is without prejudice to the assertion by the employees 
of any legal rights they may have acquired under such 
contracts. 

3. The amended charge, which initiated the present 
proceeding pursuant to § 10 (b) of the Act, was lodged 


to the company-dominated labor organizations or the employees. 
National Labor Relations Board v. Hopwood Retinning Co., 98 F. 2d 
97, 99, 100; National Labor Relations Board v. Eagle Mfg. Co., 99 
F. 2d 930; National Labor Relations Board v. Ronni Parfum, Inc., 
104 F. 2d 1017; National Labor Relations Board v. Stackpole Carbon 
Co., 105 F. 2d 167, 169; Titan Metal Mfg. Co. v. National Labor 
Relations Board, 106 F. 2d 254. Contra: National Labor Relations 
Board v. Cowell Portland Cement Co., 108 F. 2d 198; National Labor 
Relations Board vy. Sterling Electric Motors, Inc., 109 F. 2d 194; 
5 Labor Relations Reporter 600. 
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with the Board by the Union on August 2, 1937, before 
petitioner had succeeded in organizing the Committee 
and in securing the signatures of its employees to the 
contracts, but after petitioner’s unsuccessful attempt in 
July to deal with its employees independently of the 
Union. The charge, in addition to other unfair labor 
practices not now material, alleged that petitioner had 
“coerced and attempted to coerce its employees into sign- 
ing individual contracts with the said company; in that 
the said company has called meetings of its employees 
and has compelled said employees to attend said meet- 
ings, and has attempted to compel said employees to 
form committees, not of their own choosing, to bargain 
collectively with the said company; .. .” 

The complaint elaborated the charge with particularity, 
setting forth that petitioner had formed and initiated a 
labor organization of its employees, dominated and inter- 
fered with the administration of that organization, and 
had continued to do so down to the date of the complaint, 
October 2, 1937; that petitioner “has made signing of 
individual contracts a condition of employment’; and 
that by these and other acts petitioner “is interfering 
with, restraining, and coercing its employees in exercise 
of the rights guaranteed by § 7 of the Act.” 

Petitioner contends that the charge is a jurisdictional 
prerequisite to the complaint and subsequent proceed- 
ings, and that they are restricted to the specific unfair 
labor practices alleged in the charge. See National Labor 
Relations Board v. Hopwood Retinning Co., 98 F. 2d 97. 
It argues that in the proceedings before the Board there 
was a fatal departure from the charge insofar as the 
Board’s finding and order are concerned with the sub- 
sequent organization of the Committee and the signing 
of the employees’ contracts. The argument is addressed 
only to want of power in the Board and raises no ques- 
tion of unfairness to petitioner in the preparation and 
prosecution of his ease. 
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It is unnecessary for us to consider now how far the 
statutory requirement of a charge as a condition prece- 
dent to a complaint excludes from the subsequent 
proceedings matters existing when the charge was filed, 
but not included in it. Whatever restrictions the require- 
ments of a charge may be thought to place upon subse- 
quent proceedings by the Board, we can find no warrant 
in the language or purposes of the Act for saying that it 
precludes the Board from dealing adequately with unfair 
labor practices which are related to those alleged in the 
charge and which grow out of them while the proceeding 
is pending before the Board. The violations alleged in 
the complaint and found by the Board were but a pro- 
longation of the attempt to form the company union and 
to secure the contracts alleged in the charge. All are of 
the same class of violations as those set up in the charge 
and were continuations of them in pursuance of the same 
objects. The Board’s jurisdiction having been invoked 
to deal with the first steps, it had authority to deal with 
those which followed as a consequence of those already 
taken. We think the court below correctly held that 
“the Board was within its power in treating the whole 
sequence as one.” 

We find it unnecessary to discuss other points raised by 
the petitioner. We have considered them and find thein 
without merit. 

The order below will be modified as directed by this 
opinion and as so modified it will be affirmed. 


Affirmed. 


Mr. Justice Murpny tock no part in the consideration 
or decision of this case. 


Mr. Justice DovG.as: 


Mr. Justice Buack and I see no reason or occasion for 
the modification of the order. For as stated in the 
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opinion of the Court, the Board has not undertaken to 
pass on the rights of the employees under those contracts. 
Nor has any employee urged, here or below, that the 
order affects his contractual rights or casts a cloud on 
them. Whether the employees would be indispensable 
parties to the proceeding should the Board in order to 
effectuate the policies of the Act undertake to nullify 
their rights is a question on which we want to reserve 
decision until the Board passes on it and until it is put 
in issue by persons who have a standing to raise it. 





PARAMINO LUMBER CO. er au. v. MARSHALL, 
DEPUTY COMMISSIONER, Et At. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF WASHINGTON. 


No. 271. Argued January 30, 1940—Decided March 11, 1940. 


1. A private Act of Congress which, after an award of compensation 
for disability made by a deputy commissioner under the Long- 
shoremen’s & Harbor Workers’ Compensation Act had become 
final by expiration of the time for review, authorized and directed 
the Employees’ Compensation Commission to review the order and 
issue a new one, whereupon there was awarded additional com- 
pensation for disability continuing beyond the date as of which 
by the prior order it was deemed to have terminated, held, as to 
the employer and insurance carrier, not violative of the due process 
clause of the Fifth Amendment. Pp. 374, 378. 

2. The Act was validly enacted by Congress to cure a defect in 
administration developed in the handling of a claim compensable 
under the Longshoremen’s & Harbor Workers’ Compensation Act. 
P. 379. 

3. The enactment by Congress of private Acts, except bills of at- 
tainder and grants of nobility, is not forbidden by the Federal 
Constitution. P. 380. 

4. The contention that the equal protection clause of the Four- 
teenth Amendment should be read into the due process clause of 
the Fifth Amendment, and that the Act denies equal protection, 
is rejected. Pp. 379-380. 
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5. The Act is not invalid as an encroachment by Congress on the 
judicial function. P. 381. 
27 F. Supp. 823, affirmed. 


AppEAL from a decree of a District Court of three judges 
upholding the constitutionality of a special Act of Con- 
gress and dismissing libels in two cases consolidated for 
hearing. 


Mr. Stanley B. Long, with whom Mr. Edward G. 
Dobrin was on the brief, for appellants. 

The Act grants to Clark special privileges not accorded 
to other longshoremen similarly situated, and denies to 
appellants the equal protection of the laws. 

Due process has the same meaning in the Fifth and 
Fourteenth Amendments. Twining v. New Jersey, 211 
U. S. 78, 100, 101; United States v. Armstrong, 265 F. 
683, 690; Heiner v. Donnan, 285 U. 8. 312, 326; Bartlett 
Trust Co. v. Elliott, 30 F. 2d 700, 701; Hibben v. Smith, 
191 U. 8. 310, 325. 

Due process requires equal treatment of all persons 
similarly situated, and protects against arbitrary classifi- 
cation and discrimination by Congress. Hurtado v. Cali- 
fornia, 110 U. 8. 516, 535, 5386; United States v. Arm- 
strong, supra; United States v. Yount, 267 F. 861, 863; 
Leeper v. Texas, 1389 U. S. 462; Giozza v. Tiernan, 148 
U.S. 657, 662; Bank of Columbia v. Okeley, 4 Wh. 235, 
244; Caldwell v. Texas, 137 U.S. 692, 697; Southern Bell 
T. & T. Co. v. Calhoun, 287 F. 381, 384; United States v. 
Ballard, 12 F. Supp. 321, 326; Wallace v. Currin, 95 F. 
2d 856, 867; Pryor v. Western Paving Co., 184 P. 88, 90; 
Vanzant v. Waddel, 2 Yerg. 260, 269, 270; Sims v. Rives, 
84 F. 2d 871, 878; see, also, Marwell v. Dow, 176 U. S. 
581; Barclay v. Edwards, 267 U.S. 442, 450. Cf. Truaz v. 
Corrigan, 257 U. 8. 312, 331, 332. 

The due process provision of the Fifth Amendment is 
broad enough in its scope and purpose to include the 
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equal protection clause specifically set forth in the 
Fourteenth Amendment. Willoughby on the Constitu- 
tion, 2d Ed., (1929) pp. 1928, 1929; Story on the Con- 
stitution, 5th Ed., (1891) pp. 705, 706. | 

The Act is violative of due process however beneficent 
its purpose. 

The compensation award was a final adjudication 
vesting property rights. A valid, final judgment vests 
property rights not alterable by subsequent legislation. 
United States v. Peters, 5 Cranch 115, 186; McCullough 
v. Virginia, 172 U.S. 102, 125; Memphis v. United States, 
97 U.S. 293, 297; Hoyt Metal Co. v. Atwood, 289 F. 453, 
454, 455; Gilman v. Tucker, 28 N. E. 1040. 

A compensation order under the Longshoremen’s Act 
is a final determination of “private right, that is, of the 
liability of one individual to another under the law as 
defined.” Crowell v. Benson, 285 U.S. 22, 51. An award 
embodies the liability imposed by the Act; and the duty 
to abide by it is judicially enforceable. 

Subject only to the statutory provisions for review and 
modification, an award is a final determination of all 
questions involved in the litigation and the rights and 
liabilities fixed therein are unalterable. Shugard v. 
Hoage, 89 F. 2d 796; Mille v. McManigal, 69 F. 2d 644; 
Associated Indemnity Corp. v. Marshall, 71 F. 2d 235; 
Campbell v. Lowe, 10 F. Supp. 288; Didier v. Crescent 
Wharf & Warehouse Co., 15 F. Supp. 91; Globe Steve- 
doring Co. v. Peters, 57 F. 2d 256; Bulczak v. Inde- 
pendent Pier Co., 17 F. Supp. 973; United Fruit Co. v. 
Pillsbury, 55 F. 2d 369. See, also, Twine v. Locke, 68 
F. 2d 712. 

In Williams v. Norris, 12 Wh. 117, the private Act was 
remedial only. 

Assuming that the statutory right to file a claim for 
the reopening of an award and for additional compen- 
sation is in the nature of a continuing cause of action 
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(compare Mattson v. Department of Labor and Indus- 
tries, 293 U. S. 151), the time limitation is inseparable 
from the right. Young v. Hoage, 90 F. 2d 395; Ayers v. 
Parker, 15 F. Supp. 447; Kobilkin v. Pillsbury, 103 F. 2d 
667. 

The lapse of the time limit on such statutory causes 
of action not only bars the remedy but destroys the 
liability as well, and an act of the legislature reviving 
them constitutes a deprivation of property without due 
process of law. Danzer & Co. v. Gulf & Ship Island R. 
Co., 268 U. 8. 633; Peninsula Produce Exchange v. 
New York, P. & N. R. Co., 1387 A. 350; aff'd 276 U. S. 
599. See, also, New York Central R. Co. v. Lazarus, 
278 F. 900, 904; Wenatchee Produce Co. v. Great 
Northern Ry. Co., 271 F. 784, 785. 

The Act attempts to create a new substantive right 
for the benefit of Clark and is not merely an amendment 
to the Longshoremen’s Act. 

Although retrospective operation of a statute in and of 
itself affords no basis for invalidating it, the vice of this 
Act is its attempt to attach to closed transactions new 
liabilities and obligations. Webster v. Cooper, 14 How. 
488; Barnitz v. Beverly, 163 U.S. 118; Bradley v. Light- 
cap, 195 U. 8. 1; Ettor v. Tacoma, 228 U.S. 148; Ochoa 
v. Hernandez y Morales, 230 U. 8. 139. See, also, Dash 
v. Van Kleek, 7 Johns. 477. Property rights vested 
under existing statutes may not be destroyed by repeal 
thereof. United States v. Kendall, 263 F. 126; Arnold & 
Murdock Co. v. Industrial Comm’n, 145 N. E. 342; Dow 
v. Norris, 4 N. H. 16. 

A further infirmity is that the Act arbitrarily takes 
property from one private individual and gives it to 
another. Missouri Pacific R. Co. v. Nebraska, 164 U.S. 
403; Railroad Retirement Board y. Alton R. Co., 295 
U. S. 330; Duncan & Co. v. Wallace, 21 F. Supp. 295, 
308. 
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The Act is an attempted usurpation by Congress of 
judicial functions. It is judicial in nature and author- 
izes a readjudication between individuals of private 
property rights arising out of past transactions. 

Legislative grant of a new trial, rehearing or further 
determination in a eause which has proceeded to final 
adjudication under existing statutes is an attempted ex- 
ercise of judicial power. Merrill v. Sherburne, 1 N. H. 
199; Petition of Siblerud, 182 N. W. 168, 169; Union 
School District No. 1 v. Foster Lumber Co., 286 P. 774, 
775; Pocono Pines Hotels Co. v. United States, 73 Ct. 
Cls. 447, 499; see, also, Casieri’s Case, 190 N. E. 118; 
Roles Shingle Co. v. Bergerson, 19 P. 2d 94. Congress 
possesses no judicial power. Ailbourn v. Thompson, 103 
U. S. 168. 


Mr. Oscar A. Zabel, with whom Mr. Edwin J. Brown, 
Sr. was on the brief, for John T. Clark, appellee. Solicitor 
General Biddle was on a memorandum for Wm. A. Mar- 
shall, appellee. 


Mr. Justice Reep delivered the opinion of the Court. 


The question is whether the due process clause of the 
Fifth Amendment is violated by a private act of Congress 
directing a review of an order for compensation under 
the Longshoremen’s and Harbor Workers’ Compensation 
Act’ after there had been a final award by the deputy 
commissioner and after the time for review of the award 
had expired. 

On January 17, 1931, the appellee Clark fell and frac- 
tured a rib while working on the navigable waters of the 
United States as a longshoreman for the appellant Par- 
amino Lumber Company. The other appellant, the 
Union Insurance Company of Canton, Ltd., is the in- 





33 U. S.C. §§ 901-50. 
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surance carrier of the Lumber Company under the Com- 
pensation Act. The fall having disabled Clark, the ap- 
pellants voluntarily paid him compensation. Then, on 
Clark’s application, hearings were had under the Compen- 
sation Act which resulted in a determination on August 
26, 1931, by the deputy commissioner that Clark had 
been wholly disabled from the date of his fall to July 4, 
1931, that on the latter date he had recovered from the 
disability, and that he had been paid by appellants all 
the compensation due him. No proceedings being 
brought to review this award, it became final in thirty 
days.? Almost five years later, the Congress passed a pri- 
vate act ordering the Compensation Commission to re- 
view Clark’s case and to issue a new order, the provisions 
in the Compensation Act limiting time for reviewing 
awards “to the contrary notwithstanding.” * The infor- 
mation which led the House and Senate Committees on 
Claims to recommend passage of the act * indicated that 


* 44 Stat. 1436, § 21; 33 U.S. C., § 921. 

*49 Stat., pt. 2, p. 2244. The act in full reads: 

“That in the case of John T. Clark, of Seattle, Washington, whose 
disability compensation under the Longshoremen’s and Harbor Work- 
ers’ Compensation Act of March 4, 1927, was terminated as of July 
5, 1931, by a compensation order filed August 26, 1931, the Em- 
ployees’ Compensation Commission be, and it is hereby, authorized 
and directed to review such order in accordance with the procedure 
prescribed in respect of such claims in section 19 of said Act, and 
in accordance with such section to issue a new compensation order 
which may terminate, continue, increase, or decrease such compen- 
sation, the provisions of sections 21 and 22 of the said Act, as 
amended, to the contrary notwithstanding: Provided, That such new 
order shall not affect any compensation paid under authority of the 
prior order.” 

*S. Rep. No. 1645, 74th Cong., 2d Sess.; H. R. Rep. No. 1892, 
74th Cong., Ist Sess. The information before the Committees is 
attached to both reports and includes statements by the doctors 
who examined, X-rayed, and operated on Clark after the deputy 
commissioner’s order; letters from the Compensation Commission 
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Clark had first been treated by his employer’s physician 
who operated on his twelfth rib and reported that an ex- 
amination of the eleventh rib showed a firm union at the 
site of the fracture of that rib. On the basis of this re- 
port the deputy commissioner concluded that Clark had 
recovered and terminated his compensation. But Clark’s 
pain continued, and within four months of the deputy 
commissioner's order X-rays taken by other physicians 
disclosed that the fracture of the eleventh rib was un- 
united, and in order to give Clark relief an operation 
fusing the bone fragments had to be performed. After 
this the rib healed, but in March, 1935, the physician who 
performed the second operation reported that Clark was 
still experiencing pain in the region of his injury. Since 
the deputy commissioner had no jurisdiction over the case 
after he made his order, and since the time for judicial 
review expired prior to the time of the operation on the 
eleventh rib, Clark had no opportunity under the act to 
have his compensation readjusted.’ 

After an unsuccessful attempt by appellants to enjoin a 
hearing under the private act,” a hearing was had and 


discussing the history of the ease; and a letter from the deputy 
commissioner to the sponsor of the act, Congressman Zioncheck, 
relating the deputy commissioner’s participation in the case. 

*See note 2 supra. Section 22 of the Compensation Act (33 
U. S. C. § 922), allowing the deputy commissioner to issue an 
amended award “on the ground of a change in conditions or because 
of a mistake in a determination of fact by the deputy commissioner,” 
was not available to Clark because at the time of his discovery of 
his continued disability the Ceputy commissioner could only take 
such action “during the term of an award.” 44 Stat. 1437. On May 
26, 1934, the section was amended (48 Stat. 807) to allow new awards 
because of changed conditions to be made “at any time prior to one 
year after the date of the last payment of compensation.” Had 
this been in force at the time of Clark’s injury, presumably it would 
have afforded him a remedy for a new award, but when it was 
passed more than a year had expired from the last payment of 
compensation. 

°95 F. 2d 203. 
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the deputy commissioner issued a new award granting 
Clark compensation for total disability from the date of 
the prior award, July 4, 1931, to January 5, 1939. Ap- 
pellants brought two actions against Clark and the dep- 
uty commissioner seeking injunctions against the opera- 
tion of the private act through prohibition of any further 
steps under the new award. The first bill was framed as 
an independent suit in equity; the second sought relief 
under the section of the Compensation Act providing for 
“injunction preceedings” to review awards made under the 
Act.’ Under the Act of August 24, 1937,° a three-judge 
court was convened and the Attorney General duly noti- 
fied. The causes having been transferred to the admiralty 
side of the court and consolidated for all purposes, the 
appellees filed exceptions claiming that the appellants 
had failed to state a cause of action. The court upheld 
the validity of the special act and sustained the appellee’s 
exceptions.® 

By direct appeal the appellants challenge the decree 
below, contending that the private act violates the due 
process clause of the Fifth Amendment. The argument 
of appellants is that the original award was an adjudica- 
tion on which further review was barred prior to the 
enactment of the private act; that thereby rights and 
obligations were finally determined, the deprivation of 
which took from appellants a substantive immunity from 
further claims of Clark and created in Clark new substan- 
tive rights. 

An award under the Longshoremen’s and Harbor 
Workers’ Compensation Act determines the liability of 


* 44 Stat. 1436, § 21; 33 U.S. C. § 921. 

*50 Stat. 752, § 3; 28 U.S. C. § 380a. 

*Paramino Lumber Co. v. Marshall, 27 F. Supp. 823; discussed in 
Comment, The Constitutionality of Private Acts of Congress (1940) 
49 Yale L. J. 712. 
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employer to employee.*® But we do not agree that the 
immunity obtained by the lapse of the time for review 
is the type of immunity which protects its beneficiary 
from retroactive legislation authorizing review of the 
claim. This private act does not set aside a judgment, 
create a new right of action or direct the entry of an 
award. The hearing provided for is subject to the pro- 
visions of the general act for longshoremen’s and harbor 
workers’ compensation. It does not operate to create new 
obligations where none existed before. It is an act to 
cure a defect in administration developed in the handling 
of a compensable claim. If the continuing injury had 
been known during the period of compensation, payments 
of the same amount due under the award authorized by 
this act would have been due to the employee." In such 
circumstances we see no violation of the due process 
clause. 

The principle underlying this conclusion is illustrated 
by Grahant & Foster v. Goodcell.* There a retroactive 
act of the Congress barred recovery by taxpayers of pay- 
ments for taxes, properly owing but collection of which 
was barred by limitation. At the time of the enactment 
of the controverted statute, the taxpayer had a right to 
recover the payment. Limitation had been permitted 
to run in favor of the taxpayer under a mistake of law. 
This Court upheld the legislation as consistent with due 
process on the ground that it was a curative act to remedy 
mistakes in administration where the remedy “can be 
applied without injustice.” ** 


* Crowell v. Benson, 285 U. 8. 22. 

“See note 5, supra. 

* 282 U.S. 409. 

* See the cases cited to support the conclusion: Forbes Boat Line 
v. Board of Comm’rs, 258 U. 8. 338; United States v. Heinszen & 
Co., 206 U. S. 370; Tiaco v. Forbes, 228 U.S. 549; see also Swayne 
& Hoyt, Ltd. v. United States, 300 U. 8. 297, 302. 
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Rights obtained by an attaching creditor were sub- 
jected to the equity of a prior mortgage, invalid because 
improperly recorded, by a subsequent act in McFaddin v. 
Evans-Snider-Buel Company.“ This Court refused to 
accept the argument that such a retroactive statute de- 
prived the holder of the attachment lien, with notice of 
the prior equity, of property without due process.** Even 
more recently in Carpenter v. Wabash Railway Com- 
pany,’® we upheld as valid and applicable an act grant- 
ing priority to railroad employees for damages for per- 
sonal injuries over other claimants in equity receiverships. 
The act there in question was passed while certiorari was 
pending in this Court from a contrary decision upon 
priority which we assumed to be correct. This ruling 
resulted from the “superior equities” of the employees.*’ 

It is unimportant whether the claim persisted after 
the bar ** or ended with the running of limitation.*® To 
cure a fault of administration Congress may validly enact 
this act. 

It is urged by appellant, however, that the equal pro- 
tection clause of the Fourteenth Amendment should be 


“185 U.S. 505, 511. 

See Independent Pier Co. v. Norton, 12 F. Supp. 974, where the 
amendment of May 26, 1934, 33 U.S. C. § 922, construed as extentl- 
ing the time for review of an award under Longshoremen’s and Har- 
bor Workers’ Compensation Act for one year retroactively as to a 
final award, was held within due process. See also Pennsylvania v. 
Wheeling & Belmont Bridge Co., 18 How. 421. 

* Ante, p. 23. 

“Cf. Danforth v. Groton Water Co., 178 Mass. 472; 59 N. E. 1033; 
Dunbar v. Boston & Providence Railroad, 181 Mass. 383, 386; 63 
N. E. 916; Robinson v. Robins Dry Dock & Repair Co., 238 N. Y. 
271; 144 N. E. 579. But see for criticism Woodward v. Central Ver- 
mont Ry. Co., 180 Mass. 599, 603; 62 N. E. 1051; Ziccardi’s Case, 
287 Mass. 588, 591; 192 N. E. 29; Casieri’s Case, 286 Mass. 50; 
190 N. E. 118. 

“Campbell v. Holt, 115 U. S. 620. 

* William Danzer Co. v. Gulf & S. 1. R. Co., 268 U. S. 633. 
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read into the due process clause of the Fifth Amendment. 
If so read, it is argued, this private act violates the rule 
of equal protection. This conclusion, however, we find 
untenable. Private acts, as such, are not forbidden by 
the Constitution. That instrument contains no provision 
against private acts enacted by the federal government 
except for a prohibition of bills of attainder and grants 
of nobility.*° It took an act of Congress to outlaw them 
in the territories,“ even though the Fifth Amendment is 
applicable to the territories.** The states have different 
situations as to the validity of private acts.** The con- 
stitutions of many of the states, unlike the federal, forbid 
private legislation without regard to the Fourteenth 
Amendment of the Constitution of the United States.** 


* Art. I, § 9, els. 3 and 8. 

**94 Stat. 170; ef. Maynard v. Hill, 125 U.S. 190. 

* Farrington v. Tokushige, 273 U. 8. 284, 299. 

* State courts have dealt with this question as a matter of the 
necessity of equality in due process before and after the passage of 
the Fourteenth Amendment. Holden v. James, 11 Mass. 396; State 
v. Industrial Accident Board, 94 Mont. 386; 23 P. 2d 253; Matter 
of Decker v. Pouvailsmith Corp., 252 N. Y. 1, 7; 168 N. E. 442; 
Roles Shingle Co. v. Bergerson, 142 Ore. 131; 19 P. 2d 94; Reiser 
v. William Tell Saving Fund Assn., 39 Pa. 137, 146; State Bank v. 
Cooper, 2 Yerg. (Tenn.) 599, 605, 606; Tate’s Executors v. Bell, 
4 Yerg. (Tenn.) 202; Fisher's Negroes v. Dabbs, 6 Yerg. (Tenn.) 
119; ef. 2 Cooley, Constitutional Limitations (Sth ed.) 809. 

* There are restrictions against the enactment of special legislation 
in the constitutions of all the states except Connecticut, Massachu- 
setts, New Hampshire and Vermont. The following are typical 
provisions: (1) “The legislature shall not pass local or special laws 
concerning any of the following enumerated cases, . . .”; followed 
by an enumeration of proscribed subjects which is concluded with 
the catchall, “where a general law can be made applicable.” See 
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Nor can we say that this legislation is an excursion of 
the Congress into the judicial function.*° 
Affirmed. 


Mr. Justice McREYNOLDs dissents. 


Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 


Cal. Const., art. IV, § 25; Ky. Const., § 59. (2) “All laws, of a 
general nature, shall have a uniform operation throughout the State. 

.’ See Ohio Const., art. II, § 26. (3) “No special, private, or 
local law . . . shall be enacted in any case which is provided for by 
a general law. . . .” See Ala. Const., art. IV, § 105. (4) “The legis- 
lature shall have no power to suspend any general law for the benefit 
of any particular individual. ...” See Tenn. Const., art. XI, § 8. 
Often there will be more than one provision in a constitution. The 
various provisions and decisions under them are discussed in Cloe and 
Marcus, Special and Local Legislation (1936) 24 Ky. L. J. 351, and 
Binney, Restrictions Upon Local and Special Legislation, p. 127, 
et seq. 

* Johannessen v. United States, 225 U.S. 227, 241. 

The state cases cited by appellants upon the question of the 
invasion of judicial authority involve statutes affecting judicial judg- 
ments rather than administrative orders and are therefore inap- 
plicable: 

Sanders v. Cabaniss, 43 Ala. 173; Trustees Fund v. Bailey, 10 Fla. 
238; Dorsey v. Dorsey, 37 Md. 64; State ex rel. Flint v. Flint; 61 
Minn. 539; 63 N. W. 1113; Petition of Siblerud, 148 Minn. 347; 
182 N. W. 168; Merrill v. Sherburne, 1 N. H. 199; Matter of Greene, 
166 N. Y. 485; 60 N. E. 183; De Chastellux v. Fairchild, 15 Pa. 18; 
Taylor & Co. v. Place, 4 R. I. 324; In re Handley’s Estate, 15 Utah 
212; 49 P. 829; Ratcliffe v. Anderson, 31 Gratt. 105 (Va.); Marpole 
v. Cather’s Adm’r, 78 Va. 239; Davis v. Menasha, 21 Wis. 491. 

Compare Jones v. Mehan, 175 U.S. 1; Pennsylvania v. Wheeling 
«& Belmont Bridge Co., 18 How. 421; Pocono Pines Assembly Hotels 
Co. v. United States, 73 Ct. Cls. 447. 
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DICKINSON INDUSTRIAL SITE, INC. v. COWAN 
ET AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 386. Argued February 6, 1940.—Decided March 11, 1940. 


1. An appeal taken after the effective date of the “Chandler Act” 
(September 22, 1938), from an order granting an allowance for 
services, previously entered in a reorganization proceeding under 
§ 77B of the Bankruptcy Act, is governed by the Chandler Act. 
P. 383. 

. Section 276 (c) (2) of the Chandler Act which provides that the 
provisions of Ch. X of that Act (the successor to § 77B of the 
Bankruptcy Act), shall apply to pending proceedings “to the extent 
that the judge shall deem their application practicable” relates solely 
to proceedings in the District Court and has no application to 
appellate proceedings. P. 383. 

3. Appeals from orders making or refusing to make allowances of 
compensation or reimbursement under Ch. X of the Chandler Act 
may be had only at the discretion of the Circuit Court of Appeals. 
P. 384. 

104 F. 2d 771, affirmed. 


bo 


CERTIORARI, 308 U. S. 543, to review a decision denying 
a motion to dismiss an appeal from an order of the Dis- 
trict Court granting an allowance for services in a reor- 
ganization under the Bankruptcy Act. 


Messrs. Benjamin Wham and Walter A. Wade, with 
whom Mr. George W. Ott was on the brief, for peti- 
tioner. 


Mr. Julian H. Levi, with whom Mr. Samuel E. Hirsch 
was on the brief, for respondents. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


A plan of reorganization of petitioner under § 77B of 
the Bankruptcy Act (48 Stat. 912) was confirmed on Feb- 
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ruary 23, 1938. Respondents are members of a bond- 
holders’ committee who sought an allowance in those pro- 
ceedings. On October 26, 1938, they were awarded $2,000 
for services rendered, $20,000 having been asked. On 
November 25, 1938, they petitioned the Circuit Court of 
Appeals for leave to appeal from that order. The appeal 
was allowed. Petitioner moved to dismiss the appeal on 
the ground that the Court of Appeals had no jurisdiction 
to allow it, the argument being that respondents had an 
appeal as of right which could only be taken by filing a 
notice of appeal in the District Court. The Circuit Court 
of Appeals denied petitioner’s motion to dismiss and 
modified the order by increasing the allowance to $10,000. 
104 F.2d 771. We granted certiorari because of a conflict 
of that ruling with London v. O’Dougherty, 102 F. 2d 524, 
which held that appeals from compensation orders involv- 
ing $500 or more could be had as a matter of right under 
the Chandler Act (52 Stat. 840). 

First. The Circuit Court of Appeals held that the pro- 
visions of the Chandler Act, which became effective on 
September 22, 1938 ($7), were applicable to this appeal. 
We think that follows from §6(b) of the Act which 
states that “Except as otherwise provided in this amend- 
atory Act, the provisions of this amendatory Act shall 
govern proceedings so far as practicable in cases pending 
when it takes effect; ...” Where, as here, appeal is 
taken after the effective date of the Act, it is clearly 
“practicable” to apply the new appeal provisions. Con- 
trary to respondents’ contention, § 276 (c) (2) is not 
applicable to appeals. It provides that the provisions of 
Ch. X (the successor to § 77B) shall apply to pending 
proceedings “to the extent that the judge shall deem their 
application practicable” where the petition in such pro- 
ceedings was approved more than three months before 
the effective date of the amendatory Act. But that re- 
lates solely to proceedings in the district court. The 
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“judge” referred to in that section means a “judge of a 
court of bankruptcy.” $1(20). Such court does nat 
include the Cireuit Court of Appeals. §1(10). Hence 
the application of the new appeal provisions to this type 
of case is not dependent on a determination of practica- 
bility by the district judge under § 276 (c) (2). 

Second. Petitioner’s argument that the appeal in this 
case could be taken as a matter of right requires an analy- 
sis of § 24 and § 250 of the Chandler Act. Sec. 24 pro- 
vides in part: 

“a. The Circuit Courts of Appeals of the United States 
and the United States Court of Appeals for the District 
of Columbia, in vacation, in chambers, and during their 
respective terms, as now or as they may be hereafter held, 
are hereby invested with appellate jurisdiction from the 
several courts of bankruptcy in their respective jurisdic- 
tions in proceedings in bankruptey, either interlocutory 
or final, and in controversies arising in proceedings in 
bankruptcy, to review, affirm, revise, or reverse, both in 
matters of law and in matters of fact: Provided, however, 
That the jurisdiction upon appeal from a judgment on a 
verdict rendered by a jury, shall extend to matters of law 
only: Provided further, That when any order, decree, or 
judgment involves less than $500, an appeal therefrom 
may be taken only upon allowance of the appellate court. 

“b. Such appellate jurisdiction shall be exerdised by 
appeal and in the form and manner of an appeal.” 

Sec. 250 provides: 

“Appeals may be taken in matters of law or fact from 
orders making or refusing to make allowances of compen- 
sation or reimbursement, and may, in the manner and 
within the time provided for appeals by this Act, be taken 
to and allowed by the circuit court of appeals independ- 
ently of other appeals in the proceeding, and shall be 
summarily heard upon the original papers.” 
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Petitioner contends that Congress by § 24 created a 
single test—the amount of the order appealed from—for 
determining whether leave to appeal was necessary and 
that the words “allowed by” in § 250 refer to appeals 
from orders of allowances of less than $500. 

Our view, however, is that appeals from all orders 
making or refusing to make allowances of compensation 
or reimbursement under Ch. X of the Chandler Act may 
be had only at the discretion of the Circuit Court of 
Appeals. 

Under § 77B (c) (9) it was provided that “appeals 
from. orders fixing such allowances may be taken to the 
Circuit Court of Appeals independently of other appeals 
in the proceeding and shall be heard summarily.” And it 
was held by this Court in Shulman v. Wiison-Sheridan 
Hotel Co., 301 U. 8S. 172, that those appeals could not be 
had as a matter of right but only in the discretion of the 
appellate court as provided in former § 24 (b). That 
was the way the matter stood when § 250 was drafted. 
The history of that section’ shows that it was derived 
from § 77B (c) (9). But, significantly, the words “and 
allowed by” were added—words not present in § 77B (c) 
(9). The result plainly was (1) to carry over into the 
new act the rule of Shulman v. Wilson-Sheridan Hotel 
Co., supra, and (2) to set apart in a separate section the 
provisions for appeals from that type of order so as to 
make those appeals no longer dependent on § 24, which 
had become a storm center for the revisionists.2 If the 
House did not intend the latter result, then the addition 
of the words “and allowed by” were wholly needless, as 
under the House revision of § 24 appeals from compensa- 


*S. Rep. No. 1916, 75th Cong., 3rd Sess., p. 38. 
*H. R. Hearings on H. R. 6439 (H. R. 8046), 75th Cong., 1st Sess., 


8046, 75th Cong., 2nd Sess., pp. 53-54, 60, 103-108. And see H. R. 
Rep. No. 1409, 75th Cong., Ist Sess., p. 22. 


215254 °—40——25 
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tion orders would have been discretionary with the appel- 
late court.’ 


*This is made clear by comparison of § 250 with § 24 as they 
passed the House. 

Sec. 250 then read: 

“Appeals in matters of law or fact from orders making or refusing 
to make allowances of compensation or reimbursement may, in the 
manner and within the time provided for appeals by this Act, be 
taken to and allowed by the circuit court of appeals independently 
of other appeals in the proceeding, and shall be summarily heard 
upon the original papers.” 

Sec. 24 a and b then read: 

“a. The Circuit Courts of Appeals of the United States and the 
United States Court of Appeals for the District of Columbia, in 
vacation, in chambers, and during their respective terms, as now 
or as they may be hereafter held, are hereby invested with appellate 
jurisdiction from the several courts of bankruptcy in their respective 
jurisdictions (1) of controversies arising in the course of proceedings 
under this Act in the same manner and to the same extent as in 
suits at law or in equity; (2) to superintend and revise, in matter 
of law and fact, the proceedings of such inferior courts of bankruptcy 
in the following cases: (a) A judgment adjudging or refusing to ad- 
judge a person a bankrupt; (b) a judgment approving or dismissing 
a petition filed by or against a debtor under chapter X of this Act; 
(c) a judgment granting or denying a discharge; (d) a judgment 
confirming or refusing to confirm an arrangement or plan; (e) a 
judgment allowing or rejecting a debt, claim, or interest of $500 or 
over; and (f) a judgment allowing or dismissing an application for 
an order upon a bankrupt or other person to deliver or turn over 
property to the marshal, or to the receiver or trustee of the estate; 
and (3) to superintendent and revise, in matter of law only, the 
proceedings in all other cases of such inferior courts of bankruptcy. 

“b. Such appellate jurisdiction shall be exercised by appeal and 
in the form and manner of an appeal: Provided, That in the cases 
specified in subdivision a (3) of this section, such appeals shall be 
allowed in the discretion of the appellate court: And provided further, 
That where, within the time limited for taking appeals, an appeal 
has been taken as of right instead of by allowance of the appellate 
court, the appellate court may in its discretion allow such appeal 
at any time before final determination with the same effect as if it 
had been duly allowed, when taken, and where, within the time 
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Hence under the House Bill as it reached the Senate, 
it seems clear that no such appeals could be had as a 
matter of right. In the Senate the present § 24 was sub- 
stituted for the House provision; but the present § 250 
was not altered in any respect material here. It is clear 
from the Senate hearings and Committee Report that the 
Senate was interested only in the elimination from § 24 
of the old distinctions between “controversies arising in 
bankruptcy proceedings” and “proceedings” in bank- 
ruptey.*. There was not the slightest intimation of any 


limited for taking appeals, an appeal has been taken by allowance 
of the appellate court instead of as of right, the appellate court may 
in its discretion entertain and determine such appeal with the same 
effect as if it had been duly taken as of right.” 

*S. Rep., supra note 1, p. 4, commented as follows on the present 
§ 24: 

“The House bill makes certain amendments in the sections of the 
act (24-25) relative to appeals, but preserves the existing distinction 
between appeals as of right and appeals by leave of the appellate 
courts. The amendment presented by the committee practically 
abolishes this distinction. Under it, appeals may be made as of 
right in all cases involving $500 or more. In controversies of less 
than this amount, appeals may be taken only upon allowance by 
the appellate court. The jurisdiction of the appellate court will 
extend both to matters of law and of fact, except that in an appeal 
from a judgment on a verdict rendered by a jury the jurisdiction 
will extend to matters of law only. The removal of the troublesome 
distinction will be a service to both bench and bar. It is often 
difficult to determine the proper procedure under the present law 
and frequently appeals are taken in both ways in order to be certain. 
The House bill seeks to remedy this condition by providing that in 
the event of mistake the appellate court may consider the appeal as 
properly taken and proceed to a determination of the case. Your 
committee believes it is much better to eliminate the distinction 
altogether.” 

The testimony of Reuben G. Hunt before the Senate Committee 
is particularly illuminating on this point of controversy. S. Hear- 
ings, supra, note 2, p. 53. See also Hunt, Appeals from the District 
Courts to the Circuit Courts of Appeals in Bankruptcy Cases, 42 
Comm. L. Journ. (1937). 
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dissatisfaction with the rule of Shulman v. Wilson- 
Sheridan Hotel Co., supra, or with § 250 as it passed the 
House. To be sure, the Senate Committee Report is 
somewhat ambiguous.° But it is perhaps significant that 
that report in commenting on § 24 stated not that it 
“abolished” but that it “practically abolished” the dis- 
tinction between appeals as of right and appeals by leave 
of the appellate courts. 

More important, however, is the matter of statutory 
construction. To hold that an appeal from a compensa- 
tion order is governed by § 24 the words “taken to and 
allowed by” in § 250 must be read “taken to or allowed 
by.” Only then can appeals from compensation orders 
involving less than $500 be governed by “allowed by” and 
appeals from all other such orders be governed by “taken 
to.” In the face of the foregoing history we do not be- 
lieve we are justified in substituting “or” for “and.” The 
inappropriateness of it is somewhat emphasized by the his- 
tory of “taken to” which in Shulman v. Wilson-Sheridan 
Hotel Co., supra, was held not to permit an appeal as of 
right. It is further emphasized by considerations of 
policy. 

The history of fees in corporate reorganizations con- 
tains many sordid chapters. One of the purposes of § 77B 
was to place those fees under more effective control.* 
Buttressing that control was § 77B (c) (9) which, to- 
gether with former § 24 (b), made appeals from com- 
pensation orders discretionary with the appellate court. 


*That report states that the present § 24 “practically abolishes” 
the distinction “between appeals as of right and appeals by leave of 
the appellate courts.” Jd., supra, note 4. And the Committee in 
commenting on § 250 merely says: 

“Section 250, derived from section 77B (c) (9), is intended to 
facilitate appeals from the grant or refusal of an allowance of com- 
pensation. These are to be disposed of without the necessity of a 
printed record.” IJd., p. 38. 

“H.R. Rep. No. 194, 73rd Cong., 1st Sess., p. 1. 
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We should not depart from that policy in absence of a 
clear expression from Congress of its desire for a change. 
Fee claimants are either officers of the court or fiduci- 
aries,’ such as members of committees, whose claims for 
allowance from the estate are based only on service ren- 
dered to and benefits received by the estate.* Allowance 
or disallowance involves an exercise of sound discretion by 
the court based on that statutory standard. Unlike ap- 
peals from other orders, appeals from compensation 
orders therefore normally involve only one question of 
law—abuse of discretion. These factors not only em- 
phasize the appropriateness of the separate treatment by 
Congress of appeals from compensation orders; they re- 
inforce the interpretation of § 250 which restricts these 
appeals. For certainly it seems sound policy to require 
fiduciaries to make out a prima facie case of inequitable 
treatment in order to be heard before the appellate court. 
To allow these appeals as a matter of right is to en- 
courage an unseemly parade to the appellate courts and 
to add to the time and expense of administration. We 
will not resolve any ambiguities in favor of that 
alternative. 

Whether or not the Circuit Court of Appeals erred in 
modifying the order so as to grant respondents an in- 
creased allowance was not raised in the petition for cer- 
tiorari and hence has not been considered here. Helis v. 
Ward, 308 U. 8. 365. 

Affirmed. 


‘The fiduciary status of such claimants is expressly recognized in 
the Chandler Act. Sec. 249 provides in part: 

“No compensation or reimbursement shali be allowed to any com- 
mittee or attorney, or other person acting in the proceedings in a 
representative or fiduciary capacity, who at any time after assuming 
to act in such capacity has purchased or sold such claims or stock, 
or by whom or for whose account such claims or stock have, without 
the prior consent or subsequent approval of the judge, been otherwise 
acquired or transferred.” 

*§ 243. 
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. That clause of § 25 (b) of the Copyright Act which authorizes 


recovery from an infringer, “in lieu of actual damages and profits,” 
of “such damages as to the court shall appear to be just,” is 
inapplicable where the only matter in question is the apportion- 
ment of profits established. P. 399. 


2. The purpose of § 25 (b) of the Copyright Act, in awarding to a 


copyright proprietor against an infringer “all the profits which the 
infringer shall have made from such infringement,” is to provide 
just compensation for the wrong—not to impose a penalty by 
giving to the copyright proprietor profits which are not attributable 
to the infringement. P. 399. 


3. Where it is clear that the profits made by a copyright infringer 


are attributable in part to use of copyright material, but in part to 
what the infringer himself supplied, and where the evidence pro- 
vides a fair basis of division, so as to give the copyright pro- 
prietor all the profits that can be deemed to have resulted from 
the use that belonged to him, the profits will be apportioned 
accordingly. Callaghan v. Myers, 128 U. 8S. 617, and Belford v. 
Scribner, 144 U. S. 488, distinguished. Pp. 399-402. 


. Principles governing apportionment of profits in patent infringe- 


ment cases apply to cases of copyright infringement. P. 402. 


. In apportionment of profits between copyright proprietor and 


infringer, where mathematical exactness may be impossible, all that 
is required is a reasonable approximation, which may be attained 
with the aid of expert testimony. P. 403. 


. The amendment of the Patent Law (R. S. § 4921; Act of Febru- 


ary 18, 1922) which expressly recognizes the use of expert testi- 
mony in establishing damages or profits from patent infringement, 
did not enlarge in that respect the rules already applied in courts 
of equity; and the fact that the copyright law was not similarly 
amended does not detract from the jurisdiction to receive evidence 
of experts in copyright infrimgement cases whenever found com- 
petent. P. 405. 
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7. Even in a case of deliberate plagiarism, the copyright owner, upon 
an equitable accounting of profits, can have only such profits as 
were due to the infringement. To award more would be to inflict 
an unauthorized penalty. P. 405. 

8. Where the evidence showed that in the production of a motion 
picture, which was exhibited at great profit, material had been 
deliberately lifted from a copyrighted play, but that much the 
greater part of the profits was due to the actors, scenery, skill 
in production, expenses, etc., supplied and paid for by the in- 
fringers, an apportionment, with the aid of expert testimony, 
resulted in awarding one-fifth to the copyright proprietors. P. 406. 

106 F. 2d 45, affirmed. 


Crrtrorart, 308 U. 8. 545, to review the reversal of a 
decree, 26 F. Supp. 134, which awarded to the present 
petitioners all of the net profits derived by the respond- 
ents from a motion picture infringing the petitioners’ 
copyright. No question of burden of proof was in- 
volved. 


Mr. Arthur F. Driscoll, with whom Mr. Edward J. 
Clarke was on the brief, for petitioners. 

The court below failed to follow the statute. Calla- 
ghan v. Myers, 128 U. S. 617; Belford v. Scribner, 144 
U.S. 488; Dam v. LaShelle, 175 F. 902. The infringee 
is entitled to “all the profits.” 

Apportionment in trademark cases is “inherently im- 
possible.” Hamilton-Brown Shoe Co. v. Wolf Bros., 240 
U.S. 251. See, also, Graham v. Platt, 40 Cal. 593, 598. 
This Court refused to apply analogies of patent to trade- 
mark cases, notwithstanding Westinghouse v. Wagner, 
225 U.S. 604, or Dowagiac Mfg. Co. v. Minnesota Plow 
Co., 235 U.S. 641. 

Apart from the fact that both a patent and a copy- 
right are statutory monopolies there is nothing in 
common between them. 

Two authors working independently could conceivably 
write the same work. Both would be entitled to a 
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valid copyright. There can be a plurality of copyrights. 
Dymow vy. Bolton, 11 F. 2d 690, 691; Sheldon v. Metro 
Goldwyn Pictures Corp., 81 F. 2d 49, 54. 

A patent is invalidated by reason of prior art or antici- 
pation; but a copyright, as provided in § 6, may be had 
on the rewriting of works in the public domain. 

“Public domain,” refers to those works upon which 
copyright has expired or which have been published with- 
out its protection, and are therefore open to the public 
to make copies thereof. The court below confuses this. 
It says “the plaintiffs worked over old material. The 
general skeleton was already in the public demesne.” 
It apparently made no express apportionment on the 
basis of this statement; but if it did the error is 
aggravated. 

Respondents are charged with having copied, not the 
trial of Madeleine Smith, but our dramatization of it. 

The fact that the trial inspired the writing of the play 
does not diminish petitioners’ rights against respondents 
for having copied. Emerson v. Davies, 8 Fed. Cas. 615, 
620; Macmillan v. Cooper, 40 T. L. R. 186; Bleistein v. 
Donaldson, 188 U. 8. 238, 250; Jewelers’ Circular Pub. 
Co. v. Keystone Pub. Co., 281 F. 83, 88. 

The question in a patent suit is: Does the device im- 
pinge upon the bounds of the patent owner’s grant? The 
question in a copyright suit is: Has one work been 
“copied” from another? If the work is properly protected 
but copied the recovery follows under the statute. Cf. 
Westinghouse Electric & Mfg. Co. v. Wagner Electric & 
Mfg. Co., 225 U.S. 604, 614. 

If industry can copy the work of an author; escape the 
hazard of an injunction because the arm of equity is not 
quick enough to stop the wrong before it has run; and 
after eight years of crushing litigation retain 80% of the 
gains, there is little incentive left for industry to consult 
with or make contracts with authors. 

















SHELDON v. METRO-GOLDWYN CORP. 393 


390 Argument for Petitioners. 


The law was designed as a deterrent to plagiarism— 
the copyright owner was given “all the profits” be they 
great or small. The law was not designed with regard 
to the ultimate position of the copyright owner—his 
recovery to be varied with the amount of the profits. 
The design of the law was to deprive the wrongdoer of 
all profits—not all profits if the infringement is a finan- 
cial failure, and 20% of the profits if the infringement 
is a success. 

Granting arguendo that there should be apportion- 
ment, the basis used by the court below has never been 
recognized even in the field of patents. 

Apportionment in patent law can not rest upon the 
skill, science and endeavor which went into the making 
of the infringing device but must rest upon some sep- 
arable item of a distinct and independent character. 
Clark v. Johnson, 199 F. 116, 122. 

An apportionment on the basis used below is merely 
an apportionment for labor and materials used in manu- 
facturing the infringing copy, the cost of which has 
already been allowed as an item of expense. 

It is immaterial whether the infringing copy is good, 
bad or indifferent. Both the infringer and the infringee 
alike have to abide by the result of the taking. Tilghman 
v. Proctor, 125 U. 8. 138, 140; Crosby Valve v. Consoli- 
dated Valve Co., 141 U.S. 441; Elizabeth v. Am. Nichol- 
son Pavement Co., 97 U.S. 126, 188; Livingston v. W oods- 
worth, 15 How. 559. 

The basis of the apportionment below is founded on 
the brand of talent and skill used by the infringer in 
the making of the copy. We call this nothing more 
than an apportionment on a labor and material basis. 
It is merely an item of cost to be allowed before arriv- 
ing at the figure of profit, but not a basis upon which to 
apportion that profit. 
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But the court below, not only allowed the cost of the 
labor and material, but allowed respondents to share in 
the profits to the extent of S80‘¢. Such treatment is 
never found in patent cases. Duplate Corporation v. 
Triplex Safety Glass Co., 298 U. 8. 448, 457; Conroy v. 
Pennsylvania Electric & Mfg. Co. 199 F. 427, 430, 431; 
Christensen v. National Brake & Electric Co., 10 F. 2d 
856, 866; aff'd 38 F. 2d 721; cert. den. 282 U. S. 864. 

If there were to be an apportionment based upon the 
analogy of patents, it should be by a segregation of the 
copyrighted material from the added non-copyrighted 
portion. 

In patent eases, the profits may be attributable to other 
portions of the machine because the unpatented portion 
may still stand as a useful mass and be viewed in its 
distinct and independent character. Clark v. Johnson, 
199 F. 116; Garretson v. Clark, 111 U.S. 120. 

The courts do not consider what portion of the profit 
may be ascribed to the defendant’s good workmanship 
in infringing within the scope of the patent. Clark v. 
Johnson, supra. 

It follows from the decision below that the right granted 
to the copyright owner to recover “all the profits” under 
the Act does not extend to the very good or glorified 
copies of his work, but only to those inferior or mediocre 
copies where the profits are not very great. The wrong- 
doer, if he is skillful, is to be credited with a share of the 
spoils. See, Stearns-Roger Mfg. Co. v. Ruth, 87 F. 2d 
35, 39; Christensen y. National Brake & Electric Co., 10 
F. 2d 856, 866. 

An infringer in an accounting for profits is viewed as a 
trustee ex maleficio. Hamilton-Brown Shoe Co. v. Wolf 
Bros. Co., 240 U. S. 251, 259; Westinghouse v. Wagner, 
225 U.S. 604, 618, 619; Root v. Railway Co., 105 U. S. 
189; Wales v. Waterbury Mfg. Co., 101 F. 126; Western 
Glass Co. v. Schmertz Wire Glass Co., 226 F. 730, 735. 
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He may retain no benefit from his wrong. Duplate Corp. 
v. Triplex Safety Glass Co., 298 U. S. 448, 457; Crosby 
Steam Gage & Valve Co. v. Consolidated Safety Valve 
Co., 141 U.S. 441. 

This Court in softening the previous hard and fast 
“alternative rule” of Garretson v. Clark, 111 U. S. 120, 
as respects burden of proof, by its decisions in Westing- 
house Co. v. Wagner, 225 U. 8. 604, and Dowagiac Mfg. 
Co. v. Minnesota Plow Co., 235 U. S. 641, has restricted its 
application to those cases where the infringement was not 
done in bad faith. 

See, Underwood Typewriter Co. v. Fox Typewriter Co., 
220 F. 880, 886; Brennan & Co. v. Dowagiac Mfg. Co., 
162 F. 472, 476; Dowagaic Mfg. Co. v. Superior Drill Co.., 
162 F. 479; Hart v. Ten Eyck, 2 Johns Ch. 62, 108; Lup- 
ton v. White, 15 Ves. Jr. 432-440. 

The payment of $922,141.09 to Messrs. Mayer, Rubin 
and Thalberg, in addition to salaries of $130,000, $104,000 
and $208,000 respectively in the year 1932, is a distribu- 
tion of profits and is not properly allowed as cost. Lee v. 
Malleable Iron Range Co., 247 F. 795, 798. 

The statute was framed (1) to punish the infringer, 
and (2) to compensate the copyright owner for his loss. 
Providence Rubber Co. v. Goodyear, 76 U. S. 788, 804; 
Dean v. Mason, 20 How. 198; Root v. Railway Co., 105 
U. S. 189, 207; Ferris v. Frohman, 223 U. 8S. 424, 437; 
Larson Co. v. Wrigley Co., 277 U.S. 97. 

A deliberate trespasser is not entitled to cost. Bolles 
Woodenware Co. v. United States, 106 U. 8. 482; Guffey 
v. Smith, 237 U. 8S. 101; Williamson v. Chicago Mill & 
Lumber Corp., 59 F. 2d 918; Pittsburgh & West Virginia 
Gas Co. v. Pentress Gas Co., 7 A. L. R. 901; 1008S. E. 296; 
Restatement of the Law on Restitution, § 158 at page 
632. 

The “in lieu of” provision in § 25 (b) is not involved 
here. It means that in the absence of profits the court 
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has discretion to fix such damages as may be just. Doug- 
las v. Cunningham, 294 U.S. 207, 209; Davilla v. Bruns- 
wick-Balke-Collender Co., 94 F. 2d 567; Hendricks 
v. Thomas, 242 F. 37, 41; Dam v. LaShelle, 175 F. 902, 
911. 


Mr. John W. Davis, with whom Messrs. J. Robert 
Rubin, Samuel D. Cohen, and Earle L. Beatty were on 
the brief, for respondents. 


Mr. Curer Justicg HuGuHes delivered the opinion of 
the Court. 


The questions presented are whether, in computing an 
award of profits against an infringer of a copyright, 
there may be an apportionment so as to give to the owner 
of the copyright only that part of the profits found to be 
attributable to the use of the copyrighted material as 
distinguished from what the infringer himself has sup- 
plied, and, if so, whether the evidence affords a proper 
basis for the apportionment decreed in this case. 

Petitioners’ complaint charged infringement of their 
play “Dishonored Lady” by respondents’ motion picture 
“Letty Lynton,” and sought an injunction and an ac- 
counting of profits. The Circuit Court of Appeals, 
reversing the District Court, found and enjoined the in- 
fringement and directed an accounting. 81 F. 2d 49. 
Thereupon the District Court confirmed with slight 
modifications the report of a special master which 
awarded to petitioners all the net profits made by re- 
spondents from their exhibitions of the motion picture, 
amounting to $587,604.37. 26 F. Supp. 134, 136. The 
Circuit Court of Appeals reversed, holding that there 
should be an apportionment and fixing petitioners’ share 
of the net profits at one-fifth. 106 F. 2d 45, 51. In 
view of the importance of the question, which appears 
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to be one of first impression in the application of the 
copyright law, we granted certiorari. December 4, 1939. 

Petitioners’ play “Dishonored Lady” was based upon 
the trial in Scotland, in 1857, of Madeleine Smith for the 
murder of her lover,—a cause célébre included in the 
series of “Notable British Trials’ which was published 
in 1927. The play was copyrighted as an unpublished 
work in 1930, and was produced here and abroad. 
Respondents took the title of their motion picture “Letty 
Lynton” from a novel of that name written by an English 
author, Mrs. Belloc Lowndes, and published in 1930. 
That novel was also based upon the story of Madeleine 
Smith and the motion picture rights were bought by 
respondents. There had been negotiations for the 
motion picture rights in petitioners’ play, and the price 
had been fixed at $30,000, but these negotiations fell 
through. 

As the Court of Appeals found, respondents in produc- 
ing the motion picture in question worked over old ma- 
terial; “the general skeleton was already in the public 
demense. A wanton girl kills her lover to free herself 
for a better match; she is brought to trial for the murder 
and escapes.” But not content with the mere use of 
that basic plot, respondents resorted to petitioners’ copy- 
righted play. They were not innocent offenders. From 
comparison and analysis, the Court of Appeals concluded 
that they had “deliberately lifted the play”; their “bor- 
rowing was a deliberate plagiarism.” It is from that 
standpoint that we approach the questions now raised. 

Respondents contend that the material taken by in- 
fringement contributed in but a small measure to the pro- 
duction and success of the motion picture. They say that 
they themselves contributed the main factors in producing 
the large net profits; that is, the popular actors, the scen- 
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ery, and the expert producers and directors. Both courts 
below have sustained this contention. 

The District Court thought it “punitive and unjust” 
to award all the net profits to petitioners. The court said 
that, if that were done, petitioners would receive the 
profits that the “motion picture stars” had made for the 
picture “by their dramatic talent and the drawing power 
of their reputations.” “The directors who supervised the 
production of the picture and the experts who filmed it 
also contributed in piling up these tremendous net 
profits.” The court thought an allowance to petitioners 
of 25 per cent. of these profits “could be justly fixed as a 
limit beyond which complainants would be receiving 
profits in no way attributable to the use of their play in 
the production of the picture.” But, though holding 
these views, the District Court awarded all the net profits 
to petitioners, feeling bound by the decision of the Court 
of Appeals in Dam vy. Kirk La Shelle Co., 175 F. 902, 903, 
a decision which the Court of Appeals has now overruled. 

The Court of Appeals was satisfied that but a small 
part of the net profits was attributable to the infringe- 
ment, and, fully recognizing the difficulty in finding a 
satisfactory standard, the court decided that there should 
be an apportionment and that it could fairly be made. 
The court was resolved “to avoid the one certainly unjust 
course of giving the plaintiffs everything, because the de- 
fendants cannot with certainty compute their own share.” 
The court would not deny “the one fact that stands un- 
doubted,” and, making the best estimate it could, it fixed 
petitioners’ share at one-fifth of the net profits, consider- 
ing that to be a figure “which will favor the plaintiffs in 
every reasonable chance of error.” 

First. Petitioners insist fundamentally that there can 
be no apportionment of profits in a suit for a copyright 
infringement; that it is forbidden both by the statute 
and the decisions of this Court. We find this basic argu- 
ment to be untenable. 
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The Copyright Act in § 25 (b)* provides that an in- 
fringer shall be liable— 

“(b) To pay to the copyright proprietor such damages 
as the copyright proprietor may have suffered due to the 
infringement, as well as all the profits which the infringer 
shall have made from such infringement, . .. or in lieu 
of actual damages and profits, such damages as to the 
court shall appear to be just, .. .” 

We agree with petitioners that the “in lieu” clause is 
not applicable here, as the profits have been proved and 
the only question is as to their apportionment. 

Petitioners stress the provision for recovery of “all” the 
profits, but this is plainly qualified by the words “which 
the infringer shall have made from such infringement.” 
This provision in purpose is cognate to that for the re- 
covery of “such damages as the copyright proprietor may 
have suffered due to the infringement.” The purpose is 
thus to provide just compensation for the wrong, not to 
impose a penalty by giving to the copyright proprietor 
profits which are not attributable to the infringement. 

Prior to the Copyright Act of 1909, there had been no 
statutory provision for the recovery of profits, but that 
recovery had been allowed in equity both in copyright 
and patent cases as appropriate equitable relief incident 
to a decree for an injunction. Stevens v. Gladding, 17 
How. 447, 455. That relief had been given in accordance 
with the principles governing equity jurisdiction, not to 
inflict punishment but to prevent an unjust enrichment 
by allowing injured complainants to claim “that which, 
ex aequo et bono, is theirs, and nothing beyond this.” 
Livingston v. Woodworth, 15 How. 546, 560. See Root v. 
Railway Co., 105 U. S. 189, 194, 195. Statutory provi- 
sion for the recovery of profits in patent cases was en- 


* Act of March 4, 1909, § 25, 35 Stat. 1081, as amended by Act of 
August 24, 1912, 37 Stat. 489. 17 U.S.C., § 25 (b). 
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acted in 1870.2. The principle which was applied both 
prior to this statute and later was thus stated in the 
leading case of Tilghman v. Proctor, 125 U. 8. 136, 146: 

“The infringer is liable for actual, not for possible 
gains. The profits, therefore, which he must account 
for, are not those which he might reasonably have made, 
but those which he did make, by the use of the plaintiff's 
invention; or, in other words, the fruits of the advantage 
which he derived from the use of that invention, over 
what he would have had in using other means then open 
to the public and adequate to enable him to obtain an 
equally beneficial result. If there was no such advantage 
in his use of the plaintiff's invention, there can be no 
decree for profits, and the plaintiff's only remedy is by an 
action at law for damages.” 

In passing the Copyright: Act, the apparent intention 
of Congress was to assimilate the remedy with respect to 
the recovery of profits to that already recognized in pat- 
ent cases. Not only is there no suggestion that Congress 
intended that the award of profits should be governed by 
a different principle in copyright cases but the contrary is 
clearly indicated by the committee reports on the bill. 
As to § 25 (b) the House Committee said: * 

“Section 25 deals with the matter of civil remedies for 
infringement of a copyright. ... The provision that 
the copyright proprietor may have such damages as well 
as the profits which the infringer shall have made is sub- 
stantially the same provision found in section 4921 of the 
Revised Statutes relating to remedies for the infringe- 
ment of patents. The courts have usually construed 
that to mean that the owner of the patent might have 
one or the other, whichever was the greater. As such a 
provision was found both in the trade-mark and patent 


* Act of July 8, 1870, § 55, 16 Stat. 198, 206; R. S. 4921. 
*House Report No. 2222, 60th Cong., 2d sess., p. 15. See, also, 
Senate Report No. 1108, 60th Cong., 2d sess., p. 15. 
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laws, the committee felt that it might be properly in- 
cluded in the copyright laws.” 

We shall presently consider the doctrine which has 
been established upon equitable principles with respect 
to the apportionment of profits in cases of patent in- 
fringement. We now observe that there is nothing in 
the Copyright Act which precludes the application of a 
similar doctrine based upon the same equitable prin- 
ciples in cases of copyright infringement. 

Nor do the decisions of this Court preclude that course. 
Petitioners invoke the cases of Callaghan v. Myers, 128 
U. 8S. 617, and Belford v. Scribner, 144 U.S. 488. In the 
Callaghan case, the copyright of a reporter of judicial 
decisions was sustained with respect to the portions of 
the books of which he was the author, although he had 
no exclusive right in the judicial opinions. On an ac- 
counting for the profits made by an infringer, the Court 
allowed the deduction from the selling price of the actual 
and legitimate manufacturing cost. With reference to 
the published matter to which the copyright did not ex- 
tend, the Court found it impossible to separate the profits 
on that frony the profits on the other. And in view of 
that impossibility, the defendant, being responsible for 
the blending of the lawful with the unlawful, had to 
abide the consequences, as in the case of one who has 
wrongfully produced a confusion of goods. A similar 
impossibility was encountered in Belford v. Scribner, a 
case of a copyright of a book containing recipes for the 
household. The infringing books were largely compila- 
tions of these recipes, “the matter and language” being 
“the same as the complainant’s in every substantial 
sense,” but so distributed through the defendants’ books 
that it was “almost impossible to separate the one from 
the other.” The Court ruled that when the copyrighted 
portions are so intermingled with the rest of the piratical 
work “that they cannot well be distinguished from it,” 
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the entire profits realized by the defendants will be given 
to the plaintiff. 

We agree with the court below that these cases do 
not decide that no apportionment of profits can be had 
where it is clear that all the profits are not due to the 
use of the copyrighted material, and the evidence is 
sufficient to provide a fair basis of division so as to give 
to the copyright proprietor all the profits that can be 
deemed to have resulted from the use of what belonged 
to him. Both the Copyright Act and our decisions leave 
the matter to the appropriate exercise of the equity 
jurisdiction upon an accounting to determine the profits 
“which the infringer shall have made from such in- 
fringement.” 

Second. The analogy found in eases of patent infringe- 
ment is persuasive. There are many cases in which the 
plaintiff's patent covers only a part of a machine and 
creates only a part of the profits. The patented in- 
vention may have been used in combination with addi- 
tions or valuable improvements made by the infringer 
and each may have contributed to the profits. In Eliza- 
beth v. Pavement Co., 97 U. 8. 126, 142, cited in the 
Callaghan and Belford cases, supra, it had been recog- 
nized that if a separation of distinct profit derived from 
such additions or improvements was shown, an appor- 
tionment might be had. See Garretson v. Clark, 111 
U. S. 120, 121. The subject was elaborately discussed 
in the case of Westinghouse Co. v. Wagner Co., 225 U.S. 
604, where it was distinctly ruled that “if plaintiff’s 
patent only created a part of the profits, he is only en- 
titled to recover that part of the net gains.” There, 
the Court was concerned with the question of burden of 
proof. It was said that the plaintiff suing for profits 
was under the burden of showing that they had been 
made. The defendant had submitted evidence tending 
to show that it had added non-infringing and valuable 
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improvements which had contributed to the making of 
profits; and the plaintiff in reply had insisted that these 
additions had made no such contribution. But assuming. 
as had been found, that the additions were non-infringing 
and valuable improvements, and a prima facie case of 
contribution to profits thus appearing, the burden. of 
apportionment would rest upon the plaintiff. But in 
that relation it had still to be considered that the act 
of the defendant had made it “not merely difficult but 
impossible to carry the burden of apportionment” and 
in such case, as the “inseparable profit must be given to 
the patentee or infringer,” the law placed the loss on the 
wrongdoer. 

The question of burden of proof does not arise in the 
instant case, as here the defendants voluntarily assumed 
that burden and the court below has held that it has been 
sustained. What is apposite, however, is the ruling in 
the Westinghouse case as tq apportionment and the sort 
of evidence admissible upon that question. The Court 
pointed to the difficulties of working out an account of 
profits and thought that the problem was analogous to 
that presented where it is necessary to separate inter- 
state from intrastate earnings and expenses in order to 
determine whether an intrastate rate is confiscatory. The 
Court observed that “while recognizing the impossibility 
of reaching a conclusion that is mathematically exact,” 
there has been received, in addition to other reievant 
evidence, “the testimony of experts as to the relative cost 
of doing a local and through business.” Chicago, M. & 
St. P. Ry. Co. v. Tompkins, 176 U. S. 167, 178. The 
Court thought that “What is permissible in an effort to 
separate costs may also be done in a patent case where 
it is necessary to separate profits.” 

The principle as to apportionment of profits was clearly 
stated in the case of Dowagiac Co. v. Minnesota Co., 235 
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U. S. 641,—a ease which received great consideration. 
The Court there said: 

“We think the evidence, although showing that the -in- 
vention was meritorious and materially contributed to 
the value of the infringing drills as marketable machines, 
made it clear that their value was not entirely attribut- 
able to the invention, but was due in a substantial degree 
to the unpatented parts or features. The masters and 
the courts below so found and we should hesitate to dis- 
turb their concurring conclusions upon this question of 
fact, even had the evidence been less clear than it was. 

“Tn so far as the profits from the infringing sales were 
attributable to the patented improvements they belonged 
to the plaintiff, and in so far as they were due to other 
parts or features they belonged to the defendants. But 
as the drills were sold in completed and operative form 
the profits resulting from the several parts were neces- 
sarily commingled. It was essential therefore that they 
be separated or apportioned between what was covered 
by the patent and what was not covered by it, for, as 
was said in Westinghouse Co. v. Wagner Co., supra (225 
U. 8. 615): ‘In such ease, if plaintiff's patent only cre- 
ated a part of the profits, he is only entitled to recover 
that part of the net gains.’” Jd., 646. 

In the Dowagiac case, we again referred to the diffi- 
culty of making an exact apportionment and again ob- 
served that mathematical exactness was not possible. 
What was required was only “reasonable approximation” 
which usually may be attained “through the testimony 
of experts and persons informed by observation and ex- 
perience.” Testimony of this character was said to be 
“generally helpful and at times indispensable in the solu- 
tion of such problems.” The result to be accomplished 
“is a rational separation of the net profits so that neither 
party may have what rightfully belongs to the other.” 
Id., p. 647. 











SHELDON v. METRO-GOLDWYN CORP. 405 


390 Opinion of the Court. 


We see no reason why these principles should not be 
applied in copyright cases. Petitioners cite our decision 
in the trade-mark case of Hamilton-Brown Shoe Co. v. 
Wolf Bros. Co., 240 U. 8. 251, but the Court there, 
recognizing the rulings in the Westinghouse and 
Dowagiac cases, found on the facts that an apportionment 
of profits was “inherently impossible.” The burden cast 
upon the defendant had not been sustained. 

In 1922, some years after the Dowagiac decision, and 
in harmony with it, Congress amended § 70 of the patent 
law* so as to provide expressly that if “damages or 
profits are not susceptible of calculation and determina- 
tion with reasonable certainty, the court may, on evidence 
tending to establish the same, in its discretion, receive 
opinion or expert testimony, which is hereby declared to 
be competent and admissible, subject to the general rules 
of evidence applicable to this character of testimony.” 
The amendment, so far as it relates to the reception of 
expert testimony, recognized and cannot be deemed to 
enlarge the rules already applied in courts of equity, 
and the fact that the copyright law was not similarly 
amended cannot be considered to detract from the juris- 
diction of the court to receive similar evidence in copy- 
right cases whenever it is found to be competent. 

Petitioners stress the point that respondents have been 
found guilty of deliberate plagiarism, but we perceive 
no ground for saying that in awarding profits to the 
copyright proprietor as a means of compensation, the 
court may make an award of profits which have been 
shown not to be due to the infringement. That would 
be not to do equity but to inflict an unauthorized penalty. 
To call the infringer a trustee ex maleficio merely in- 
dicates “a mode of approach and an imperfect analogy 
by which the wrongdoer will be made to hand over the 


* Act of February 18, 1922, § 8, 42 Stat. 392, amending R. S. 4921. 
35 U.S. C. 70. 
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proceeds of his wrong.” Larson Co. v. Wrigley Co., 277 
U. S. 97, 99, 100. He is in the position of one who has 
confused his own gains with those which belong to an- 
other. Westinghouse Co. v. Wagner Co., supra, p. 618. 
He “must yield the gains begotten of his wrong.” 
Duplate Corp. v. Triplex Co., 298 U.S. 448, 457. Where 
there is a commingling of gains, he must abide the conse- 
quences, unless he can make a separation of the profits 
so as to assure to the injured party all that justly belongs 
to him. When such an apportionment has been fairly 
made, the copyright proprietor receives all the profits 
which have been gained through the use of the infringing 
material and that is all that the statute authorizes and 
equity sanctions. 

Both courts below have held in this case that but a 
small part of the profits were due to the infringement, 
and, accepting that fact and the principle that an appor- 
tionment may be had if the evidence justifies it, we pass 
to the consideration of the basis of the actual apportion- 
ment which has been allowed. 

Third. The controlling fact in the determination of the 
apportionment was that the profits had been derived, not 
from the mere performance of a copyrighted play, but 
from the exhibition of a motion picture which had its dis- 
tinctive profit-making features, apart from the use of any 
infringing material, by reason of the expert and creative 
operations involved in its production and direction. In 
that aspect the case has a certain resemblance to that of 
a patent infringement, where the infringer has created 
profits by the addition of non-infringing and valuable 
improvements. And, in this instance, it plainly ap- 
peared that what respondents had contributed ac- 
counted for by far the larger part of their gains. 

Respondents had stressed the fact that, although the 
negotiations had not ripened into a purchase, the price 
which had been set for the motion picture rights in “Dis- 
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honored Lady” had been but $30,000. And respondents’ 
witnesses cited numerous instances where the value, ac- 
cording to sales, of motion picture rights had been put at 
relatively small sums. But the court below rejected as a 
criterion the price put upon the motion picture rights, 
as a bargain had not beem concluded and the inferences 
were too doubtful. The court also ruled that respond- 
ents could not count the effect of “their standing and 
reputation in the industry.” The court permitted re- 
spondents to be credited “only with such factors as they 
bought and paid for; the actors, the scenery, the pro- 
ducers, the directors and the general overhead.” 

The testimony showed quite clearly that in the cre- 
ation of profits from the exhibition of a motion picture, 
the talent and popularity of the “motion picture stars” 
generally constitutes the main drawing power of the 
picture, and that this is especially true where the title 
of the picture is not identified with any well-known play 
or novel. Here, it appeared that the picture did not bear 
the title of the copyrighted play and that it was not pre- 
sented or advertised as having any connection whatever 
with the play. It was also shown that the picture had 
been “sold,” that is, licensed to almost all the exhibitors 
as identified simply with the name of a popular motion 
picture actress before even the title “Letty Lynton” was 
used. In addition to the drawing power of the “motion 
picture stars,” other factors in creating the profits were 
found in the artistic conceptions and in the expert super- 
vision and direction of the various processes which made 
possible the composite result with its attractiveness to 
the public. 

Upon these various considerations, with elaboration of 
detail, respondents’ expert witnesses gave their views as 
to the extent to which the use of the copyrighted material 
had contributed to the profits in question. The underly- 
ing facts as to the factors in successful production and ex- 
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hibition of motion pictures were abundantly proved, but, 
as the court below recognized, the ultimate estimates of 
the expert witnesses were only the expression “of their 
very decided opinions.” These witnesses were in com- 
plete agreement that the portion of the profits attribut- 
able to the use of the copyrighted play in the circum- 
stances here disclosed was very small. Their estimates 
given in percentages of receipts ran from five to twelve 
per cent; the estimate apparently most favored was ten 
per cent as the limit. One finally expressed the view that 
the play contributed nothing. There was no rebuttal. 
But the court below was not willing to accept the experts’ 
testimony “at its face value.” The court felt that it must 
make an award “which by no possibility shall be too 
small.” Desiring to give petitioners the benefit of every 
doubt, the court allowed for the contribution of the play 
twenty per cent. of the net profits. 

Petitioners are not in a position to complain that the 
amount thus allowed by the court was greater than the 
expert evidence warranted. Nor is there any basis for 
attack, and we do not understand that any attack is made, 
upon the qualifications of the experts. By virtue of an 
extensive experience, they had an intimate knowledge of 
all pertinent facts relating to the production and exhibition 
of motion pictures. Nor can we say that the testimony 
afforded no basis for a finding. What we said in the 
Dowagiac case is equally true here. —that what is required 
is not mathematical exactness but only a reasonable 
approximation. That, after all, is a matter of judgment; 
and the testimony of those who are informed by observa- 
tion and experience may be not only helpful but, as we 
have said, may be indispensable. Equity is concerned 
with making a fair apportionment so that neither party 
will have what justly belongs to the other. Confronted 
with the manifest injustice of giving to petitioners all the 
profits made by the motion picture, the court in making 
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an apportionment was entitled to avail itself of the ex- 
perience of those best qualified to form a judgment in the 
particular field of inquiry and come to its conclusion aided 
by their testimony. We see no greater difficulty in the 
admission and use of expert testimony in such a ease than 
in the countless cases involving values of property rights 
in which such testimony often forms the sole basis for 
decision. 

Petitioners also complain of deductions allowed in the 
computation of the net profits. These contentions in- 
volve questions of fact which have been determined be- 
low upon the evidence and we find no ground for dis- 
turbing the court’s conclusions. 

The judgment of the Circuit Court of Appeals is 

Affirmed. 


Mr. Justice McRreyNno.ps took no part in the decision 
of this case. 





HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. PRICE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FOURTH CIRCUIT. 


No. 559. Argued March 5, 6, 1940.—Decided March 25, 1940. 


A taxpayer, keeping accounts upon a cash basis, is not entitled to 
deduct, as a loss sustained during the taxable year, Revenue Act, 
1932, § 23 (e), a payment made in discharge of his liability to a 
bank on a guaranty, but made by substituting his new note to the 
bank for his earlier one, of the same amount. P. 412. 

106 F. 2d 336, reversed. 


CERTIORARI, 308 U. S. 548, to review the reversal of a 
decision of the Board of Tax Appeals sustaining a defi- 
ciency assessment. 


Mr. Richard H. Demuth, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
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Sewall Key and Berryman Green were on the brief, for 
petitioner. 


Mr. George D. Brabson, with whom Messrs. David H. 
Blair, C. R. Wharton, Julius C. Smith, and J. G. Korner, 
Jr. were on the brief, for respondent. 


Mr. Curer Justice HuGHeEs delivered the opinion of 
the Court. 


Respondent in his income tax return for 1932 claimed 
a deduction for a loss upon a contract of guaranty. The 
Board of Tax Appeals sustained the Commissioner in re- 
fusing to allow the deduction, and the Circuit Court of 
Appeals reversed. 106 F. 2d 336. Because of an alleged 
conflict with Eckert v. Burnet, 283 U. S. 140, Jenkins v. 
Bitgood, C. C. A. 2d, 101 F. 2d 17, and Ferris vy. Com- 
missioner, C. C. A. 2d, 102 F. 2d 985, we granted cer- 
tiorari, 308 U.S. 548. 

The facts as found may be thus summarized: In 1929 
the Atlantic Bank and Trust Company of Greensboro, 
North Carolina, was merged with the North Carolina 
Bank and Trust Company. The latter accepted condi- 
tionally certain assets of the Atlantic Bank called “A” 
assets, and certain other assets, called “B” assets, were 
pledged to that Bank with authority to charge against 
them any losses which might be established in realizing 
upon the “A” assets. Respondent and three other stock- 
holders of the Atlantic Bank executed an agreement of 
guaranty, to the effect that if the North Carolina Bank 
failed to realize a certain sum from the “A” assets within 
two years they would make up the deficiency in an 
amount not exceeding $500,000. The agreement pro- 
vided that any sum realized from the “B” assets was to 
be applied first to any losses occurring in the “A” assets 
and then to the reimbursement of the four guarantors. 
The period for realizing upon the “A” assets was extended 
until September, 1932. 
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In June, 1931, the North Carolina Bank advised the 
guarantors that the “B” assets were not in such shape 
that the Bank could use them to the extent necessary 
for banking purposes and requested the guarantors to 
put their guaranty into a bankable form so that it could 
be used by the Bank to obtain credit. Respondent ac- 
cordingly gave to the Bank his note for $125,000 and 
endorsed the note of C. W. Gold, another guarantor, for 
a like amount and assigned certain securities to the Bank 
as collateral for the payment of his guaranty. The Bank 
agreed that respondent’s ultimate liability should not 
exceed $250,000. At the end of 1931, the guaranty 
agreement was still in effect. The “B” assets were still 
in the process of collection. No demand had been made 
upon respondent. While it was known that there would 
be some loss to the guarantors, it was not definitely 
known in 1931 what the loss would be, and the guarantors 
had reason to believe that there would be a substantial 
reimbursement from the “B” assets of any losses. 

In the early part of 1932, financial conditions being 
worse, the Bank concluded that it would have to collect 
upon the guaranty and called upon respondent to make 
a final settlement of his obligations. Accordingly, in 
March, 1932, respondent made his note to the Bank for 
$250,000 and received back the two notes. The Board 
of Tax Appeals found that both respondent and the Bank 
considered this to be a final payment of the two notes 
which had been given under the guaranty. The Bank 
retained the same collateral for the $250,000 note that 
it had previously held, and in December, 1932, respond- 
ent substituted therefor certain securities of his own. 

Respondent claimed a loss in 1932 in the amount of 
$125,000, that is, for his one-half of the guaranty. He 
did not then claim a loss on the other one-half because 
he still had a claim against the estate of Gold (who had 
died in 1932) for reimbursement. For that one-half, 
representing Gold’s part of the guaranty, respondent 
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claimed a loss in 1933 and that deduction is not here 
involved. 

Respondent kept his accounts upon a eash basis. The 
Board of Tax Appeals ruled that respondent was not 
entitled to the deduction of $125,000 in 1932, upon the 
ground that “he made no outlay of cash” in the pur- 
ported payment; he had satisfied his liability as guar- 
antor “by a shifting of the form of his liability.” His 
loss would be deductible “in the year in which he pays 
the note.” 

Respondent insists initially that the transaction in 
1932 was considered by the parties as constituting a 
payment of respondent’s liability under the guaranty, 
and that this payment is a fact found by the Board of 
Tax Appeals and is not open to review. But the findings 
of the Board disclose the entire transaction, and its legal 
effect in the application of § 23 (e) of the Revenue Act 
of 1932, as to the deduction of losses sustained during 
the taxable year, was reviewable by the Circuit Court of 
Appeals. Its decision on that point is reviewable here. 

Both the Commissioner and the Board of Tax Ap- 
peals relied upon our decision in Eckert v. Burnet, supra. 
In that case, the taxpayer’s return was on the cash basis, 
and the question was as to a claim of deduction for the 
year 1925. The taxpayer and his partner were joint en- 
dorsers of notes issued by a corporation they had formed. 
In 1925, in settlement of their liability for an ascertained 
amount, they made a joint note for the amount due to 
the bank that held the corporation’s paper, “received the 
old notes, marked paid, and destroyed them.” We af- 
firmed the ruling that the deduction should not be 
allowed. 

The court below considered that decision as definite 
authority only for the holding that a loss of the sort set 
forth was not deductible under the “bad debt” provision 
of the statute. That indeed was stated in the opinion as 
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the taxpayer’s claim. But the taxpayer had also pre- 
sented here as an alternative ground the theory of a loss 
sustained during the taxable year, a ground which the 
Board of Tax Appeals had considered and held to be 
untenable. 17 B. T. A. 263, 265, 266. And the Gov- 
ernment argued both questions. The Government did 
not contend that the taxpayer might not at some time 
be entitled to a deduction “either on account of a bad 
debt or for a business loss”; the “sole question in dispute 
was whether he was entitled to the deduction in 1925, 
the year in which his note was given, or in the later year 
in which the taxpayer’s liability on the note is actually 
liquidated by payment.” 

The reasoning of this Court was broad enough to 
cover both aspects of the case. We said: 

“For the purpose of a return upon a cash basis, there 
was no loss in 1925. As happily stated by the Board of 
Tax Appeals, the petitioner ‘merely exchanged his note 
under which he was primarily liable for the corporation’s 
notes under which he was secondarily liable, without any 
outlay of cash or property having a cash value.’ A de- 
duction may be permissible in the taxable year in which 
the petitioner pays cash. The petitioner says that it was 
definitely ascertained in 1925 that the petitioner would 
sustain the losses in question. So it was, if the petitioner 
ultimately pays his note.” 

We think that this decision is controlling in the instant 
ease. As the return was on the cash basis, there could 
be no deduction in the year 1932, unless the substitution 
of respondent’s note in that year constituted a payment 
in cash or its equivalent. There was no cash payment 
and under the doctrine of the Eckert case the giving of 
the taxpayer’s own note was not the equivalent of cash 
to entitle the taxpayer to the deduction. 

Respondent urges that his note was secured, but the 
collateral was not payment. It was given to secure re- 
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spondent’s promise to pay, and if that promise to pay 
was not sufficient to warrant the deduction until the 
promise was made good by actual payment, the giving 
of security for performance did not transform the prom- 
ise into the payment required to constitute a deductible 
loss in the taxable year. See Jenkins v. Bitgood, 101 F. 
2d 17, 19. 

The judgment of the Circuit Court of Appeals is re- 
versed and the decision of the Board of Tax Appeals is 
affirmed. 

Reversed. 

Mr. Justice McRryYNovwps took no part in the decision 
of this case. 





McGOLDRICK, COMPTROLLER OF THE CITY OF 
NEW YORK, v. GULF OIL CORP. 


CERTIORARI TO THE SUPREME COURT OF NEW YORK. 


No. 473. Reargued February 27, 1940.—Decided March 25, 1940. 


1. The tax imposed by § 601 of the Revenue Act of 1932 on im- 
portation of crude petroleum is by force of the provisions of that 
section to be treated as a duty imposed by the Tariff Act of 
1930, which in turn incorporated, by reference, customs regula- 
tions relating to the entry of merchandise in bonded manufac- 
turing warehouses for exportation or disposition as ships’ stores; 
section 630 of the Revenue Act (amendment of 1933) exempts from 
tax any article sold for use as fuel, ships’ stores, etc., on vessels 
actually engaged in foreign trade, and, read in conjunction with 
the Tariff Act, provides that articles manufactured from imported 
articles and laden for use on vessels engaged in foreign commerce 
under customs regulations are to be duty free and considered or 
held to be exported for the purpose of drawback provisions of 
§ 601 of the Revenue Act and § 309 [b] of the Tariff Act. P. 423. 
. Under these provisions, oil imported in bond in the crude form 
into a State, converted into fuel oil in a bonded warehouse, and 
withdrawn duty free for sale for fuel to a vessel engaged in 
foreign trade, is from the time of importation until the moment 
of lading on the vessel, segregated from the common mass of 
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property within the State and subject to the supervision and 
control of federal customs officials. P. 425. 


3. A customs regulation providing that “imported goods in a bonded 


warehouse are exempt from taxation under the general laws of 
the several States” was incorporated in the Tariff Act of 1930 by 
reference, and when applied to the facts of the present case, states 
only what is implicit in the Congressional regulation of commerce 
presently involved. Pp. 426, 429. 

The provisions of the Revenue Act of 1932, read with those of 
the Tariff Act of 1930 and with other statutes and regulations, 
afford a comprehensive scheme for the regulation of the importa- 
tion of crude petroleum and of its control while in the course of 
manufacture in bond into fuel oil and its delivery as ships’ stores 
to vessels in foreign commerce, all calculated to insure the devotion 
of the manufactured oil exclusively to that purpose. P. 426. 


. The statutes and regulations taken together operate as regula- 


tions of foreign commerce. P. 427. 


. The purpose of the exemption from the tax laid upon importation 


of crude petroleum when it or its product is used as ships’ stores 
by vessels engaged in foreign commerce is, first, to encourage im- 
portation of crude oil for such use and thus to enable American 
refiners to meet foreign competition and to recover trade which 
had been lost by the imposition of the tax, and, secondly, to pro- 
mote foreign commerce through the sale of tax-free fuel to vessels 
engaged in it. P. 427. 


. The adoption of these means of regulating and promoting foreign 


commerce was within the Congressional power. P. 427. 


. The laying of a duty on imports, although an exercise of the tax- 


ing power, is also an exercise of the power to regulate foreign 
commerce. The exemption of imports from the duty or the allow- 
ance of a drawback when they are devoted to particular purposes 
or uses, or when they are exported or otherwise sent out of the 
country, is likewise a regulation of foreign commerce. P. 428. 


. New York City sales tax imposed on sales to vessels engaged in 


foreign commerce of fuel oil manufactured from imported crude 
petroleum in bond, held invalid as an infringement of the Con- 
gressional regulation of the commerce. Pp. 423-428. 


281 N. Y. 647; 22 N. E. 2d 480, affirmed. 


CERTIORARI, 308 U. 8. 545, to review the affrmance of 


a judgment reversing a ruling of the Comptroller of the 
City of New York which applied the city sales tax to 
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fuel oil sold in bond to vessels engaged in foreign com- 
merce. The writ of certiorari was dismissed, ante, p. 2, 
because it did not appear that the judgment below did 
not rest upon an adequate non-federal ground. A peti- 
tion for rehearing based on an amended remittitur of the 
New York Court of Appeals, 282 N. Y. 612; 25 N. E. 
2d 392, was granted, the judgment of dismissal vacated, 
and the cause restored to the docket for reargument, post, 
p. 692. See 256 App. Div. 207, 9 N. Y. 8. 2d 544. 


Mr. Paxton Blair, with whom Messrs. William C. 
Chanler and Sol Charles Levine were on the brief, for 
petitioner. 

The constitutional provision against state taxation of 
imports is not contravened by a sales tax (1) imposed 
after the imported goods have, through processing, under- 
gone a radical change, and (2) imposed not on the im- 
porter but on the purchaser after the goods have left 
the bonded warehouse. Gulf Fisheries Co. v. MaclIner- 
ney, 276 U.S. 124; H. P. Hood & Sons v. Common- 
wealth, 235 Mass. 572, 576-577; Standard Oil Co. v. 
Combs, 96 Ind. 179; Atlantic Coast Line v. Standard 
Oil Co., 275 U. 8. 257, 267; Waring v. Mayor of Mobile, 
8 Wall. 110; Low v. Austin, 13 Wall. 29; May v. New 
Orleans, 178 U.S. 496; dist’g Southern Pacific Terminal 
Co. v. Interstate Commerce Comm’n, 219 U.S. 498, 526. 

Does removing petroleum from an ocean-going tanker 
and storing it on shore break the original package? See: 
Mexican Petroleum Corp. v. South Portland, 121 Me. 
128, 134-135; Mezican Petroleum Corp. v. Louisiana 
Tax Comm'n, 173 La. 604, 616; Philippine Refining Corp. 
v. Contra Costa, 24 Cal. App. 2d 665, 669; Galveston v. 
Mexican Petroleum Corp., 15 F. 2d 208. 

When the imported product has been processed and 
broken down into divers products and sold, it is no longer 
an import. New York ex rel. Burke v. Wells, 208 U. S. 
14, 24. 
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The circumstances under which § 630 was added to the 
Revenue Act of 1932 support the conclusion, inferable 
from the text itself, that Congress did not intend to 
interfere with state powers of taxation. 

Section 630 has none of the attributes of a regulatory 
measure. It confers an exemption, and reflects the con- 
clusion of Congress that the original 1932 Act did more 
harm than good. In reseinding its former action, Con- 
gress has simply refrained from taxing this particular 
commodity. How can imposing and then lifting a tax 
be regulation, when nonaction ab initio would not be 
such? 

Legislative history of a statute can not affect its inter- 
pretation when the meaning is clear. Kuehner v. Irving 
Trust Co., 299 U. 8. 445, 449. Extraneous aids are only 
admissible to solve doubt. Wisconsin Railroad Comm’n 
v. Chicago, B. & Q. R. Co., 257 U.S. 563, 589. Moreover, 
the congressional documents relied on by respondent 
give no hint of intent to affect state taxation. 

An intention to supersede state tax laws is not to be 
left to inference and conjecture. Savage v. Jones, 225 
U.S. 501, 533; Welch Co. v. New Hampshire, 306 U. 8. 
79, 85; Graves v. New York ex rel. O’Keefe, 306 U. §. 
466, 479-480; Palmer v. Massachusetts, 308 U. 8S. 79, 
83-84. See also Federal Housing Administration v. Burr, 
309 U.S. 242. 

The fact that Congress has extended the federal regu- 
latory power to a given industry will not support an 
inference of intention to remove it from the state taxing 
power. Federal Compress & Warehouse Co. v. McLean, 
291 U. S. 17, 22-23; Minnesota v. Blasius, 290 U. S. 1; 
National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 35. 

The proposition that Congress can declare a local 
transaction to be a part of foreign commerce, and compel 
the State to keep hands off, is unsanctioned by the Con- 
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stitution and the decisions of this Court. See Pipe Line 
Cases, 234 U.S. 548, 560-561. 

“Exports” is a constitutional term and is to be given 
its ordinary meaning. Congress can not enlarge the con- 
cept and thereby curtail the taxing powers of the States. 
Cf., Thompson vy. United States, 142 U. 8. 471, 477; 
Ribble, State and National Control over Commerce, 
p. 232. 

The immunity from state taxation enjoyed by bonded 
goods is no greater than that which such goods enjoy 
by virtue of the Import-Export clause of the Constitution. 

States furnish police and fire protection to goods in 
bonded warehouses, and the owners of such goods re- 
main under a correlative duty to pay state taxes,—ex- 
cepting goods in the original packages. See Thompson v. 
Kentucky, 209 U. 8. 340, 347. 

The owner could have paid the tax, and on proof that 
the oil had been sold as sea stores could have applied for 
a drawback. That would not have interfered with the 
state’s power. It is unreasonable to regard that power 
as present or absent according to the method of gaining 
federal tax exemption selected by the owner. 

The language of Art. 942 (d) as to state taxation is 
an elliptic and infelicitous abstract of the original pack- 
age doctrine. Note the marginal citations accompanying 
it. Low v. Austin, 13 Wall. 29; Blount v. Munroe, 60 Ga. 
61; Clarke y. Clarke, 3 Woods 408; State v. Pinckney, 
44 So. Car. Law 474. 

The oil came to such a stop as subjected it to state 
taxation. Coe v. Errol, 116 U. 8. 517, 527, 528; Gen- 
eral Oil Co. v. Crain, 209 U. 8S. 211, 230-231; Bacon v. 
Illinois, 227 U. 8. 504, 515-516; Susquehanna Coal Co. 
v. South Amboy, 208 U. S. 665, 669; Minnesota v. 
Blasius, 290 U. S. 1, 9. Cf., McGoldrick v. Berwind- 
White Coal Mining Co., 309 U.S. 33. 

The tax is not a forbidden burden on foreign commerce, 
since (1) the fuel oil does not become an instrument of 
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commerce until after the incidence of the tax, and (2) the 
tax is non-discriminatory. Moreover, since the fuel oil 
came into existence in New York City and passed into 
the ultimate consumer’s hands in New York City, the 
possibility of multiple taxation is absent. 

The status of the oil is similar to that of gasoline sold 
to interstate airplanes. Eastern Air Transport, Inc. v. 
Tax Commission, 285 U.S. 147; Edelman v. Boeing Air 
Transport, Inc., 289 U. S. 249. See Nashville, C. & 
St. L. Ry. Co. v. Wallace, 288 U.S. 249, 267. 

That the oil was to be used eventually to propel ves- 
sels in foreign commerce is immaterial, for at the moment 
of taxation that commerce had not yet begun. Mc- 
Goldrick v. Berwind-White Coal Mining Co., 309 U. S. 
33. Cf., Southern Pacific Co. v. Gallagher, 306 U. 8. 
167. Dist’g Helson v. Kentucky, 279 U.S. 245. 

Goods taken on board as ships’ stores are not deemed 
“exported.” Swan & Finch Co. v. United States, 190 
U. S. 148. See also United States v. Chavez, 228 U.S. 
525; Dooley v. United States, 183 U. 8. 151; United 
States v. Hill, 34 F. 2d 133; Kennedy v. United States, 
95 F. 127; West India Oil Co. v. Sancho, 108 F. 2d 144. 

If sea stores were exports, the addition of § 630 to the 
Revenue Act would have been unnecessary, exemption 
having been conferred by § 313 of the Tariff Act of 
1930. 

The tax is not selective, but equal. It does not aim at 
or discriminate against any phases of the export trade. 
In Peck & Co. v. Lowe, 247 U. 8. 165, 173, the Court 
upheld a tax on an exporter’s net income. 

The tax is based on the sale of something which never 
was either an export, or a symbol for an export, or part 
of the processes of exportation. Cf., Turpin v. Burgess, 
117 U.S. 504, 507. 

The exemption attaches to the export and not to the 
article before its exportation. 
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The tax affects foreign commerce only incidentally and 
remotely. 

The vice of the argument for statutory ratification .of 
Art. 942 (d) of the Regulations is that the allusions 
in the statutes to the regulations are specific rather than 
general, and evidence no intent to ratify a regulation 
like Art. 942 (d). 

Congress itself must have regarded fuel oil sold for 
ships’ stores as not an export, for it has imposed taxes 
thereon, though having no more power than the States 
to tax exports. 


Mr. Matthew S. Gibson for respondent. 


By leave of Court, Messrs. George deForest Lord and 
Woodson D. Scott, as amici curiae, filed a brief on behalf 
of the Cunard White Star, Ltd., challenging the validity 
of the tax. 


Mr. Justice SToneE delivered the opinion of the Court. 


The Comptroller of the City of New York determined 
that respondent was subject to a New York City tax 
laid upon sales in 1934 and 1935 of fuel oil manufactured 
in New York City, from crude petroleum, which had been 
imported from a foreign country to New York, and there 
sold and delivered as ships’ stores to vessels engaged in 
foreign commerce. Upon certiorari to review the Comp- 
troller’s determination, the Appellate Division of the 
New York Supreme Court held that the taxing statute 
as applied infringed the power of Congress to regulate 
foreign commerce which it had exercised by statutes 
regulating the control and disposition of the imported 
oil. 256 App. Div. 207; 9 N. Y. 8. 2d 544. 

The New York Court of Appeals affirmed without 
opinion, 281 N. Y. 647; 22 N. E. 2d 480, but by its 
amended remittitur declared that the affirmance was 
upon the ground, and none other, that the tax as applied 
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violated the commerce clause of the Federal Constitution, 
Article I, § 8, Clause 3, Article I, § 10, Clause 2, which 
commands that no state shall lay any imposts or duties 
on imports or exports, and Article VI, Clause 2, making 
the “Constitution and laws of the United States which 
shall be made in pursuance thereof . . . the supreme law 
of the land.”* We granted certiorari upon a petition 
which challenged the several grounds of decision as de- 
fined by the amended remittitur of the Court of Appeals, 
the questions presented being of public importance. 

The taxing enactment, Local Law No. 24 of 1934 (pub- 
lished as Local Law No. 25) is that of the municipal as- 
sembly of the City of New York, adopted pursuant to 
authority of Chapter 815 of the New York Laws of 1933, 
as amended by Chapter 873 of New York Laws of 1934. 
Its details were recently discussed in our opinion in 
McGoldrick vy. Berwind-White Coal Mining Co., ante, 
p. 33, and it is unnecessary to repeat them here. It 
suffices to say that it lays a tax on purchasers for con- 
sumption of tangible personal property at the rate of 2 
per cent. of the sales price. The tax is conditioned upon 
events occurring within the state, either transfer of title 
or possession of the purchased property, or an agreement 
within the state, “consummated there” for the transfer of 
title or possession. The duty of collecting the tax and 
paying it over to the Comptroller is imposed on the seller, 


*Certiorari which had been allowed by the Supreme Court of the 
United States December 4, 1939, 308 U.S. 545, before the amendment 
of the remittitur by-the New York Court of Appeals, was dismissed 
January 15, 1940, ante, p. 2, on the ground that in the absence of an 
explicit statement by the Court of Appeals that it had annulled the 
assessment of the tax solely because of the violation of the Federal 
Constitution, the Court was unable to find that the decision of the 
higheet court_of the state did not rest upon an adequate non-federal 
ground. On motion for rehearing, based on the amended remittitur 
of the Court of Appeals, the order of dismissal was, on February 5, 
1940, vacated and the cause restored to the docket, post, p. 692. 
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who must pay it whether he collects it or not, in addition 
to the duty imposed upon the buyer to pay the tax to the 
Comptroller when not so collected. 

The material facts are not in dispute. In 1934 and 
1935 respondent’s predecessor imported crude petroleum 
from Venezuela and made customs entry of it for its own 
manufacturing warehouse in New York City, pursuant to 
its bonds known as “Proprietor’s Manufacturing Ware- 
house Bond, Class 6,” given to the United States under 
the warehouse laws of the United States and treasury 
regulations. The bonds were given for the purpose of 
enabling the importer, under statutes of the United States 
and treasury regulations, to bring the petroleum into the 
United States, to manufacture it while in bond into fuel 
oil and then to withdraw it for export or other lawful pur- 
pose free of the import duty which would otherwise be 
payable. The bonds were conditioned, among other 
things, upon compliance with laws and regulations re- 
lating to the custody and safekeeping of the imported 
merchandise and its products held in bond, and to its 
lawful withdrawal from the warehouse under permit of 
the collector of the customs within the time permitted by 
law. 

The tax in question was laid on the sale of bunker “C”’ 
fuel oil, manufactured in respondent’s bonded warehouse 
from the imported oil and delivered alongside foreign 
bound vessels in New York City which purchased the oil 
as ships’ stores for consumption as fuel in propelling them 
in foreign commerce. ; 

Petitioner argues that the tax imposed on the purchaser 
for consumption of the fuel oil after it had been changed 
radically by manufacture from the imported oil, and after 
it had been withdrawn from the bonded warehouse, is not 
a prohibited tax on imports and does not contravene any 
policy which the laws of the United States have 
sanctioned. 
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For present purposes we may assume, without deciding, 
that had the crude oil not been imported in bond it 
would, upon its manufacture, have become a part of the 
common mass of property in the state and so would have 
lost its distinctive character as an import and its con- 
stitutional immunity as such from state taxation. See 
Gulf Fisheries Co. v. MacInerney, 276 U. 8. 124, 126; 
Waring v. The Mayor, 8 Wall. 110; May v. New Orleans, 
178 U. S. 496; New York ex rel. Burke v. Wells, 208 
U. S. 14. Respondent rests its argument on different 
considerations growing out of the control over the foreign 
commerce involved in the importation of the oil and its 
ultimate disposition as ships’ stores of vessels engaged in 
foreign commerce, which Congress has exercised in pur- 
suance of a national policy with which, it is insisted, the 
tax conflicts. Expression of this policy, it is urged, is 
to be found in the statutes of the United States, read in 
light of their legislative history, exempting the imported 
oil from federal taxation, otherwise imposed, if it is sold 
for use as fuel on vessels engaged in the foreign trade, and 
in the measures taken in statutes and regulations to make 
that policy effective by segregating the oil under the 
direction of customs officers of the United States from 
the time of its importation until it is delivered to the 
purchasing vessel. 

The provisions of the Revenue Act of 1932 laying a 
tax on the importation of crude petroleum and granting 
exemptions, and the related provisions of the Tariff Act 
of 1930 and the applicable treasury regulations support 
this contention. 

Section 601 (a), (ce) (4) of the Revenue Act of 1932, 
47 Stat. 169, 260, lays a tax “with respect to the impor- 
tation” of crude petroleum of one-half cent per gallon 
unless otherwise provided by treaties of the United 
States, and § 601 (b) declares that the tax imposed 
“shall be levied, assessed, collected, and paid in the same 
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manner as a duty imposed by the Tariff Act of 1930 and 
shall be treated for the purposes of all provisions of law 
relating to the customs revenue as a duty imposed by 
such Act... .” Section 630 of the Revenue Act of 1932, 
added by amendment of June 16, 1933, 48 Stat. 256, de- 
clares that no tax under § 601 shall be laid “upon any 
article sold for use as fuel supplies, ships’ stores... 
or... equipment on vessels . . . actually engaged in 
foreign trade ...” and provides that “articles manu- 
factured or produced with the use of articles upon the 
importation of which tax has been paid under this title, 
if laden for use as supplies on such vessels shall be held 
to be exported for the purposes” of the drawback pro- 
vision of § 601 (b). 

Section 309 (a) of the Tariff Act of 1930, 46 Stat. 590, 
690, authorizes the withdrawal, duty free, under regula- 
tions of the Secretary of the Treasury of articles from 
bonded manufacturing warehouses, for supplies to vessels 
of the United States engaged in foreign trade and directs 
that no such article shall be landed at any port or place 
in the United States or its possessions. By virtue of the 
terms already noted of $$ 601 and 630 of the Revenue 
Act of 1932, these provisions were extended to articles 
sold for fuel to vessels engaged in foreign trade, and the 
provisions of statutes and regulations relating to with- 
drawal from manufacturing bonded warehouses? for ex- 
port were thus extended to similar withdrawals of fuel 
oil for disposition as ships’ stores.* 


* Article 829 of the Customs Regulations of 1929, in force when the 
Tariff Act of 1930 was enacted and continued as Article 921 of Cus- 
toms Regulations of 1931, and as Article 919 of Customs Regulations 
of 1937, defines Class 6 warehouses as those “for the manufacture in 
bond, solely for exportation, of articles made in whole or in part of 
imported materials. . . .” 

*Section 311 of the Tariff Act of 1930, 46 Stat. 691, under which 
respondent’s Class 6 bonded warehouse was established and operated, 
provided for the manufacture in such warehouse of articles made from 
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It will be noted that the tax imposed on importation 
of crude petroleum by § 601 of the Revenue Act of 1932 
is, by force of its own provisions to be treated as a duty 
imposed by the Tariff Act of 1930, which, in turn, has 
incorporated, by reference, customs regulations relating 
to the entry of merchandise in bonded manufacturing 
warehouses, its manufacture there and its withdrawal 
from bonded warehouses for exportation or disposition 
as ships’ stores; * that $ 630, read in conjunction with 
$ 601 (b) and the related provisions of the Tariff Act of 
1930 ($ 309 [b]) provides that articles manufactured 
from imported articles and laden for use on vessels en- 
gaged in foreign commerce under customs regulations are 
to be duty free and considered or held as exported for 
the purpose of the drawback provisions of both § 601 of 
the Revenue Act of 1932 and § 309 (b) of the Tariff Act 
of 1930. 

From the time of importation until the moment when 
the bunker “C” oil is laden on vessels engaged in foreign 
trade, the imported petreleum and its product, the fuel 
oil, is segregated from the common mass of goods and 


imported materials and intended for exportation free of duty under 
such regulations as the Secretary of the Treasury might prescribe, and 
also declared that the provisions of § 1351 of Title 26, U.S. C. (§ 3433 
of the Revised Statutes) should, so far as practicable, apply to such 
bonded manufacturing warehouses. Section 1351 provides for the 
manufacture in bonded warehouse of articles from imported mate- 
rials under such rules as the Secretary may prescribe and under the 
direction of the proper customs officer, and directs that no article so 
manufactured in a bonded warehouse “shall be taken therefrom except 
for exportation under the direction of the proper officer having charge 
thereof . . . whose certificate describing the articles . . . shall be re- 
ceived by the Collector of Customs in cancellation of the bonds, or 
return of the amount of foreign import duties.” See Articles 455, 457, 
and 960 of the 1931 Customs Regulations. 

*See Articles 455 to 461, Customs Regulations of 1931, ef. Articles 
410-414, Regulations of 1915; Articles 433-437, Regulations of 1923 
and Articles 464-470 of the 1937 Regulations, 
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property within the state, and is subject to the supervi- 
sion and control of federal customs officers.’ It cannot 
lawfully be removed from the manufacturing warehouse 
except for delivery for use as fuel to a vessel engaged 
in foreign commerce and it cannot lawfully be diverted 
from such destination and use and cannot, after delivery 
to the vessel, be landed in the United States. Through- 
out, the oil is subject to the obligation of respondent’s 
bonds that it shall remain under such supervision and 
control and shall not be diverted from its ultimate desti- 
nation as ships’ stores. 

Article 942 of the Customs Regulations of 1931 pro- 
vides that “merchandise in bonded warehouse is not sub- 
ject to levy, attachment, or other process of a State 
court ...” and that “imported goods in bonded ware- 
house are exempt from taxation under the general laws 
of the several States.” These regulations, continued in 
Customs Regulations of 1937, Art. 940, appeared as Art. 
731, Regulations of 1915, and Art. 850 of Regulations 
of 1923. They were thus in force when the Tariff Act 
of 1930 was adopted and were incorporated by reference, 
ef. McCaughn v. Hershey Chocolate Co., 283 U. 8. 488, 
492, by the provisions of §§ 309, 311, already noted, 
which also adopted the earlier provisions of § 1351, Title 
26, U.S. C., R. S. § 3433, and declared that articles man- 
ufactured from imported materials in bonded warehouse 
should be placed there under regulations prescribed by 
the Secretary of the Treasury. 

The provisions of the Revenue Act of 1932, read with 
those of the Tariff Act of 1930 and with the statutes and 
regulations which we have mentioned, thus afford a com- 
prehensive scheme for the regulation of the importation 
of the crude petroleum and of its control while in the 


*See Ch. 16, Transportation in Bond and Merchandise in Transit; 
Ch. 17, Customs Warehouses and Control of Merchandise Therein, 
1931 Customs Regulations. 
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course of manufacture in bond into fuel oil and its deliv- 
ery as ships’ stores to vessels in foreign commerce, all 
calculated to insure the devotion of the manufactured 
oil exclusively to that purpose. 

The statutes and regulations taken together operate 
as regulations of foreign commerce, as the legislative his- 
tory shows they were intended to do. The Tariff Act of 
1930, of which § 601 of the Revenue Act of 1932 is in 
effect a part, is entitled, “An Act to provide revenue, to 
regulate commerce with foreign countries, to encourage 
industries of the United States, to protect American 
labor, and for other purposes.” The obvious tendency 
of the exemption, from the tax laid upon importation of 
crude petroleum, when it or its product is used as ships’ 
stores by vessels engaged in foreign commerce is to en- 
courage importation of the crude oil for such use and 
thus to enable American refiners to meet foreign compe- 
tition and to recover trade which had been lost by the 
imposition of the tax. That tendency, and the tendency 
of the sale of tax-free fuel to vessels engaged in foreign 
commerce to promote the commerce, were considerations 
to be taken into account by Congress in fixing the terms 
of the statute, and its adoptiqn as a means of regulating 
and promoting foreign commerce was within the Con- 
gressional power. Board of Trustees v. United States, 
289 U.S. 48. 

That such was the purpose of the present legislation 
is confirmed by its history. Senate Report No. 58, 73d 
Cong., lst Sess., on the bill which was enacted as § 630 
of the Revenue Act of 1932, exempting fuel placed on 
vessels engaged in foreign commerce from the tax, de- 
clared, page 3: “It is believed that this amendment will 
enable the American manufacturers to compete more 
favorably with their foreign competitors for this business 
without any substantial loss of revenue, since the effect 
of the present law is to force purchases abroad.” It 
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added that the provisions for drawback of the tax on im- 
portation “also relieves American manufacturers from a 
competitive disadvantage.” From statements made .on 
the floor of the Senate by the sponsor of the bill it appears 
that one purpose of the exemption was to increase the 
trade in fuel oil in American ports which had been lost 
through purchase of fuel in foreign ports by vessels en- 
gaged in foreign commerce following the imposition of 
the tax by $ 601 (¢) (4). 77 Cong. Ree., Part III, 3212- 
3214. 

The laying of a duty on imports, although an exercise 
of the taxing power, is also an exercise of the power to 
regulate foreign commerce, Hampton & Co. v. United 
States, 276 U. S. 394, 411; Board of Trustees v. United 
States, supra, 58. The exemption of imports from the 
duty or the allowance of a drawback when they are de- 
voted to particular purposes or uses, or when they are 
exported or otherwise sent out of the country, is likewise 
a regulation of foreign commerce, see Gibbons v. Ogden, 9 
Wheat. 1, 201, 202; Groves v. Slaughter, 15 Pet. 449, 505. 
Customs regulations to insure the devotion of the im- 
ports to the intended use are likewise within the Con- 
gressional power since such regulations are not only nec- 
essary or appropriate to protect the revenue, but are 
means to the desired end, the regulation of foreign com- 
meree by insuring that the particular class of exempted 
imports are used for the purposes for which the exemp- 
tion is allowed. 

The question remains, whether the present tax conflicts 
with the Congressional policy adopted by the Acts of 
Congress which we have discussed. As we have seen, the 
exemption and drawback provisions were designed, among 
other purposes, to relieve the importer of the import tax 
so that he might meet foreign competition in the sale of 
fuel as ships’ stores. In furtherance of that end Con- 
gress provided for the segregation of the imported mer- 
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chandise from the mass of goods within the state, pre- 
scribed the procedure to insure its use for the intended 
purpose, and by reference confirmed and adopted customs 
regulations prescribing that the merchandise, while in 
bonded warehouse, should be free from state taxation. It 
is evident that the purpose of the Congressional regula- 
tion of the commerce would fail if the state were free 
at any stage of the transaction to impose a tax which 
would lessen the competitive advantage conferred on the 
importer by Congress, and which might equal or exceed 
the remitted import duty. See, People v. Compagnie 
Generale Transatlantique, 107 U. 8. 59, 68. The Con- 
gressional regulation, read in the light of its purpose, is 
tantamount to a declaration that in order to accomplish 
constitutionally permissible ends, the imported merchan- 
dise shall not become a part of the common mass of tax- 
able property within the state, pending its disposition as 
ships’ stores and shall not become subject to the state tax- 
ing power. The customs regulation prescribing the ex- 
emption from state taxation, when applied to the facts of 
the present case, states only what is implicit in the Con- 
gressional regulation of commerce presently involved. 
The state tax in the circumstances must fail as an in- 
fringement of the Congressional regulation of the com- 
merce. Sinnot v. Davenport, 22 How. 227; People v. 
Compagnie Generale Transatlantique, supra, 63; cf. Kelly 
v. Washington, 302 U.S. 1, 9, 10. 

It is unnecessary to consider whether the tax upon the 
sale of the oil as ships’ stores to vessels engaged in foreign 
commerce is in the circumstances of this case an impost 
on imports or exports, or a duty of tonnage prohibited by 
Article I, § 10, Clauses 2 and 3 of the Constitution. 

Affirmed. 


Mr. Justice McReynotps took no part in the decision 
of this case. 
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McGOLDRICK, COMPTROLLER OF THE CITY 
OF NEW YORK, v. COMPAGNIE GENERALE 
TRANSATLANTIQUE. 


CERTIORARI TO THE SUPREME COURT OF NEW YORK. 
No. 44. Argued January 2, 1940—Decided March 25, 1940. 


1. Application of the New York City sales tax to sales of fuel oil, 
contracted for in New York City and performed after shipment 
from New Jersey by delivery to the purchaser’s vessels in New 
York Harbor, held not to have imposed an unconstitutional burden 
on interstate commerce. McGoldrick vy. Berwind-White Coal Min- 
ing Co., ante, p. 33. P. 431. 

2. Upon review of a decision of a state court adjudging a statute of 
the State invalid by an erroneous construction of the Federal Con- 
stitution, this Court will not entertain other constitutional objec- 
tions against the statute and in support of the judgment, which 
were not presented to or considered by the state court; but will 
reverse the judgment, leaving the state courts free to decide any 
federal question remaining undecided here which may be raised in 
conformity with their own procedure. P. 433. 

279 N. Y. 192; 280 id. 691; 18 N. E. 2d 28; 21 N. E. 2d 199, 
reversed. 


CeERTIORARI, 307 U. S. 620, to review the affirmance of 
judgments, 254 App. Div. 237, 4 N. Y. S. 2d 661, setting 
aside as in violation of the commerce clause of the Federal 
Constitution a tax levied by the City of New York on 
sales of fuel oil. 


Mr. William C. Chanler, with whom Messrs. Sol 
Charles Levine and Jerome R. Hellerstein were on the 
brief, for petitioner. 


Mr. Harold S. Deming, with whom Mr. Donald Havens 
was on the brief, for respondent. 


By leave of Court, briefs of amici curiae were filed by 
Messrs. Cletus Keating, H. Maurice Fridlund, Richard 
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Sullivan, and Earl Q. Kullman, representing certain tax- 
payers; and by Messrs. George deForest Lord and Wood- 
son D. Scott, on behalf of the Cunard White Star, Ltd., 
challenging the validity of the tax. 


Mr. Justice Stone delivered the opinion of the 
Court. 


This is a companion case to McGoldrick v. Berwind- 
White Coal Mining Co., ante, p. 33, brought here to re- 
view a judgment of the New York State Supreme Court 
that the New York City tax laid upon sales of goods for 
consumption, is an unconstitutional burden on interstate 
commerce. 

Upon certiorari to review a determination by the 
Comptroller of the City of New York that respondent 
was subject to a New York City tax upon sales to it of 
fuel oil in 1934 and 1935, the Appellate Division of the 
New York Supreme Court held that the taxing statute 
as applied did so infringe. 254 App. Div. 237; 4.N. Y.S. 
2d 661. The Court of Appeals affirmed, 279 N. Y. 192; 
18 N. E. 2d 28, with opinion, on the single ground that 
the tax was unconstitutional by reason of its effect on 
interstate commerce, and by its amended remittitur the 
court stated that the affirmance was on the sole ground 
that the tax violated the commerce clause. 280 N. Y. 
691; 21 N. E. 2d 199. We granted certiorari, 307 U. S. 
620, upon a petition which assailed the determination of 
the state court that the tax was a prohibited burden on 
interstate commerce, the question being of public 
importance. 

The relevant provisions of the taxing act are set out 
in our opinion in the Berwind-White Coal Mining Com- 
pany case, and need not be repeated here. The Appellate 
Division found facts not challenged here as follows: 
Appellant, a corporation of the Republic of France, owns 
vessels and operates them in the transportation of pas- 
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sengers and freight between the Port of New York and 
France, and other foreign countries. It is authorized to 
do business and maintains an office in New York City, 
where in the course of its business it makes purchases of 
fuel oil for consumption in the operation of its vessels, 
from the Standard Oil Company of New Jersey, which 
also maintains an office and carries on business in the 
City. That company enters into long-term contracts 
with the respondent, negotiated and signed in the City, 
for the sale to respondent of its requirements of fuel oil 
as ordered, to be delivered alongside respondent’s vessels 
in New York Harbor. All the sales presently involved 
were of oil stored by the Standard Oil Company in its 
tanks in New Jersey, which as ordered was transported 
by barge to respondent’s vessels in New York City where 
it was delivered. 

The oil thus transported and delivered to respondent 
was of two types. One, “bonded fuel oil,” is refined oil 
imported by the Standard Oil Company from foreign 
countries and stored in bond in New Jersey without pay- 
ment of import duties, pursuant to the revenue laws of 
the United States which authorize release from the bond 
upon delivery of the oil to a foreign steamship for export 
or use as fuel by the vessel. The other type, known as 
“drawback oil,” is the product of crude oil imported from 
foreign countries by the Standard Oil Company and re- 
fined at its New Jersey plant. An import duty is paid 
upon the oil, but upon delivery of the refined oil to a 
foreign steamship for export, or for use as fuel on the 
vessel, the importer is entitled under the revenue laws to 
a refund or drawback on the duty paid. 19 U. S. C. 
$$ 1309, 1313, 46 Stat. 690, 693. 

So far as the validity of the tax with respect to the 
interstate commerce is concerned, our decision sustain- 
ing it in the Berwind-White Coal Mining Company case 
is controlling, and the judgment must be reversed, unless 
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the state of the record is such as to entitle respondent to 
assail the tax upon constitutional grounds not urged or 
decided in the state courts. 

Respondent’s petition to the New York Supreme Court 
to review the determination of the Comptroller set out 
that the tax “was assessed upon the purchase price paid 
on transactions in interstate and foreign commerce” and 
that the City was “without power to impose said tax on 
said transactions by virtue of the provisions of the Con- 
stitution and the laws of the United States,” specifying 
the commerce clause and Article I, § 10, Clause 2, pro- 
hibiting “imposts or duties on imports or exports.” No 
mention was made of any applicable statute of the United 
States. 

Respondent’s brief and argument here advance as 
reasons in support of the judgment of the state court in 
its favor that the bonded oil and drawback oil, at the 
time of delivery to respondent, retained their character 
as imports, and that they were then in process of being 
exported, so that the tax imposed upon the delivery to 
the purchaser is a prohibited impost or duty on imports 
and exports. 

Respondent concedes by its brief that the contentions 
it now makes were not argued in the New York Court 
of Appeals, and does not deny petitioner’s assertion here 
that respondent stated in its brief in the Appellate Di- 
vision, “The court need give no attention to them,” and 
that by its brief in the Court of Appeals respondent 
explicitly limited its presentation of the case to the inter- 
state commerce point. Whether, under the practice of 
the Court of Appeals, respondent was in the circum- 
stances free to ask decision of these questions there, we 
are not advised. But in any event the record does not 
disclose that they were presented to the Court of Appeals, 
the highest court of the state in which decision could 


have been had whose decision we review, and it shows 
215§234°—_140—_—-28 















































434 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


that that court considered and passed upon only the 
interstate commerce question. 

By virtue of the petition for certiorari addressed to the 
constitutional question which the state court decided, 
this Court has jurisdiction of the cause. And respond- 
ent, in urging decision here of the constitutional questions 
not pressed in the state court, relies on the familiar rule 
of appellate court procedure in federal courts that, with- 
out a cross-petition or appeal, a respondent or appellee 
may support the judgment in his favor upon grounds dif- 
ferent from those upon which the court below rested its 
decision. United States v. American Railway Express 
Co., 265 U.S. 425, 435; Langnes v. Green, 282 U. 8. 531. 
See Central Kentucky Natural Gas Co. v. Railroad Com- 
mission, 290 U. S. 264, 269. 

But it is also the settled practice of this Court, in the 
exercise of its appellate jurisdiction, that it is only in 
exceptional cases, and then only in cases coming from the 
federal courts, that it considers questions urged by a peti- 
tioner or appellant not pressed or passed upon in the 
courts below. Blair v. Oesterlein Co., 275 U. 8. 220, 225; 
Duignan vy. United States, 274 U.S. 195, 200. In cases 
coming here from state courts in which a state statute 
is assailed as unconstitutional, there are reasons of pe- 
culiar force which should lead us to refrain from deciding 
questions not presented or decided in the highest court 
of the state whose judicial action we are called upon to 
review. Apart from the reluctance with which every 
court should proceed to set aside legislation as unconsti- 
tutional on grounds not properly presented, due regard 
for the appropriate relationship of this Court to state 
courts requires us to decline to consider and decide ques- 
tions affecting the validity of state statutes not urged or 
considered there. It is for these reasons that this Court. 
where the constitutionality of a statute has been upheld 
in the state court, consistently refuses to consider any 
grounds of attack not raised or decided in that court. 











McGOLDRICK v. COMPAGNIE GENERALE. 4385 


430 Opinion of the Court. 


Dewey v. Des Moines, 173 U. 8. 193; Keokuk & Hamil- 
ton. Bridge Co. v. Illinois, 175 U. 8. 626, 633; Whitney v. 
California, 274 U. S. 357, 362, 363; New York ex rel. 
Cohn v. Graves, 300 U.S. 308, 317. 

Like considerations, we think, require us to refuse to 
entertain such new grounds of attack as a support for a 
state judgment of invalidity based on an erroneous con- 
struction of the Constitution. In the exercise of our ap- 
pellate jurisdiction to review the action of state courts 
we should hold ourselves free to set aside or revise their 
determinations only so far as they are erroneous and 
error is not to be predicated upon their failure to decide 
questions not presented. Similarly their erroneous judg- 
ments of unconstitutionality should not be affirmed here 
on constitutional grounds which suitors have failed tc 
urge before them, or which, in the course of proceedings 
there, have been abandoned. 

Upon the remand of this cause for further proceedings 
not inconsistent with this opinion, the state courts will 
be free to decide any federal question remaining unde- 
cided here which, in conformity with their own proce- 
dure, may be raised for decision there, and the remand 
will be without. prejudice to the further presentation of 
any such question to this Court. 

Reversed. 


The Curer Justice and Mr. Justice Roperts concur 
in the view that the questions relating to foreign com- 
merce are not properly before us in this case, but think 
that the judgment of the state court, holding that the 
tax as here laid places an unconstitutional burden upon 
interstate commerce, should be affirmed upon the grounds 
stated in the dissenting opinion in McGoldrick v. Ber- 
wind-White Coal Mining Co., ante, p. 59. 


Mr. Justice McReyno.ps and Mr. Justice MurpHy 
took no part in the consideration or decision of this 
case. 
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ETHYL GASOLINE CORPORATION et At. v. 
UNITED STATES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 


FOR THE SOUTHERN DISTRICT OF NEW YORK, 
No. 536. Argued March 1, 4, 1940—Decided March 25, 1940. 


A corporation owning a patent for a poisonous fluid compound con- 
taining lead, which, when mixed with the gasoline used as fuel in 
high compression internal combustion engines, adds greatly to their 
efliciency, and owning also a patent claiming the fuel mixture and 
another claiming a method of using it, manufactured the fluid and 
sold it, without royalty, under a licensing system, to nearly all of 
the leading manufacturers of gasoline in the country, one of which 
owned half of the patentee’s capital stock. These refiners mixed 
the fluid with their gasoline and sold the resulting patented fluid in 
great quantities to jobbers, who in turn sold it to retailers and 
consumers. Under the license system: Refiners could not sell to 
jobbers other than those licensed by the patentee, and must main- 
tain a certain price differential; they must conform to public health 
regulations in mixing the fuel and to conditions touching their use 
of the patentee’s corporate name and trademark or trade-names; 
a jobber could sell, within a specified territory only, the lead-treated 
gasoline sold him by a designated licensed refiner, generally the one 
through whom he must apply for his license; he must make monthly 
reports to the patentee, with a list of all places of sale; must 
comply with health regulations as to the handling of the fuel; must 
post and distribute notices concerning such handling as required by 
the patentee; must permit physical examination of employees; 
must abstain from adulteration or dilution of the fuel; and must 
comply with requirements as to the use of the patentee’s name or 
trade-name. The patentee reserved the right to cancel jobbers’ 
licenses at will. This licensing system affected and controlled the 
business of most of those engaged in manufacturing motor fuel in 
the country, including nearly all the leading oil companies and most 
of the jobbers. The greater part of the treated gasoline was sold 
and transported in interstate commerce, much of it being distributed 
through the licensed jobbers. The patentee made a practice of 
ascertaining, through investigations by its agents, what jobbers 
failed to comply with the market policies and posted prices of the 
major oil companies, and by rejection of applications for licenses, 
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and in other ways, created a belief among refiners and jobbers that 
under its licensing system, jobbers must yield such compliance. 
The patentee thus built up a combination capable of use, and actu- 
ally used, as a means of suppressing competition among jobbers and 
controlling their prices. It was conceded that if this control of the 
market had been acquired without aid of the patents, but wholly by 
contracts with refiners and jobbers, it would involve violation of the 
Sherman Act. Held: 

(1) A patentee may not, by attaching a condition to his license, 
enlarge his monopoly and thus acquire some other which the statute 
and the patent together did not give. P. 455. 

(2) By the authorized sales of the fuel by refiners to jobbers, 
the patent monopoly over it is exhausted, and after the sale neither 
the patentee nor the refiners may longer rely on the patents to 
exercise any control over the price at which the fuel may be resold. 
P. 457. 

(3) Agreements for maintaining prices of articles moving in inter- 
state commerce are, without more, unreasonable restraints within 
the meaning of the Sherman Act because they eliminate competi- 
tion; and agreements which create power of such price mainte- 
nance, exhibited by its actual exertion for that purpose, are in 
themselves unlawful restraints within the meaning of the Sherman 
Act. P. 458. 

(4) The use by the corporation of the jobber licensing system in 
building up a combination capable of use and actually used as a 
means of controlling jobbers’ prices and of controlling competition 
among them, for which it could not lawfully contract, extends be- 
yond its patent monopoly and is a violation of the Sherman Act. 
P. 458. 

(5) The patent monopoly of one invention may no more be en- 
larged for the exploitation of the monopoly of another than for the 
exploitation of an unpatented article, or for the exploitation or pro- 
motion of a business not embraced within the patent. P. 459. 

(6) Such interest as the patentee in this case has in protecting 
the health of the public in connection with the distribution of the 
fuel, and in preventing adulteration, deterioration and dilution of 
the fuel in the hands of the jobbers, may be adequately protected 
without resort to the jobber license device. P. 459. 

(7) Since the unlawful control over the jobbers was established 
and maintained by resort to the licensing device, the trial court 
properly suppressed it, even though it had been, or might be, used 
for some lawful purposes. P. 461. 

27 F. Supp. 959, affirmed. 
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AppeaL from a decree of the District Court enjoining 
the appellant corporation and its officers from granting 
licenses to jobbers, to sell and distribute its patented lead- 
treated motor fuel, and from enforcing provisions in li- 
censes to oil refiners restricting their sale of the fuel to 
licensed jobbers. The suit was by the Government, under 
the Sherman Anti-Trust Act. 


Mr. Dean G. Acheson, with whom Mr. H. Thomas 
Austern was on the brief, for appellants. 

Appellant has the right under its product and method 
patents to license jobbers handling its patented fuel. A 
patentee may impose any conditions upon the sale of the 
patented product by its licensees which are reasonably 
necessary for its commercial development and for secur- 
ing financial return from the patent. Rubber Co. v. 
Goodyear, 9 Wall. 788, 799; Bement v. National Harrow 
Co., 186 U. 8. 70; Aspinwall Mfg. Co. v. Gill, 32 F. 697; 
Mitchell v. Hawley, 16 Wall. 544; United States v. Gen- 
eral Electric Co., 272 U. S. 476, 490; General Talking 
Pictures Corp. v. Western Electric Co., 304 U. S. 175; 
305 U. S. 124; Straight Side Basket Corp. v. Webster 
Basket Co., 4 F. Supp. 644; 10 F. Supp. 171; 82 F. 2d 
245; Vulcan Mfg. Co. v. Maytag Co., 73 F. 2d 136. 

Where, as in this case, the public interest and that of 
the patentee combine to require the early, economical, 
and widespread use of the invention through the licensing 
of others to manufacture, any reasonable conditions im- 
posed by the licensor to ensure the quality of the patented 
product made by his licensees, to achieve its ready identi- 
fication and acceptance by the public, and to prevent its 
use in a dangerous manner, are proper. Reasonableness 
is determined not by hindsight but by the facts con- 
fronting the patentee in the beginning. United States v. 
General Electric Co., 272 U. S. 476, 490; Bement v. Na- 
tional Harrow Co., 186 U. S. 70. 
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Measured by these criteria, the securing of compliance 
with the Surgeon General’s health regulations was a sine 
qua non to marketing the patented product. And protec- 
tion of quality—through trademark identification and 
prevention of adulteration, dilution, or deterioration of 
the specified standard—was essential to securing wide 
publie acceptance. There appears to be no dispute that 
appellant may lawfully restrict its refiner-licensees to sell- 
ing only to jobbers who comply with precisely the same 
conditions specified in the separate jobber licenses. The 
only question is whether there is illegality in appellant, 
through licensing jobbers, doing directly what it can ad- 
mittedly do indirectly. 

Under its method patent appellant has an unquestion- 
able right to license jobbers. It has a like right under its 
product patent as well. Carbice Corp. v. American Pat- 
ents Corp., 283 U. 8. 27, and Leitch Mfg. Co. v. Barber 
Co., 302 U. 8. 458, distinguished. The conditions in the 
jobber licenses are reasonable and related to securing re- 
turn from these patents. Their use may be questioned 
only as to whether they were necessary or whether they 
were abused. By any realistic appraisal of the commer- 
cial situation they were clearly necessary. Cf., Coca- 
Cola Co. v. The Koke Co., 254 U. 8. 143, 146; Coca-Cola 
Co. v. Bennett, 238 F. 513; Coca-Cola Co. v. Butler & 
Sons, 229 F. 224; Standard Oil Co. v. Federal Trade 
Comm’n, 273 F. 478, 482; aff’d 261 U. S. 463; Menendez 
v. Holt, 128 U. S. 514, 520; Ralston Purina Co. v. Sani- 
wax Paper Co., 26 F. 2d 941, 948, 944; Yale Electric 
Corp. v. Robertson, 26 F. 2d 972, 974. 

The record does not support the charge that through 
threat of cancellation they were used to secure mainte- 
nance of refiners’ prices. 

Refusal in a few cases to license price-cutting jobbers 
io handle the patented product are not shown to have 
had any actual effect upon trade—they did not result in 
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price maintenance, in lessening the number of jobbers, or 
in any effect upon any jobber, community, or the public. 
Justification of such refusal is found in the patentee’s 
interest in preventing the patented product being dealt 
in by those who will impair its good will and who are 
more likely to dilute, adulterate, or substitute. Even on 
unpatented articles this justification has been judicially 
sanctioned, and the public interest in permitting a manu- 
facturer by express contract to protect himself against 
price cutters has come to be widely recognized by federal 
and state enactments. See, Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. 8. 183. The in- 
terest of a non-manufacturing patentee is as great. The 
circumstances surrounding the development of these pat- 
ents, particularly in the light of the history of the petro- 
leum industry, make clear the reasonableness of appel- 
lant’s action. Since its justification in refusing to permit 
its product to be handled by a few notorious price cutters 
was reasonable, its occasional refusals of a license for this 
reason were not an unlawful restraint of trade. Cement 
Mirs. Protective Assn. v. United States, 268 U. S. 588, 
605; Standard Oil Co. v. United States, 283 U. S. 163, 
179; United States v. Colgate & Co., 250 U. S. 300, 307; 
Eastern States Retail Lumber Dealers Assn. v. United 
States, 234 U. 8S. 600, 604. Cf., Federal Trade Commis- 
sion v. Raymond Co., 263 U. 8. 565, 573; American To- 
bacco Co. v. Federal Trade Commission, 9 F. 2d 570; 
aff'd 274 U. S. 548; Wm. Filene’s Sons Co. v. Fashion 
Originators’ Guild, 90 F. 2d 556; Dr. Miles Medical Co. 
v. Park, 220 U. 8. 373, 412; Meyerson v. Hurlbut, 98 F. 
2d 232; Boston Store v. American Graphophone Co., 246 
U.S. 8, 27-28; Palmolive Co. v. Freedman, [1928] Ch. 264; 
Columbia Graphophone Co. v. Thomas, 41 Rep. Pat. Cas. 
294; Dunhill, Ltd. v. Griffiths Bros., 51 Rep. Pat. Cas. 93. 

Even if appellant’s refusal to license a few jobbers 
were unjustified, the decree entered was improper and an 
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abuse of discretion. Sugar Institute v. United States, 297 
U. 8. 553, 602. Cf., United States v. Standard Oil Co., 
173 F. 177, 192. The lower court recognized appellant’s 
legitimate interest in insuring compliance with the Sur- 
geon General’s health regulations and in protecting the 
trademark, good will, and reputation of the patented 
product. The only practice it found unlawful was the 
exclusion of price cutters. 

Abolishing the whole system of jobber licenses was not 
necessary to enjoin this practice since an adequate, self- 
policing decree could have readily been entered. The 
scope of the decree thus exceeded the proof of any unlaw- 
ful activity. See, Bliss Co. v. United States, 248 U. 8. 
37, 48; American Steel Foundries v. Tri-City Council, 
257 U. S. 184; Warner & Co. v. Lilly & Co., 265 U. S. 
526. Cf., Hague v. C. I. O., 307 U. S. 496. Moreover, 
its drastic provisions will foreclose the protection of ap- 
pellant’s admittedly legitimate and essential interests. 
Cf., Coca-Cola Co. v. Bennett, 238 F. 513. The district 
court’s conclusion that jobber licenses were not necessary 
is based on assumptions unwarranted and contradicted 
by the record. Dist’g International Business Machines 
ease, 298 U. S. 131, 140. There is no support for its 
view that the mere reporting of violation to refiner li- 
censees will be effective. Nor is there any evidence as to 
what other methods are possible to prevent dilution, 
adulteration, or substitution, or to insure compliance with 
health regulations. The decree, therefore, drastically im- 
pairs appellant’s present ability safely and efficiently to 
market its patented product. More than this, it seriously 
hampers the development of the patents and limits the 
return from them during their remaining life. For it is 
now clear that in the immediate future the importance 
of quality controls and public health safeguards will be 
far greater. As it stands, even upon the view taken by 
the lower court that jobbers may not be refused licenses 
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because of a prior history of price cutting, the decree is 
a cumbersome, drastic, and unjustifiable solution. 


Assistant Attorney General Arnold, with whom So- 
licitor General Biddle and Messrs. Hugh B. Cox, James 
C. Wilson, John Henry Lewin, and Samuel E. Darby, Jr. 
were on the brief, for the United States. 

Appellant, through the use of its licensing system, has 
combined with 123 refiners producing all of the lead- 
treated gasoline sold in the United States to exclude from 
the business of handling such gasoline all jobbers except 
those licensed by appellant. It is conceded that appellant 
has, in the exercise of its uncontrolled discretion, excluded 
jobbers from the market and has fixed the terms and 
conditions which must be met by those jobbers who have 
been given permission to enter the market. The combi- 
nation restrains trade because it empowers appellant to 
decide who shall be allowed to enter the market and on 
what terms and conditions the permission to do so shall 
be granted. Paramount Famous Pictures Corp. v. United 
States, 282 U. S. 30; United States v. First National Pic- 
tures, Inc., 282 U. S. 44; Interstate Circuit v. United 
States, 306 U. S. 208, 226-229. See, also, Dr. Miles Med- 
ical Co. v. Park & Sons Co., 220 U. 8S. 373, 408; United 
States v. Brims, 272 U. S. 549; Eastern States Lumber 
Assn. v. United States, 234 U.S. 600. 

Appellant’s licensing system also violates the antitrust 
laws because its basic purpose has been to compel jobbers 
to maintain resale prices of gasoline. Appellant refuses 
licenses to jobbers who, in its judgment, are not likely 
to maintain the marketing policies and price policies of 
the major oil companies. Licensees believe they must 
comply with such policies in order to retain their licenses. 
Appellant, through its field representatives, investigates 
the marketing practices of jobbers whom it licenses and 
has exerted direct, substantial, and extraordinary influ- 
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ence over the price policies of the individual jobbers. 
This kind of arrangement is clearly illegal under the anti- 
trust laws. Dr. Miles Medical Co. v. Park & Sons., 220 
U.S. 373; Eastern States Lumber Assn. v. United States, 
234 U. S. 600; Federal Trade Comm’n v. Beech-Nut Co., 
257 U.S. 44; United States v. Trenton Potteries Co., 273 
U. S. 392; Interstate Circuit v. United States, 306 U. S. 
208. 

Appellant’s licensing system must be justified on the 
basis of its ownership of patents. However, an analysis 
of appellant’s business demonstrates that appellant is not 
entitled to assume complete control over the marketing 
of lead-treated gasoline through the use of its patents. 
Appellant’s business is the manufacturing of the patented 
fluid which is used in the production of such motor fuel. 
When it sells the fluid to refiners it receives all the 
pecuniary reward which it seeks for the exploitation of 
its patent rights. Having thus chosen to obtain the re- 
ward for its invention through the manufacture and sale 
of the fluid, appellant has no right to control the market- 
ing by its customers of motor fuel containing the fluid. 
Adams v. Burke, 17 Wall. 453; Hobbie v. Jennison, 149 
U.S. 355. See also Kendall v. Winsor, 21 How. 322, 327- 
328; Motion Picture Co. v. Universal Film Co., 243 U.S. 
502, 510-511; Keeler v. Standard Folding Bed Co., 157 
U. 8S. 659; Bauer v. O'Donnell, 229 U. S. 1; Straus v. 
Victor Talking Machine Co., 248 U. 8. 490; Boston Store 
v. American Graphophone Co., 246 U.S. 8. Cf., Bobbs- 
Merrill Co. v. Straus, 210 U. 8. 339; Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. 8. 373, 404405. 

The appellant is not attempting to obtain any financial 
return from the mixing and use patents. It is attempting 
to use them solely for the purpose of dominating the 
marketing of lead-treated gasoline in the United States. 
This is an improper use of the patent privilege. The rule 
is well established that a patentee can not extend his 
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control over subject matter which lies outside of the pat- 
ent privilege by merely including such subject matter in 
his patent claims. Motion Picture Co. v. Universal Film 
Co., 234 U. S. 502; Carbice Corp. v. American Patents 
Corp., 283 U. 8. 27; Leitch Mfg. Co. v. Barber Co., 302 
U.S. 458; American Lecithin Co. v. Warfield Co., 105 F. 
2d 207; Philad Co. v. Lechler Laboratories, 107 F: 2d 
747. 

A patentee is entitled only to impose such restrictions 
in connection with the sale of a patented article as are 
normally and reasonably adapted to secure pecuniary 
reward for the patentee’s monopoly. United States v. 
General Electric Co., 272 U.S. 476. Restrictions imposed 
under this rule must be tested by an objective standard 
of reasonableness. General Electric case, supra, 489, 490; 
Kendall v. Winsor, 21 How. 322, 327-328; Motion Picture 
Co. v. Universal Film Co., 243 U.S. 502, 510-511. 

Protection of the public health is not the real reason 
for the licensing scheme. It is not to be assumed that 
refiners and jobbers are not as zealous to protect the 
public health as is appellant or that they would behave 
in a reckless or improper manner in the absence of the 
licensing scheme. 

The licensing system is not necessary to prevent the 
dilution, adulteration, and deterioration of motor fuel 
containing the fluid. Ethyl gasoline constitutes only 
about 6 per cent of all lead-treated motor fuel. Further- 
more, the product which appellant fears may be adulter- 
ated is in reality the product of the refiners. The latter 
have a direct interest in maintaining the quality of this 
product and appellant’s interest is too remote to justify 
its licensing system. See, Dr. Miles Medical Co. v. Park 
& Sons Co., 220 U. 8. 373, 407. 

The privileges flowing from the ownership of the trade- 
mark can be no greater than those covered by appellant’s 
patents, and cannot justify the licensing system. Coca- 
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Cola Co. v. Bennett, 238 F. 513; Coca-Cola Co. v. Butler 
& Sons, 229 F. 224; and Coca-Cola Co. v. Koke Co., 254 
U. S. 143, distinguished. See Manufacturing Co. v. 
Trainer, 101 U. 8. 51; Lawrence Mfg. Co. v. Tennessee 
Mfg. Co., 188 U. 8. 587; Columbia Mill Co. v. Alcorn, 
150 U. 8S. 460; Bourjois & Co. v. Katzel, 260 U. S. 689; 
Dover Stamping Co. v. Fellows, 40 N. E. 105. 

That it is necessary for appellant to maintain resale 
prices of motor fuel, cannot justify the licensing system, 
for that is the very thing which makes its scheme illegal. 
United States v. General Electric Corp., 272 U.S. 476, is 
inapplicable because appellant does not manufacture the 
product upon which it seeks to fix the price. 

In striking down the entire jobber licensing scheme the 
court below granted proper and effective relief. No other 
decree would suffice to assure jobbers that they were 
completely free of domination and free to engage in the 
competition which is protected by the antitrust laws. A 
decree which permitted appellant to retain the licensing 
system in any form would invite abuses through secrecy 
and concealment. The government should not be re- 
quired continually to police a licensing plan which pre- 
sents inherent opportunities for misuse. Local 167 v. 
United States, 291 U.S. 293, 299; Gompers v. Bucks Stove 
& Range Co., 221 U.S. 418, 438-439; Purity Extract Co. 
v. Lynch, 226 U. 8. 192, 201. 


Mr. Justice Stone delivered the opinion of the 
Court. 


The Government brought this suit in the District Court 
for Southern New York, to restrain appellant, Ethyl 
Gasoline Corporation, a Delaware corporation, and the 
other appellants, who are its officers, from granting li- 
censes, under patents controlled by it, to jobbers to sell and 
distribute lead-treated motor fuel, and from enforcing 
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provisions in licenses to oil refiners which restrict their 
sale of the motor fuel to the licensed jobbers, as violations 
of the Sherman Anti-trust Act. 26 Stat. 209, 15 U.S, C. 
$ 1, as amended August 17, 1937, 50 Stat. 693. The trial 
court granted the relief sought and from its decision in 
favor of the Government the case comes here on direct 
appeal under the provisions of § 2 of the Expediting Act 
of February 11, 1903, as amended 36 Stat. 1167, 15 
U.S. C. § 29; § 238 of the Judicial Code, as amended 43 
Stat. 938, 28 U.S. C. § 345. 

The case was tried on an agreed statement of facts 
which was incorporated in the findings of the trial court 
and, except as noted, there is no dispute as to the facts. 
The appellant corporation is engaged in the manufacture 
and sale of a patented fluid compound containing tetra- 
ethyl lead, a poisonous substance, which, when added to 
gasoline used as a motor fuel, increases the efficiency of 
high pressure combustion engines in which the fuel is con- 
sumed. The Ethyl Corporation owns two patents cover- 
ing the composition of the fluid, No. 1,592,954 of July 20, 
1926, and No. 1,668,022 of May 1, 1928. It has a third 
patent, No. 1,573,846 of February 23, 1926, claiming a 
motor fuel produced by mixing gasoline with the patent 
fluid compound, which is claimed also by the two patents 
first mentioned. It also has a patent, No. 1,787,419, of 
December 30, 1930, claiming a method of using fuel con- 
taining the patented fluid in combustion motors. The 
corporation manufactures and sells the patented fluid to 
oil refiners, solely for use in the production of the im- 
proved type of motor fuel. It issues licenses under its 
patents to refiners and to jobbers of motor fuel on terms 
and conditions presently to be noted, but it does not 
charge or receive any royalty for its licenses. It derives 
its profit solely from the sale of the patented ethyl fluid 
to its refiner licensees, 
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The Licensing Agreements. 


Appellant grants licenses under its patents to most of 
the large oil refining companies in the United States, 
to manufacture, sell and distribute motor fuel containing 
the patented fluid. The licenses provide that appellant 
will sell to the licensees their requirements of the 
patented fluid. They prohibit the licensees from selling 
the manufactured product to any except to other licensed 
refiners, to jobbers licensed by appellant and to retail 
dealers and consumers. They require the licensed re- 
finers to mix the patented fluid with the gasoline at their 
refineries with equipment approved by appellant and in 
conformity to regulations promulgated by the Surgeon 
General of the United States and any other governmental 
body having jurisdiction. The refiners agree to impose 
obligations on all purchasers to conform to such health 
regulations and to require them to impose like obligations 
on those to whom they sell. The refiners agree, upon 
notice by appellant, to discontinue sales to other refiners 
or jobbers whose licenses appellant has cancelled. The 
licenses also provide for the maximum amount of the 
fluid to be used in the gasoline; and that, within that 
limit, the licensees’ regular or “best non-premium” gaso- 
line shall have 2 maximum octane rating of 70° and shall 
be sold as the next highest priced motor fuel of the 


*The utility of lead-treated gasoline for use in high compression en- 
gines is expressed in terms of octane numbers, an arbitrary scale of 
measurement indicating the relative degree of compression to which 
the fuel may be subjected without causing “knock” in the engine, 
which is prevented or reduced by the use of the fuel. The octane 
rating of motor fuel increases with the amount of the patented fluid 
added to the gasoline which, in any case, is small. Appellant’s licenses 
to refiners authorize the manufacture of gasoline of high octane rating, 
68 or more, of two classes, “regular,” in which there is one part of 
tetraethyl lead to 4200 parts of gasoline, and “ethyl gasoline,” in 
which there is one part of tetraethyl lead to 1700 parts of gasoline. 
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licensee below the licensee’s ethyl gasoline, which shall 
have a minimum octane rating of 76 and shall be sold 
at a certain fixed price differential above the average. net 
sales price of the licensees’ best non-premium grade of 
commercial gasoline. The licenses further provide the 
conditions under which the name of the Ethyl Corpora- 
tion and its trademark or trade names may be used in 
connection with the advertising and sale of the patented 
motor fuel.’ 

Jobbers are generally required by appellant to apply 
for licenses through the refiners from whom they expect 
to purchase the motor fuel. The licenses to jobbers pur- 
port to grant the right to sell and deliver to retail dealers 
and consumers within a specified territory regular and 
ethyl gasoline, manufactured and sold by a designated 
licensed refiner.” The licensed jobbers are required to 
furnish appellant monthly with a list of all places at 
which the motor fuel is sold under the licenses. They 
agree to comply with health regulations relating to the 
handling of the motor fuel promulgated by the Surgeon 
General or other governmental agency; to post and dis- 
tribute any notices concerning the handling of such fuel 
as required by the appellant; to permit physical exami- 
nation of employees, and to require customers purchasing 
for resale to assume similar obligations. Adulteration 
and dilution of motor fuel distributed under the licenses 
is prohibited, and requirements similar to those contained 
in refiner licenses are imposed with respect to the use of 


*The name of the Ethyl Corporation and its trademark or trade 
names “Ethyl” and “Q” may not be used in connection with the ad- 
vertising and sale of regular gasoline. All the licensees, with the ex- 
ception of the Standard Oil Company of New Jersey, which markets 
the product under the name “Esso,” are required to used the word 
“Ethyl” in connection with the sale and distribution of the Ethyl 
gasoline. 


* The only obligation which the licensor assumes toward the jobbers 
is to defend therm against patent and trademark infringement suits. 
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appellant’s corporate name and trade names in connec- 
tion with the advertising and sale of the motor fuel. Ap- 
pellant is given the right to cancel the jobbers’ licenses 
at any time for failure to comply with their terms, and 
either party may cancel, with or without cause, on thirty 
days’ written notice. 


Effect of the Licensing Agreements on the Oil Industry. 


The licensing system established by appellant affects 
and controls the business of the major part of those en- 
gaged in manufacturing and distributing motor fuel oil 
in the United States. Appellant issues licenses to 123 
refiners, including every leading oil company, except one, 
the Sun Oil Company, which does not generally do busi- 
ness through jobbers. They refine 88% of all gasoline 
sold in the United States, and the gasoline processed by 
them under the license agreements is 70% of all the gaso- 
line thus sold, and 85% of all gasoline processed to 
obtain a high octane rating. 

Any jobber in the United States desiring to sell lead- 
treated gasoline must secure a license from the Ethyl 
Corporation, revocable at its will, before it can procure 
the gasoline from licensed refiners. Of the 12,000 jobbers 
doing business in the United States approximately 11,000 
are licensed by appellant. The jobber must procure a 
new license on changing his source of supply. The 
greater part of all gasoline treated with the patented fluid 
is sold and transported in interstate commerce. It is sold 
in part through wholesale and retail outlets owned and 
controlled by the refiners and in part to individual re- 
tailers and consumers. A large volume and a substantial 
part of the whole is distributed through licensed jobbers 
to whom it is delivered at their bulk storage plants 
through the channels of interstate commerce. 

By their terms, the licensing agreements serve to ex- 


clude all unlicensed jobbers from the market, and in the 
215234°—40——_29 
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particulars already mentioned, and in others presently 
to be discussed, they control the conduct of the business 
of licensed jobbers in the distribution of the patented 
motor fuel and enable appellant at will to exclude others 
from the business. The refiners’ licenses also in terms 
place restraints on the sales price of refiners by establish- 
ing the prescribed differential between regular and ethyl 
gasoline. From this and from the other stipulated facts 
the Government argues that the control acquired through 
the licensing agreements over the refiners and jobbers 
has been used by appellants to control the business prac- 
tices of the jobbers and particularly to maintain resale 
prices of the patented motor fuel in unlawful restraint 
of interstate commerce. In support of this contention 
it relies upon the long established practice of appellant to 
refuse to grant licenses to jobbers who cut prices or refuse 
to conform to the marketing policies and posted prices 
of the major refineries or the market leaders among them. 


Decision Below and Contentions of Appellants. 


The trial court concluded that in view of the indefinite 
language of the stipulation it was perhaps a permissible, 
though not a necessary, conclusion that an agreement or 
understanding for the maintenance of prices existed be- 
tween the appellant and the jobber licensees. But it con- 
sidered it unnecessary to decide this issue, since it found 
that the appellant’s licensing practices affecting the job- 
bers, in conjunction with the agreements and codperation 
of the licensed refiners, had been used by appellant as the 
means of excluding from the market the unlicensed job- 
bers who do not conform to the market policies and 
posted gasoline prices adopted by the major oil companies 
or the market leaders among them, and that appellant 
uses the control thus established to coerce adherence to 
those policies and prices generally by the licensed jobbers, 
and that this restriction upon the industry effected 

















ETHYL GASOLINE CORP. v. U. S. 451 


436 Opinion of the Court. 


through the license contracts with refiners and jobbers 
was not within appellant’s patent monopoly, and oper- 
ated unreasonably to restrain interstate commerce in the 
processed gasoline. 

It concluded that the licensing system was not, as 
appellant argues, necessary for the protection of such 
legitimate interests as the patentee had in the protection 
of the quality of the treated gasoline sold upon the mar- 
ket, and its use by the jobbers with safety to the public 
health. Appellants were accordingly enjoined from en- 
forcing or attempting to enforce, or including in any 
subsequent agreement, provisions that refiners shall sell 
lead-treated gasoline only to licensed jobbers, and from 
requiring or attempting to require jobbers to secure 
licenses, and from enforcing or attempting to enforce the 
provisions of any outstanding jobber licenses. The de- 
cree also declared the jobber licenses illegal and required 
appellant to notify the jobbers that the licenses have 
been cancelled. 

Appellant, insisting that it does not use the jobbers’ 
licensing system to maintain prices, makes two principal 
attacks on the decree. It urges that the licensing of the 
refiners and jobbers, the restraints upon the sale of the 
patented fuel by the refiners, and the restrictions placed 
upon the jobbers, are all reasonably necessary for the 
commercial development ‘of appellant’s patents and for 
insuring a financial return from them, and are therefore 
within its patent monopoly. In any case, it is said that 
the conditions attached to the refiners’ and jobbers’ 
licenses are appropriate and reasonably adapted to the 
maintenance of the quality of the product and for the 
protection of the public in its use of a product containing 
a dangerous poison, and both are essential to the main- 
tenance of the market for the patented fuel, on which 
the market for appellant’s patented fluid depends. And 
since the jobbers’ licenses are a necessary or appropriate 
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particulars already mentioned, and in others presently 
to be discussed, they control the conduct of the business 
of licensed jobbers in the distribution of the patented 
motor fuel and enable appellant at will to exclude others 
from the business. The refiners’ licenses also in terms 
place restraints on the sales price of refiners by establish- 
ing the prescribed differential between regular and ethyl 
gasoline. From this and from the other stipulated facts 
the Government argues that the control acquired through 
the licensing agreements over the refiners and jobbers 
has been used by appellants to control the business prac- 
tices of the jobbers and particularly to maintain resale 
prices of the patented motor fuel in unlawful restraint 
of interstate commerce. In support of this contention 
it relies upon the long established practice of appellant to 
refuse to grant licenses to jobbers who cut prices or refuse 
to conform to the marketing policies and posted prices 
of the major refineries or the market leaders among them. 


Decision Below and Contentions of Appellants. 


The trial court concluded that in view of the indefinite 
language of the stipulation it was perhaps a permissible, 
though not a necessary, conclusion that an agreement or 
understanding for the maintenance of prices existed be- 
tween the appellant and the jobber licensees. But it con- 
sidered it unnecessary to decide this issue, since it found 
that the appellant’s licensing practices affecting the job- 
bers, im conjunction with the agreements and codperation 
of the licensed refiners, had been used by appellant as the 
means of excluding from the market the unlicensed job- 
bers who do not conform to the market policies and 
posted gasoline prices adopted by the major oil companies 
or the market leaders among them, and that appellant 
uses the control thus established to coerce adherence to 
those policies and prices generally by the licensed jobbers, 
and that this restriction upon the industry effected 
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through the license contracts with refiners and jobbers 
was not within appellant’s patent monopoly, and oper- 
ated unreasonably to restrain interstate commerce in the 
processed gasoline. 

It concluded that the licensing system was not, as 
appellant argues, necessary for the protection of such 
legitimate interests as the patentee had in the protection 
of the quality of the treated gasoline sold upon the mar- 
ket, and its use by the jobbers with safety to the public 
health. Appellants were accordingly enjoined from en- 
forcing or attempting to enforce, or including in any 
subsequent agreement, provisions that refiners shall sell 
lead-treated gasoline only to licensed jobbers, and from 
requiring or attempting to require jobbers to secure 
licenses, and from enforcing or attempting to enforce the 
provisions of any outstanding jobber licenses. The de- 
cree also declared the jobber licenses illegal and required 
appellant to notify the jobbers that the licenses have 
been cancelled. 

Appellant, insisting that it does not use the jobbers’ 
licensing system to maintain prices, makes two principal 
attacks on the decree. It urges that the licensing of the 
refiners and jobbers, the restraints upon the sale of the 
patented fuel by the refiners, and the restrictions placed 
upon the jobbers, are all reasonably necessary for the 
commercial development ‘of appellant’s patents and for 
insuring a financial return from them, and are therefore 
within its patent monopoly. In any case, it is said that 
the conditions attached to the refiners’ and jobbers’ 
licenses are appropriate and reasonably adapted to the 
maintenance of the quality of the product and for the 
protection of the public in its use of a product containing 
a dangerous poison, and both are essential to the main- 
tenance of the market for the patented fuel, on which 
the market for appellant’s patented fluid depends. And 
since the jobbers’ licenses are a necessary or appropriate 
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means of protecting the interests of appellant and the 
public in the quality and safe use of the patented product, 
it is argued that the decree abolishing the whole system 
of jobbers’ licenses went further than was necessary or 
proper to prevent such restraint as there may have been 
exerted on the jobbers with respect to prices and 
marketing policies. 


Relation of the Licensing Agreements to Price 
Maintenance. 


For the moment we may lay to one side the particular 
restrictions enumerated in the contracts of the refiners 
with jobbers, and turn to the relation of appellant’s 
licensing policy to the maintenance of price policies by 
the jobbers. While the trial court found no contract 
or agreement which purports to prescribe resale prices 
or to exact any price policy of the jobbers, the stipulation 
of facts shows that appellant, through its patents, its 
contracts, and its licensing policy, has acquired the power 
to exclude at will from participation in the nationwide 
market for lead-treated motor fuel all of the 12,000 motor 
fuel jobbers of the country, by refusing to license any of 
the 1,000 unlicensed jobbers, or by cancelling, as it may at 
will, the licenses of any of the 11,000 licensed jobbers. 
This we assume, for present purposes, it could lawfully do 
by virtue of the power conferred by its patent to exclude 
any or all others from selling the patented product. But 
it does not follow that it can lawfully exercise that power 
in such manner as to control the patented commodity in 
the hands of the licensed jobbers who had purchased it, 
or their actions with respect to it in ways not within the 
limits of the patent monopoly; and conspicuous among 
such controls which the Sherman law prohibits and the 
patent law does not sanction is the regulation of prices 
and the suppression of competition among the purchasers 
of the patented articles. That appellant, by the plan 
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and scope of its licensing policy, has acquired vast 
potential power to accomplish that end cannot be 
doubted. And we think the record supports the finding 
of the trial court that appellant has exercised that power 
continuously for a considerable period as a means of 
control over the price policies of the licensed jobbers. 
From the stipulation of facts, it appears that since 
1929 appellant has pursued the practice of investigat- 
ing, through field agents, the “business ethics” of jobbers 
applying for licenses, and of rejecting such applications 
upon the adverse report of the agent. Appellant admits 
that the phrase “business ethics” is used to denote com- 
pliance with “marketing policies and prevailing prices 
of the petroleum industry,” which are the “marketing 
policies and posted prices of the major oil companies or 
the market leaders among them.” Among these is the 
Standard Oil Company of New Jersey which owns one- 
half of the capital stock of the appellant.* While not all 
applicants who have failed to maintain prices and mar- 
keting policies have been rejected, the record leaves no 
doubt that appellant has made use of its dominant posi- 
tion in the trade to exercise control over prices and mar- 
keting policies of jobbers in a sufficient number of cases 
and with sufficient continuity to make its attitude toward 
price cutting a pervasive influence in the jobbing trade. 
In many instances, although not in all, an adverse re- 
port by the investigator as to the applicant’s business 
ethics has been the sole ground for rejecting his appli- 
cation, and appellant admits that the greater number of 
applications for licenses which have been denied were 
rejected because of such an adverse report. In the cases 
in which licenses have been refused, something less than 
one-half of the rejected applicants were later granted 
licenses on their assurance that their marketing practices 


* The remainder is owned by General Motors Corporation and E. I. 
du Pont de Nemours Company. 
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would be changed. The total number of rejections for 
failure to comply with that standard does not appear, for 
appellant has failed to keep any record of the ground of 
rejection of applications for licenses, admittedly because 
it is reluctant to preserve in its records “the extent to 
which maintenance of prices and marketing policies by 
jobbers entered into the granting of licenses.” 

Jobbers’ licenses do not appear to have been cancelled 
because of failures to maintain policies or prices of the 
major oil companies whenever they have occurred, but it 
is an established practice of appellant to investigate the 
business ethics of licensed jobbers in order to ascertain 
whether they maintain the marketing prices, policies and 
practices prevailing or ostensibly prevailing in the in- 
dustry. Representatives of appellant have from time to 
time, but not in every case, reported a jobber to his sup- 
plier or refiner for not maintaining the marketing policies 
of the latter, and in some cases they have united in per- 
suading the jobber to mend his ways. Appellant has 
generally required each licensed jobber to purchase all 
his treated fuel from a single refiner and in some in- 
stances has refused a license to jobbers who wished to 
change their source of supply from one licensed refiner to 
another. 

These long-continued practices have had the effect upon 
the industry naturally to be expected. Large numbers 
of refiners and the majority of jobbers believe that the 
jobbers must maintain the required business ethics in 
order to obtain licenses, and a number of licensed jobbers 
believe that they are required by appellant’s licensing 
practices to maintain prices and abide by the marketing 
practices of the major oil companies. Appellant, in its 
printed instructions to field representatives as to the 
manner of conducting investigations of licensed jobbers, 
after pointing out that one of the reasons for the in- 
vestigation of the jobber before the issuance of the license 
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is to insure that he “will not resort to unethical methods 
in competing with our other licensed jobbers and re- 
finers,” and after describing the methods of conducting 
the investigation,” sums up the result as follows: “We 
have, through these supplemental investigations, been 
able to correct the ethyl picture to a considerable extent, 
and have succeeded in eliminating from our jobber lists 
some of our former accounts who were not a credit to us 
as licensees of the Ethyl Gasoline Corporation.” 


Scope of the Patent Monopoly. 


It is not denied, and could not well be, that if appel- 
lant’s comprehensive control of the market in the distri- 
bution of the lead-treated gasoline, as disclosed by the 
record, had been acquired without aid of the patents, but 
wholly by the contracts with refiners and jobbers, such 
control would involve a violation of the Sherman Act. 
Paramount Famous Corp. v. United States, 282 U.S. 30, 
43; United States vy. First National Pictures, 282 U. S. 


* The investigator is reminded in the Field Representative Manual 
that the question as to “business ethics” “can be answered only if the 
field representative has obtained sufficient information to be sure of 
his opinion.” “Ethics of the jobber is based on the territory in which 
he is marketing and the conditions surrounding the sale of gasoline by 
other ethyl gasoline distributors. Care should be taken, if possible, 
to find out the instigator of any practices which tend to unfair compe- 
tition. Business ethics is a relative quality and no hard and fast rule 
can be given to govern all cases. Information given to field represent- 
atives and picked up in the various contacts should be weighed care- 
fully before a final decision is reached. One of the three words, 
‘good,’ ‘questionable,’ or ‘unethical’ is to be used in answering this 
question.” 

In January, 1935 the question as to “business ethics” was eliminated 
from the form report of field agents. But business ethics has since 
continued to be one of the principal subjects of investigation and, as 
before, the result of the field agent’s investigation has been included 
im his report and his recommendations have been generally accepted 
and acted upon by his superiors. 
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44. Cf. Frey & Son v. Cudahy Packing Co., 256 U. S. 
208; Federal Trade Commission v. Beech-Nut Packing 
Co., 257 U. 8. 441. And so we turn to the consideration 
of the patents and the patent law to ascertain whether 
the monopoly which they have given appellant affords ea 
lawful basis for the control over the marketing of motor 
fuel which the record discloses. Cf. United States v. 
General Electric Co., 272 U. 8. 476. In considering that 
question we assume the validity of the patents, which is 
not questioned here. 

The patent law confers on the patentee a limited mo- 
nopoly, the right or power to exclude all others from man- 
ufacturing, using, or selling his invention. R.S. § 4884, 35 
U.S.C. $40. The extent of that right is limited by the 
definition of his invention, as its boundaries are marked 
by the specifications and claims of the patent. Motion 
Picture Patents Co. v. Universat Film Co., 243 U. 8. 502, 
510. He may grant licenses to make, use or vend, re- 
stricted in point of space or time, or with any other re- 
striction upon the exercise of the granted privilege, save 
only that by attaching a condition to his license he may 
not enlarge his monopoly and thus acquire some other 
which the statute and the patent together did not give. 

He may not, by virtue of his patent, condition his 
license so as to tie to the use of the patented device or 
process the use of other devices, processes or materials 
which lie outside of the monopoly of the patent licensed ; 
Motion Picture Patents Co. v. Universal Film Mfg. Co., 
supra; Carbice Corporation vy. American Patents Corp., 
283 U.S. 27, 31; Leitch Manufacturing Co. v. Barber Co., 
302 U.S. 458; ef. United Shoe Machinery Co. v. United 
States, 258 U. S. 451, 462; International Business Ma- 
chines Corp. v. United States, 298 U.S. 131, 140; or con- 
dition the license so as to control conduct by the licensee 
not embraced in the patent monopoly, Standard Sanitary 
Mfg. Co. v. United States, 226 U.S. 20; Interstate Circuit 
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v. United States, 306 U. S. 208, 228-230; or upon the 
maintenance of resale prices by the purchaser of the 
patented article. Adams v. Burke, 17 Wall. 453; Bobbs- 
Merrill Co. v. Straus, 210 U. 8. 339; Dr. Miles Medical 
Co. v. John D. Park & Sons Co., 220 U. 8. 373; Bauer & 
Cie v. O’Donnell, 229 U. 8. 1; Straus v. Victor Talking 
Machine Co., 243 U. 8. 490; Boston Store v. American 
Graphophone Co., 246 U. 8S. 8; ef. United States v. 
General Electric Co., supra, 485. 

Appellant, as patentee, possesses exclusive rights to 
make and sell the fluid and also the lead-treated motor 
fuel. By its sales to refiners it relinquishes its exclusive 
right to use the patented fluid; and it relinquishes to the 
licensed jobbers its exclusive rights to sell the lead-treated 
fuel by permitting the licensed refiners to manufacture 
and sell the fuel to them. And by the authorized sales 
of the fuel by refiners to jobbers the patent monopoly 
over it is exhausted, and after the sale neither appellant 
nor the refiners may longer rely on the patents to exercise 
any control over the price at which the fuel may be re- 
sold. Adams v. Burke, supra; Bobbs-Merrill Co. v. Straus, 
supra; Bauer & Cie v. O’Donnell, supra; Motion Picture 
Patents Co. v. Universal Film Co., supra. 

The picture here revealed is not that of a patentee 
exercising its right to refuse to sell or to permit his 
licensee to sell the patented products to price-cutters. 
Compare United States v. Colgate & Co., 250 U. S. 300 
with United States v. A. Schrader’s Son, 252 U. 8S. 85. 
A very different scene is depicted by the record. It is 
one in which appellant has established the marketing of 
the patented fuel in vast amounts on a nationwide scale 
through the 11,000 jobbers and at the same time, by the 
leverage of its licensing contracts resting on the fulerum 
of its patents, it has built up a combination capable of 
use, and actually used, as a means of controlling jobbers’ 
prices and suppressing competition among them. It 
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seems plain that this attempted regulation of prices and 
market practices of the jobbers with respect to the fuel 
purchased, for which appellant could not lawfully. con- 
tract, cannot be lawfully achieved by entering into con- 
tracts or combinations through the manipulation of which 
the same results are reached by the exercise of the power 
which they give to control the action of the purchasers. 
Such contracts or combinations which are used to ob- 
struct the free and natural flow in the channels of inter- 
state commerce of trade even in a patented article, after 
it is sold by the patentee or his licensee, are a violation 
of the Sherman Act. Federal Trade Commission v. 
Beech-Nut Co., supra, 453; United Shoe Machinery Co. 
v. United States, supra; Victor Talking Machine Co. v. 
Kemeny, 271 F. 810, 817; ef. United States v. A. Schrad- 
er’s Son, supra. Agreements for price maintenance of 
articles moving in interstate commerce are, without more, 
unreasonable restraints within the meaning of the Sher- 
man Act because they eliminate competition, United 
States v. Trenton Potteries Co., 273 U.S. 392, and agree- 
ments which create potential power for such price main- 
tenance exhibited by its actual exertion for that purpose 
are in themselves unlawful restraints within the meaning 
of the Sherman Act, which is not only a prohibition 
against the infliction of a particular type of public injury 
but “a limitation of rights which may be pushed to evil 
consequences and therefore restrained.” Standard Sani- 
tary Mfg. Co. v. United States, supra, 49; American Col- 
umn Co. v. United States, 257 U. S. 377, 400; United 
States v. American Linseed Oil Co., 262 U.S. 371; United 
States v. Trenton Potteries Co., supra, 397, 398. 

The extent to which appellant’s dominion over the 
jobbers’ business goes beyond its patent monopoly, is 
emphasized by the circumstances here present that the 
prices and market practices sought to be established are 
not those prescribed by appellant-patentee, but by the 
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refiners. Appellant neither owns nor sells the patented 
fuel nor derives any profit through royalties or otherwise 
from its sale. It has chosen to exploit its patents by 
manufacturing the fluid covered by them and by selling 
that fluid to refiners for use in the manufacture of motor 
fuel. Such benefits as result from control over the mar- 
keting of the treated fuel by the jobbers accrue primarily 
to the refiners and indirectly to appellant, only in the 
enjoyment of its monopoly of the fluid secured under 
another patent. The licensing conditions are thus not 
used as a means of stimulating the commercial develop- 
ment and financial returns of the patented invention 
which is licensed, but for the commercial development 
of the business of the refiners and the exploitation of a 
second patent monopoly not embraced in the first. The 
patent monopoly of one invention. may no more be en- 
larged for the exploitation of a monopoly of another, see 
Standard Sanitary Mfg. Co. v. United States, supra, than 
for the exploitation of an unpatented article, United Shoe 
Machinery Co. v. United States, supra; Carbice Corpo- 
ration. v. American Patents Corp., supra; Leitch Manu- 
facturing Co. v. Barber Co., supra; American Lecithin 
Co. v. Warfield Co., 105 F. 2d 207, or for the exploitation 
or promotion of a business not embraced within the pat- 
ent. Interstate Circuit v. United States, supra, 228-230. 


Protection of Health and Quality of Product. 


The trial court was of opinion that such interest as 
appellant has in protecting the health of the public in 
connection with the distribution of the fuel, and in pre- 
venting adulteration, deterioration and dilution of the 
motor fuel in the hands of the jobbers may be adequately 
protected without resort to the jobber license device 
which has been and is capable of being used for other 
and illicit purposes. Compare Jnternational Business 
Machines Corp. v. United States, supra, 139, 140. This 
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conclusion is, we think, amply supported by the record. 
The precautions taken to protect the public health in the 
handling of the motor fuel by jobbers and service stations 
include the health restrictions imposed on jobbers by the 
refiners included in their contracts with jobbers, inspec- 
tions, more or less perfunctory, by representatives of ap- 
pellant, and the posting by jobbers and distributors of 
notices supplied by appellant stating that the fuel con- 
tains lead and is for use as a motor fuel only. These 
activities are not interfered with by the decree. 

There is no authentic instance of injury resulting from 
the handling of lead-treated gasoline, after its manufac- 
ture, attributable to its lead content. Extensive expert 
study, carried on under direction of appellant over a 
period of years, detailed in the record, resulted in a 
report that the risk arising from the absorption of lead 
through the skin in the handling of the lead-treated fuel 
is so small as to be negligible, and that the use of the 
fuel made in conformity to the refiners’ licenses has not 
caused or produced any dangers or hazards to health. 

The avoidance of such dangers as there may be in the 
handling of the motor fuel by jobbers and distributors 
is plainly not beyond control by public health regula- 
tions, and would seem, as the district court thought, to 
be amply secured, in any case, through the self-interest 
of the refiners in requiring the purchasers of their gaso- 
line to take proper health precautions including the post- 
ing of notices which appellant supplies and by the con- 
tinuance of appellant’s inspection, all of which are 
permissible under the decree. It is likewise apparent 
that the interest the appellant has in preventing dilution, 
adulteration and deterioration of the treated gasoline in 
the hands of the jobbers may be similarly protected with- 
out continued resort to jobber licenses, which is precluded 
by reason of their use and the danger of their continued 
use for other and illegal purposes, 
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Since the unlawful control over the jobbers was estab- 
lished and maintained by resort to the licensing device, 
the decree rightly suppressed it even though it had been 
or might continue to be used for some lawful purposes. 
The court was bound to frame its decree so as to sup- 
press the unlawful practices and to take such reasonable 
measures as would preclude their revival. Local 167 v. 
United States, 291 U.S. 293; Warner & Co. v. Lilly & Co., 
265 U. S. 526, 532. It could, in the exercise of its dis- 
cretion, consider whether that could be accomplished 
effectively without disestablishing the licensing system, 
and whether there were countervailing reasons for con- 
tinuing it as a necessary or proper means for appellant 
to carry out other lawful purposes. Since the court 
rightly concluded that these reasons were without sub- 
stantial weight, it properly suppressed the means by 
which the unlawful restraint was achieved. Local 167 v. 
United States, supra, 299, 300; cf. Merchants Warehouse 
Co. v. United States, 283 U. 8. 501, 513. 

Affirmed. 


Mr. Justice McRrynotps and Mr. Justice RoBerts 
took no part in the consideration or decision of this 
case. 





HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. BRUUN. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 479. Argued February 28, 1940—Decided March 25, 1940, 


1. Where, upon termination of a lease, the lessor repossessed the 
real estate and improvements, including a new building erected 
by the lessee, an increase in value attributable to the new building 
was taxable under the Revenue Act of 1932 as income of the 
lessor in the year of repossession. P. 467. 
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2. Hewitt Realty Co. v. Commissioner, 76 F. 2d 880, and decisions 
of this Court dealing with the taxability vel non of stock 
dividends, distinguished. P. 468. 

3. Even though the gain in question be regarded as inseparable 
from the capital, it is within the definition of gross income in 
§ 22 (a) of the Revenue Act of 1932; and, under the Sixteenth 
Amendment, may be taxed without apportionment amongst the 
States. P. 468. 

105 F. 2d 442, reversed. 


CrerTiIorARI, 308 U. 8. 544, to review the affirmance of 
a decision of the Board of Tax Appeals overruling the 
Commissioner’s determination of a deficiency in income 
tax. 


Mr. Arnold Raum, with whom Solicitor General Jack- 
son, Assistant Attorney General Clark, and Mr. Sewall 
Key were on the brief, for petitioner. 


Mr. John H. McEvers for respondent. 

That gain from capital be taxable as income, it is essen- 
tial that there be a growth or increment of value which 
is separable from the capital and available for the own- 
er’s benefit and disposal. Eisner v. Macomber, 252 U. 8S. 
189, 207; United States v. Phellis, 257 U. S. 156, 168— 
169; Merchants Loan & Trust Co. v. Smietanka, 255 
U. 8. 509, 519-520; Taft v. Bowers, 278 U. 8. 470, 482; 
United States v. Safety Car Heating & L. Co., 297 U.S. 
88, 99. It must be cash or readily reducible to cash. 
Burnet v. Logan, 283 U. S. 404, 413-414; Commissioner 
v. Wood, 107 F. 2d 390, 395; Champlin v. Commissioner, 
71 F. 2d 23, 29; Schoenheit v. Lucas, 44 F. 2d 476, 479- 
480; Mount v. Commissioner, 48 F. 2d 550, 552; Bourn v. 
McLaughlin, 19 F. 2d 148, 150. Otherwise, a capital tax 
and not an income tax results. Koshland v. Helvering, 
998 U. S. 441, 445-446; Goodrich v. Edwards, 255 U. S. 
527, 535. 

A building erected upon the premises by the lessee 
attaches to and becomes a part of the realty either at 
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the time of its erection, Holtgreve v. Sobolewski, 326 
Mo. 412, 422; see, Havens v. Fire Ins. Co., 123 Mo. 403, 
419; Climer v. Wallace, 28 Mo. 556-559, or upon termi- 
nation of the lease, Shelton v. Jones, 66 Okla. 83; Hughes 
v. Kershow, 42 Colo. 210. It is simply an increment of 
value in the property, not unlike the result of a good 
bargain, and does not constitute taxable income. Pal- 
mer v. Commissioner, 305 U. 8S. 63, 68-69; Rose v. Trust 
Co., 28 F. 2d 767, 776, 778; Commissioner v. VanVorst, 
59 F. 2d 677, 680; Taplin v. Commissioner, 41 F. 2d 454; 
Rossheim v. Commissioner, 92 F. 2d 247, 249; Omaha 
National Bank v. Commissioner, 75 F. 2d 434, 436; 
Everhart v. Commissioner, 26 B. T. A. 318; Geeseman v. 
Commissioner, 38 B. T. A. 258, 264, acquiesced in by the 
Commissioner, C. B. 1939-1, p. 13. 

These principles have often been accepted and applied 
adversely to the government’s contention. M. E. Blatt 
Co. v. United States, 305 U. S. 267; Commissioner v. 
Center Investment Co., 108 F. 2d 190; Commissioner v. 
Wood, 107 F. 2d 869; Helvering v. Bruun, 105 F. 2d 442; 
Nicholas v. Fifteenth Street Investment Co., 105 F. 2d 
289; Dominick v. United States, 24 F. Supp. 829; Eng- 
lish v. Bitgood, 21 F. Supp. 641; Staples v. United States, 
21 F. Supp. 737; Hilgenberg v. United States, 21 F. Supp. 
453; Hewitt Realty Co. v. Commissioner, 76 F. 2d 880; 
Cryan v. Wardell, 263 F. 248; Miller v. Gearin, 258 F. 
225. Contra, the Court of Claims in M. E. Blatt Co. v. 
United States, 23 F. Supp. 461, and the District Court for 
the Western District of Kentucky in Kentucky Block 
Coal Co. v. Lucas, 4 F. Supp. 266, both of which were 
overruled by this Court in M. E. Blatt Co. v. United 
States, supra. 

The Board of Tax Appeals has also consistently held 
likewise. 
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Mr. Justice Roserts delivered the opinion of the 
Court. 


The controversy had its origin in the petitioner’s as- 
sertion that the respondent realized taxable gain from the 
forfeiture of a leasehold, the tenant having erected a new 
building upon the premises. The court below held that 
no income had been realized.’ Inconsistency of the deci- 
sions on the subject led us to grant certiorari. 

The Board of Tax Appeals made no independent find- 
ings. The cause was submitted upon a stipulation of 
facts. From this it appears that on July 1, 1915, the re- 
spondent, as owner, leased a lot of land and the building 
thereon for a term of ninety-nine years. 

The lease provided that the lessee might, at any time, 
upon giving bond to secure rentals accruing in the two 
ensuing years, remove or tear down any building on the 
land, provided that no building should be removed or 
torn down after the lease became forfeited, or during the 
last three and one-half years of the term. The lessee was 
to surrender the land, upon termination of the lease, with 
all buildings and improvements thereon. 

In 1929 the tenant demolished and removed the exist- 
ing building and constructed a new one which had a 
useful life of not more than fifty years. July 1, 1933, the 
lease was cancelled for default in payment of rent and 
taxes and the respondent regained possession of the land 
and building. 

The parties stipulated “that as at said date, July 1, 
1933, the building which had been erected upon said 
premises by the lessee had a fair market value of $64,- 
245.68 and that the unamortized cost of the old building, 
which was removed from the premises in 1929 to make 
way for the new building, was $12,811.43, thus leaving a 
net fair market value as at July 1, 1933, of $51,434.25, for 


* Helvering v. Bruun, 105 F. 2d 442. 
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the aforesaid new building erected upon the premises by 
the lessee.” 

On the basis of these facts, the petitioner determined 
that in 1933 the respondent realized a net gain of $51,- 
434.25. The Board overruled his determination and the 
Circuit Court of Appeals affirmed the Board’s decision. 

The course of administrative practice and judicial de- 
cision in respect of the question presented has not been 
uniform. In 1917 the Treasury ruled that the adjusted 
value of improvements installed upon leased premises is 
income to the lessor upon the termination of the lease.” 
The ruling was incorporated in two succeeding editions 
of the Treasury Regulations.* In 1919 the Cireuit Court 
of Appeals for the Ninth Circuit held in Miller v. Gearin, 
258 F. 225, that the regulation was invalid as the gain, 
if taxable at all, must be taxed as of the year when the 
improvements were completed. 

The regulations were accordingly amended to impose 
a tax upon the gain in the year of completion of the im- 
provements, measured by their anticipated value at the 
termination of the lease and discounted for the duration 
of the lease. Subsequently the regulations permitted 
the lessor to spread the depreciated value of the improve- 
ments over the remaining life of the lease, reporting an 
aliquot part each year, with provision that, upon prema- 
ture termination, a tax should be imposed upon the excess 
of the then value of the improvements over the amount 
theretofore returned.° 

In 1935 the Circuit Court of Appeals for the Second 
Circuit decided in Hewitt Realty Co. v. Commissioner, 


*T. D. 2442, 19 Treas. Dec. Int. Rev. 25. 

* Regulations 33 (1918 Ed.) Art. 4, © 50; Regulations 45 (2d 1919 
Ed.) Art. 48. 

*This court denied certiorari, 250 U.S. 667. 

°T. D. 3062, 3 Cum. Bull. 109; Regulations 45 (1920 Ed.), Art. 48; 
Regulations 62, 65, and 69, Art. 48; Regulations 86, 94, and 101, Art. 
22 (a) —13. 


215234 °—40—— 30 
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76 F. 2d 880, that a landlord received no taxable income 
in a year, during the term of the lease, in which his 
tenant erected a building on the leased land. The court, 
while recognizing that the lessor need not receive money 
to be taxable, based its decision that no taxable gain was 
realized in that case on the fact that the improvement 
was not portable or detachable from the land, and if re- 
moved would be worthless except as bricks, iron, and 
mortar. It said (p. 884): “The question as we view it is 
whether the value received is embodied in something 
separately disposable, or whether it is so merged in the 
land as to become financially a part of it, something 
which, though it increases its value, has no value of its 
own when torn away.” 

This decision invalidated the regulations then in 
force.® 

In 1938 this court decided M. E. Blatt Co. v. United 
States, 305 U. S. 267. There, in connection with the ex- 
ecution of a lease, landlord and tenant mutually agreed 
that each should make certain improvements to the 
demised premises and that those made by the tenant 
should become and remain the property of the landlord. 
The Commissioner valued the improvements as of the 
date they were made, allowed depreciation thereon to the 
termination of the leasehold, divided the depreciated 
value by the number of years the lease had to run, and 
found the landlord taxable for each year’s aliquot portion 
thereof. His action was sustained by the Court of 
Claims. The judgment was reversed on the ground that 
the added value could not be considered rental accruing 
over the period of the lease; that the facts found by the 
Court of Claims did not support the conclusion of the 
Commissioner as to the value to be attributed to the im- 


“The Hewitt case was followed in Hilgenberg v. United States, 21 
F. Supp. 453; Staples v. United States, 21 F. Supp. 737, and English 
v. Bitgood, 21 F. Supp. 641. 
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provements after a use throughout the term of the lease; 
and that, in the circumstances disclosed, any enhancement 
in the value of the realty in the tax year was not income 
realized by the lessor within the Revenue Act. 

The circumstances of the instant case differentiate it 
from the Blatt and Hewrtt cases; but the petitioner’s con- 
tention that gain was realized when the respondent, 
through forfeiture of the lease, obtained untrammeled 
title, possession and control of the premises, with the 
added increment of value added by the new building, 
runs counter to the decision in the Miller case and to the 
reasoning in the Hewttt case. 

The respondent insists that the realty,—a capital asset 
at the date of the execution of the lease,—remained such 
throughout the term and after its expiration; that im- 
provements affixed to the soil became part of the realty 
indistinguishably blended in the capital asset; that such 
improvements cannot be separately valued or treated as 
received in exchange for the improvements which were on 
the land at the date of the execution of the lease; that 
they are, therefore, in the same category as improvements 
added by the respondent to his land, or accruals of value 
due to extraneous and adventitious circumstances. Such 
added value, it is argued, can be considered capital gain 
only upon the owner’s disposition of the asset. The posi- 
tion is that the economic gain consequent upon the en- 
hanced value of the recaptured asset is not gain derived 
from capital or realized within the meaning of the Six- 
teenth Amendment and may not, therefore, be taxed 
without apportionment. 

We hold that the petitioner was right in assessing the 
gain as realized in 1933. 

We might rest. our decision upon the narrow issue pre- 
sented by the terms of the stipulation. It does not ap- 
pear what kind of a building was erected by the tenant 
or whether the building was readily removable from the 
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land. It is not stated whether the difference in the 
value between the building removed and that erected in 
its place accurately reflects an increase in the value of 
land and building considered as a single estate in land. 
On the facts stipulated, without more, we should not be 
warranted in holding that the presumption of the cor- 
rectness of the Commissioner’s determination has been 
overborne. 

The respondent insists, however, that the stipulation 
was intended to assert that the sum of $51,484.25 was the 
measure of the resulting enhancement in value of the 
real estate at the date of the cancellation of the lease. 
The petitioner seems not to contest this view. Even 
upon this assumption we think that gain in the amount 
named was realized by the respondent in the year of 
repossession. 

The respondent can not successfully contend that the 
definition of gross income in § 22 (a) of the Revenue Act 
of 1932* is not broad enough to embrace the gain in 
question. That definition follows closely the Sixteenth 
Amendment. Essentially the respondent’s position is 
that the Amendment does not permit the taxation of 
such gain without apportionment amongst the states. 
He relies upon what was said in Hewitt Realty Co. v. 
Commissioner, supra, and upon expressions found in the 
decisions of this court dealing with the taxability of stock 
dividends to the effect that gain derived from capital 
must be something of exchangeable value proceeding 
from property, severed from the capital, however in- 
vested or employed, and received by the recipient for 
his separate use, benefit, and disposal.* He emphasizes 
the necessity that the gain be separate from the capital 
and separately disposable. These expressions, however, 


*¢. 209, 47 Stat. 169, 178. 
*See Hisner v. Macomber, 252 U. 8. 189, 207; United States v. 
Phellis, 257 U. 8. 156, 169. 
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were used to clarify the distinction between an ordinary 
dividend and a stock dividend. They were meant to 
show that in the case of a stock dividend, the stockhold- 
er’s interest in the corporate assets after receipt of the 
dividend was the same as and inseverable from that 
which he owned before the dividend was declared. We 
think they are not controlling here. 

While it is true that economic gain is not always tax- 
able as income, it is settled that the realization of gain 
need not be in cash derived from the sale of an asset. 
Gain may occur as a result of exchange of property, pay- 
ment of the taxpayer’s indebtedness, relief from a lia- 
bility, or other profit realized from the completion of a 
transaction. The fact that the gain is a portion of the 
value of property received by the taxpayer in the trans- 
action does not negative its realization. 

Here, as a result of a business transaction, the respond- 
ent received back his land with a new building on it, 
which added an ascertainable amount to its value. It is 
not necessary to recognition of taxable gain that he 
should be able to sever the improvement begetting the 
gain from his original capital. If that were necessary, 
no income could arise from the exchange of property; 
whereas such gain has always been recognized as realized 
taxable gain. 

Judgment reversed. 


The Cuter JUSTICE concurs in the result in view of 
the terms of the stipulation of facts. 


Mr. Justice McReyNo.ps took no part in the decision 
of this case. 


* Cullinan v. Walker, 262 U. S. 134; Marr v. United States, 268 
U. 8. 536; Old Colony Trust Co. v. Commissioner, 279 U. 8. 716; 
United States v. Kirby Lumber Co., 284 U. 8. 1; Helvering v. Ameri- 
can Chicle Co., 291 U. 8. 426; United States v. Hendler, 303 U.S. 564. 
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FEDERAL COMMUNICATIONS COMMISSION v. 
SANDERS BROTHERS RADIO STATION. 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA. 


No. 499. Argued February 9, 1940—Decided March 25, 1940. 


1. A fundamental question as to the function and powers of the Fed- 

eral Communications Commission was raised in this case and, 
on the record, is open here. P. 473. 

. Resulting economic injury te a rival station is not, in and of 
itself, and apart from considerations of public convenience, in- 
terest, or necessity, an element which the Federal Communications 
Commission must weigh, and as to which it must make findings, 
in passing on an application for a broadcasting license. P. 473. 

. A licensee of a broadcasting station, over whose objection—of 
economic injury to his station—the Communications Commission 
granted a permit for the erection of a rival station, is, under 
§ 402 (b) (2) of the Act, a “person aggrieved or whose interests 
are adversely affected” by the decision of the Commission, and 
entitled to appeal therefrom. P. 476. 

4. An order of the Communications Commission granting a permit 
to erect a broadcasting station held supported by the findings. 
P. 477. 

5. The conclusion of the appellate court that the Communications 
Commission had not used as evidence certain data and reports 
in its files—which an intervening party had been denied an 
opportunity to inspect—accepted here. P. 478. 

70 App. D. C. 297; 106 F. 2d 321, reversed. 


to 


Oo 


Certrorart, 308 U. S. 546, to review a judgment which 
set aside an order of the Federal Communications Com- 
mission granting a permit to erect a_ broadcasting 
station. 


Mr. William J. Dempsey, with whom Solicitor General 
Biddle and Messrs. Richard H. Demuth, William C. Kop- 
lovitz, Robert M. Cooper, and Benedict P. Cottone were 
on the brief, for petitioner. 
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Mr. Louis G. Caldwell, with whom Messrs. Reed T. 
Rollo, Donald C. Beelar, and Percy H. Russell, Jr. were 
on the brief, for respondent. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


We took this case to resolve important issues of sub- 
stance and procedure arising under the Communications 
Act of 1934, as amended.’ 

January 20, 1936, the Telegraph Herald, a newspaper 
published in Dubuque, Iowa, filed with the petitioner an 
application for a construction permit to erect a broadcast- 
ing station in that city. May 14, 1936, the respondent, 
who had for some years held a broadcasting license for, 
and had operated, Station WKBB at East Dubuque, 
Illinois, directly across the Mississippi River from Du- 
buque, Iowa, applied for a permit to move its transmitter 
and studios to the last named city and instal its station 
there. August 18, 1936, respondent asked leave to in- 
tervene in the Telegraph Herald proceeding, alleging in 
its petition, inter alia, that there was an insufficiency of 
advertising revenue to support an additional station in 
Dubuque and insufficient talent to furnish programs for 
an additional station; that adequate service was being 
rendered to the community by Station WKBB and there 
was no need for any additional radio outlet in Dubuque 
and that the granting of the Telegraph Herald application 
would not serve the public interest, convenience, and 
necessity. Intervention was permitted and both applica- 
tions were set for consolidated hearing. 

The respondent and the Telegraph Herald offered evi- 
dence in support of their respective applications. The 
respondent’s proof showed that its station had operated 


* Act of June 19, 1934, c. 652, 48 Stat. 1064; Act of June 5, 1936, 
e. 511, 49 Stat. 1475; Act of May 20, 1937, c. 229, 50 Stat. 189, 47 
U.S. C. 151, et seq. 
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at a loss; that the area proposed to be served by the Tele- 
graph Herald was substantially the same as that served 
by the respondent and that, of the advertisers relied on 
to support the Telegraph Herald station, more than half 
had used the respondent’s station for advertising. 

An examiner reported that the application of the Tele- 
graph Herald should be denied and that of the respond- 
ent granted. On exceptions of the Telegraph Herald, 
and after oral argument, the broadeasting division of pe- 
titioner made an order granting both applications, recit- 
ing that “public interest, convenience, and necessity 
would be served” by such action. The division promul- 
gated a statement of the facts and of the grounds of 
decision, reciting that both applicants were legally, tech- 
nically, and financially qualified to undertake the pro- 
posed construction and operation; that there was need in 
Dubuque and the surrounding territory for the services of 
both stations, and that no question of electrical interfer- 
ence between the two stations was involved. A rehear- 
ing was denied and respondent appealed to the Court 
of Appeals for the District of Columbia. That court 
entertained the appeal and held that one of the issues 
which the Commission should have tried was that of 
alleged economic injury to the respondent’s station by the 
establishment of an additional station and that the Com- 
mission had erred in failing to make findings on that 
issue. It decided that, in the absence of such findings, 
the Commission’s action in granting the Telegraph Her- 
ald permit must be set aside as arbitrary and capricious.” 

The petitioner’s contentions are that under the Com- 
munications Act economic injury to a competitor is not 
a ground for refusing a broadcasting license and that, 
since this is so, the respondent was not a person aggrieved, 
or whose interests were adversely affected, by the Com- 


* Sanders Brothers Radio Station v. Federal Communications Com- 
mission, 70 App. D. C. 297; 106 F. 2d 321. 
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mission’s action, within the meaning of § 402 (b) of the 
Act which authorizes appeals from the Commission’s 
orders. 

The respondent asserts that the petitioner in argument 
below contented itself with the contention that the re- 
spondent had failed to produce evidence requiring a find- 
ing of probable economic injury to it. It is consequently 
insisted that the petitioner is not in a position here to 
defend its failure to make such findings on the ground 
that it is not required by the Act to consider any such 
issue. By its petition for rehearing in the court below, 
the Commission made clear its position as now advanced. 
The decision of the court below, and the challenge made 
in petition for rehearing and here by the Commission, 
raise a fundamental question as to the function and pow- 
ers of the Commission and we think that, on the record, 
it is open here. 

First. We hold that resulting economic injury to a 
rival station is not, in and of itself, and apart from con- 
siderations of public convenience, interest, or necessity, 
an element the petitioner must weigh, and as to which 
it must make findings, in passing on an application for 
a broadcasting license. 

Section 307 (a) of the Communications Act directs 
that “the Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations 
of this Act, shall grant to any applicant therefor a station 
license provided for by this Act.” This mandate is given 
meaning and contour by the other provisions of the 
statute and the subject matter with which it deals.* The 
Act contains no express command that in passing upon 
an application the Commission must consider the effect 
of competition with an existing station. Whether the 
Commission should consider the subject must depend 


* Radio Commission v. Nelson Bros. Co., 289 U. 8. 266, 285. 
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upon the purpose of the Act and the specific provisions 
intended to effectuate that purpose. 

The genesis of the Communications Act and the neces- 
sity for the adoption of some such regulatory measure is 
a matter of history. The number of available radio 
frequencies is limited. The attempt by a broadcaster to 
use a given frequency in disregard of its prior use by 
others, thus creating confusion and interference, deprives 
the public of the full benefit of radio audition. Unless 
Congress had exercised its power over interstate commerce 
to bring about allocation of available frequencies and to 
regulate the employment of transmission equipment the 
result would have been an impairment of the effective 
use of these facilities by anyone. The fundamental 
purpose of Congress in respect of broadcasting was the 
allocation and regulation of the use of radio frequencies 
by prohibiting such use except under license. 

In contradistinction to communication by telephone 
and telegraph, which the Communications Act recognizes 
as a common carrier activity and regulates accordingly in 
analogy to the regulation of rail and other carriers by the 
Interstate Commerce Commission,* the Act recognizes 
that broadcasters are not common carriers and are not 
to be dealt with as such.” Thus the Act recognizes that 
the field of broadcasting is one of free competition. The 
sections dealing with broadcasting demonstrate that 
Congress has not, in its regulatory scheme, abandoned 
the principle of free competition, as it has done in the 
case of railroads,® in respect of which regulation involves 
the suppression of wasteful practices due to competition, 
the regulation of rates and charges, and other measures 


*See Title II, §§ 201-221, 47 U.S. C. §§ 201-221. 

*See § 3 (h), 47 U. S.C. § 153 (h). 

*Compare Texas & Pacific Ry. v. Gulf, C. & S. F. Ry. Co., 270 
U. S. 266, 277; Chicago Junction Case, 264 U.S. 258. 
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which are unnecessary if free competition is to be 
permitted. 

An important element of public interst and con- 
venience affecting the issue of a license is the ability of 
the licensee to render the best practicable service to the 
community reached by his broadeasts. That such ability 
may be assured the Act contemplates inquiry by the 
Commission, inter alia, into an applicant’s financial 
qualifications to operate the proposed station.’ 

But the Act does not essay to regulate the business of 
the licensee. The Commission is given no supervisory 
control of the programs, of business management or of 
policy. In short, the broadcasting field is open to any- 
one, provided there be an available frequency over which 
he can broadcast without interference to others, if he 
shows his competency, the adequacy of his equipment, 
and financial ability to make good use of the assigned 
channel. 

The policy of the Act is clear that no person is to have 
anything in the nature of a property right as a result of 
the granting of a license. Licenses are limited to a max- 
imum of three years’ duration, may be revoked, and need 
not be renewed. Thus the channels presently occupied 
remain free for a new assignment to another licensee in 
the interest of the listening public. 

Plainly it is not the purpose of the Act to protect a 
licensee against competition but to protect the public. 
Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee 
who was not interfering electrically with other broad- 
casters to survive or succumb according to his ability to 
make his programs attractive to the public. 

This is not to say that the question of competition be- 
tween a proposed station and one operating under an 


“See § 308 (b), 47 U. S.C. § 308 (b). 
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existing license is to be entirely disregarded by the Com- 
mission, and, indeed, the Commission’s practice shows 
that it does not disregard that question. It may have a 
vital and important bearing upon the ability of the appli- 
cant adequately to serve his public; it may indicate that 
both stations—the existing and the proposed—will go 
under, with the result that a portion of the listening pub- 
lic will be left without adequate service; it may indicate 
that, by a division of the field, both stations will be com- 
pelled to render inadequate service. These matters, how- 
ever, are distinct from the consideration that, if a license 
be granted, competition between the licensee and any 
other existing station may cause economic loss to the 
latter. If such economic loss were a valid reason for 
refusing a license this would mean that the Commission’s 
function is to grant a monopoly in the field of broad- 
casting, a result which the Act itself expressly negatives,* 
which Congress would not have contemplated without 
granting the Commission powers of control over the rates, 
programs, and other activities of the business of broad- 
casting. 

We conclude that economic injury to an existing sta- 
tion is not a separate and independent element to be 
taken into consideration by the Commission in deter- 
mining whether it shall grant or withhold a license. 

Second. It does not follow that, because the licensee of 
a station cannot resist the grant of a license to another, 
on the ground that the resulting competition may work 
economic injury to him, he has no standing to appeal from 
an order of the Commission granting the application. 

Section 402 (b) of the Act provides for an appeal to 
the Court of Appeals of the District of Columbia (1) by 
an applicant for a license or permit, or (2) “by any other 
person aggrieved or whose interests are adversely affected 


“See § 311, 47 U.S. C. § 311, relating to unfair competition and 
monopoly. 
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by any decision of the Commission granting or refusing 
any such application.” 

The petitioner insists that as economic injury to the 
respondent was not a proper issue before the Commission 
it is impossible that § 402 (b) was intended to give the 
respondent standing to appeal, since absence of right im- 
plies absence of remedy. This view would deprive sub- 
section (2) of any substantial effect. 

Congress had some purpose in enacting § 402 (b) (2). 
It may have been of opinion that one likely to be finan- 
cially injured by the issue of a license would be the only 
person having a sufficient interest to bring to the attention 
of the appellate court errors of law in the action of the 
Commission in granting the license. It is within the 
power of Congress to confer such standing to prosecute 
an appeal.° 

We hold, therefore, that the respondent had the req- 
uisite standing to appeal and to raise, in the court below, 
any relevant question of law in respect of the order of the 
Commission. 

Third. Examination of the findings and grounds of 
decision set forth by the Commission discloses that the 
findings were sufficient to comply with the requirements 
of the Act in respect of the public interest, convenience, 
or necessity involved in the issue of the permit. In any 
event, if the findings were not as detailed upon this sub- 
ject as might be desirable, the attack upon them is not 
that the public interest is not sufficiently protected but 
only that the financial interests of the respondent have 
not been considered. We find no reason for abrogating 
the Commission’s order for lack of adequate findings. 

Fourth. The respondent here renews a contention 
made in the Court of Appeals to the effect that the Com- 


*Compare Interstate Commerce Commission v. Oregon-Washington 
R. Co., 288 U. 8. 14, 23-25. 
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mission used as evidence certain data and reports in its 
files without permitting the respondent, as intervenor be- 
fore the Commission, the opportunity of inspecting them. 
The Commission disavows the use of such material as 
evidence in the cause and the Court of Appeals has found 
the disavowal veracious and sufficient. We are not dis- 
posed to disturb its conclusion. 
The judgment of the Court of Appeals is 
Reversed. 


Mr. Justice McReyYNo ps took no part in the decision 
of this case. 
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No. 481. Argued February 28, 1940—Decided March 25, 1940. 


In a railroad reorganization proceeding under § 77 of the Bank- 
ruptey Act in the federal court for Missouri, rights in oil underly- 
ing the right of way of the railroad in Illinois were claimed by 
the trustee and by others adversely. The trustee had possession of 
the right-of-way lands under claim of fee simple ownership. Held: 

1. The bankruptcy court had summary jurisdiction to adjudi- 
cate the question of title. P. 481. 

2. The bankruptcy court did not abuse its discretion in order- 
ing that the underlying oil be extracted and marketed, to prevent 
irreparable loss to the estate by its being drained off through wells 
on adjacent lands, and that the net proceeds thereof be impounded, 
pending determination as to the rightful owner. P. 482. 

3. Under the circumstances, the ownership of the fee to the 
right-of-way lands should be determined by the state courts of 
Illinois, and the bankruptcy court should order the trustee to 
proceed accordingly. P. 483. 

106 F. 2d 217, reversed. 


CrerTiorarI, 308 U. S. 630, to review a decree which 
reversed an order of the District Court and directed dis- 
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missal of a petition to that court by a trustee in 2 
proceeding under § 77 of the Bankruptcy Act. 


Mr. Thomas T. Railey for petitioner. 


Messrs. Craig Van Meter and Thomas H. Cobbs, with 
whom Messrs. Fred H. Kelly, Wm. H. Armstrong, and 
Walace Hawkins were on the brief, for respondents. 


Mr. Justice Buack delivered the opinion of the Court. 


A rich oil field was discovered in Illinois in 1938. 
Thereupon, this dispute arose between a trustee of a rail- 
road in reorganization under § 77 of the Bankruptcy Act 
(11 U.S. C. 205) and other claimants as to the legal right 
to drill for and capture fugitive oil under the railroad’s 
right of way traversing the newly discovered field. The 
trustee asserts fee simple ownership of the right of way 
lands with consequent right to reduce the underlying oil 
to possession. Respondents deny the trustee’s alleged 
title or that he has any interest in the land beyond a 
mere easement—a limited right to use the surface for 
railroad purposes only. They allege that ownership of 
the fee is in others, from whom they have obtained oil 
leases. This determinative question of fee simple own- 
ership can be decided only by interpretation, under IIli- 
nois law, of instruments granting the railroad its right 
of way. 

The questions here are whether the bankruptcy court 
has summary jurisdiction to adjudicate ownership of the 
right of way lands, and whether that court abused its 
discretion in ordering the fugitive oil captured and its 
proceeds impounded pending adjudication of the own- 
ership. 

Petitioner is trustee of the Missouri-Illinois Railroad 
Co., a subsidiary of the Missouri-Pacific Railroad Co., 
in process of reorganization in the same proceeding with 
the parent company in the United States Distriet Court 
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for the Eastern District of Missouri. The trustee peti- 
tioned the bankruptcy court “. . . for determination of 
title and for advice and directions respecting certain pro- 
posed oil operations on right-of-way near Salem, Illinois.” 
And his petition alleged that the right of way lands had 
been “fenced and used by Trustee and his predecessors 
in interest without interruption, and with actual visible 
and exclusive possession acquired under claim of title 
inconsistent with the claims of title of any other owner 
for at least twenty years prior to institution of these pro- 
ceedings’; that by reason of this adverse possession and 
various conveyances and decrees of record, the trustee had 
title to the lands and a right to the oil thereunder; that 
numerous wells had been dug in close proximity to the 
right of way and without prompt action to remove the 
oil under the right of way it would be drained into wells 
on adjacent lands and its value forever lost to the stock- 
holders and creditors of the railroad. The prayer sought 
notice to claimants of rights to the oil to appear and show 
cause why they should not be “estopped and enjoined 
from asserting any further title in and to the land... 
upon which said right-of-way is located or to the mineral, 
oil or gas deposits in and under . . . [the] right-of-way 
or extracted therefrom’; and that, pending “determina- 
tion of adverse claims to title,” the trustee be authorized 
to have wells drilled, oil captured and sold, and the pro- 
ceeds, less cost of production, impounded and held for 
the account of the rightful owner as might be thereafter 
determined by the bankruptcy court. 

Although they admitted that the railroad “had been in 
possession of the . . . premises” using them for right of 
way and tracks, respondents denied both that the trus- 
tee owned the fee and that the railroad had been, or that 
the trustee was, in adverse possession of the oil and other 
minerals under the right of way. 

The bankruptcy court found that the trustee was in 
“actual possession of the property . . . ., under assertion 





aaa: 
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of claim to fee simple title thereto”; that the court ac- 
cordingly had jurisdiction; and that immediate action 
was necessary “to conserve the oil supply underlying the 
property for the benefit of the parties in interest as their 
rights, title, and interest thereto may hereafter be deter- 
mined by this Court.” The trustee was therefore directed 
to provide for wells, production and sale of oil, with the 
proceeds—less expenses—to be impounded pending ad- 
judication of ownership. 

Upon consideration of Illinois law, which admittedly 
must govern, the Court of Appeals reversed with instruc- 
tions to dismiss the trustee’s petition, concluding that, as 
interpreted under Illinois law, the instruments relied on 
by the trustee conveyed an easement only and that the 
trustee’s possession of the right of way lands under an 
erroneous claim of fee simple ownership was not such 
possession of the oil and gas as to give the bankruptcy 
court summary jurisdiction to determine fee simple own- 
ership.’ Conveyances of rights of way in Illinois substan- 
tially similar to those here in dispute have been held by 
the Court of Appeals for the Seventh Circuit, in which 
Illinois is located, to convey a fee simple title under that 
state’s law.? Because of this conflict and the importance 
of the question of the bankruptcy court’s asserted sum- 
mary jurisdiction, we granted certiorari.* 

First. Bankruptcy courts have summary jurisdiction to 
adjudicate controversies relating to property over which 
they have actual or constructive possession. And the test 
of this jurisdiction is not title in but possession by the 
bankrupt at the time of the filing of the petition in bank- 
ruptecy.’ Here, the trustee succeeded to the physical pos- 


*106 F. 2d 217. 

* Carter Oil Co. v. Welker, 112 F. 2d 299. 

*308 U.S. 630. 

* Harris v. Avery Brundage Co., 305 U. S. 160, 162, 163 and notes 
4, 5 and 6. 
215234°—40 31 
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session, custody and control of the right of way lands 
which the railroad had enjoyed at the time of bankruptcy. 
In fact, however, no one had, when the petition was filed, 
physical possession of the fugitive oil apart from the 
lands under which it lay. The Supreme Court of Illinois 
has said, “The grant of oil and gas is a grant of such oil 
and gas as the grantee may find, and he is not vested with 
any estate in the oil or gas until it is actually found.” ® 
And this entire controversy can only be resolved by solu- 
tion of the primary question of fee simple ownership. 
The parties agree that if ownership of the right of way 
lands is in the trustee he has the right to capture the 
underlying oil, and if not, that the trustee has no such 
right. Thus, the right to the disputed oil necessarily 
hinges upon where the ownership of the fee to these lands 
lies. And possession of those lands under claim of fee 
simple ownership by the railroad and later by the trus- 
tee was an adequate basis for the District Court’s sum- 
mary jurisdiction. As previously determined in litiga- 
tion involving another aspect of this same reorganization, 
the jurisdiction thus acquired by the bankruptcy court 
“extends .. . to the adjudication of questions respecting 
the title.” Ex parte Baldwin, 291 U.S. 610, 616. 

Second. We are of opinion that it was not an abuse of 
discretion for the bankruptcy court to authorize the 
trustee to protect all interests—so far as it appeared 
possible to do so—by preserving the oil, from waste and 
depletion, through its extraction and sale with the net 
proceeds to be impounded until final determination of 
the controversy over title to the right of way lands. 

The verified petition and supporting evidence offered 
a basis for the District Court’s finding that such steps 
were necessary to protect the estate’s possible interest 
in the oil under the right of way. No other method has 
been suggested whereby such protection against ir- 


® Poe v. Ulrey, 233 Ill. 56, 62; 84 N. E. 46, 48. 
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reparable loss to the estate of the wandering and vagrant 
oil® could have been better afforded. The “. . . mal- 
leable processes of courts in bankruptcy give assurance of 
a remedy that can be moulded and adjusted to the needs 
of the occasion.” Steelman v. All Continent Co., 301 
U. S. 278, 290. 

Third. A court of bankruptcy has an exclusive and 
nondelegable control over the administration of an estate 
in its possession.’ But the proper exercise of that con- 
trol may, where the interests of the estate and the parties 
will best be served, lead the bankruptcy court to consent 
to submission to state courts of particular controversies 
involving unsettled questions of state property law and 
arising in the course of bankruptcy administration.“ 
And, under the circumstances of this case, we conclude 
that it is desirable to have the litigation proceed in the 
state courts of Illinois.’ An order to the trustee to pro- 
ceed in the Illinois courts for a decision on the ownership 
of the fee to the right of way lands will be comparable 
to one in which the bankruptcy court, preserving the 
status quo the while, orders a trustee to determine in a 
plenary state court suit the legal right to property 
alleged by the trustee to have been fraudulently trans- 
ferred by the bankrupt.*® Decision with which the 


“See Poe v. Ulrey, supra, 62. 

* Isaacs v. Hobbs Tie & T. Co., 282 U.S. 734. 

*Id., 739; see, In re Schulte United, Inc., 49 F. 2d 264; see, e. g., 
Foust v. Munson Lines, 299 U. 8S. 77 (bankruptey court’s denial of 
permission for suit in admiralty against debtor in 77B, held abuse 
of discretion); Texas v. Donoghue, 302 U.S. 284 (refusal of permis- 
sion for a State to try in a state court its claim—based on alleged 
forfeiture—to oil held by trustee in 77B, abuse of discretion). 
5 Remington on Bankruptcy, 4th Ed., §§ 2045, 2370. 

°Cf. Ex parte Baldwin, supra, 619. 

“Cf. Steelman v. All Continent Co., 301 U.S. 278. See Scott v. 
Gillespie, 103 Kan. 745; 176 P. 132, cert. den. 249 U. S. 606 (trustee 
ordered into state court for construction of will to determine estate, 
if any, taken thereunder by bankrupt). 
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federal court of bankruptcy is here faced calls for in- 
terpretation of instruments of conveyance in accordance 
with Illinois law. Neither statutes nor decisions of 
Illinois have been pointed to which are clearly applicable. 
And the difficulties of determining just what should be 
the decision under the law of that State are persuasively 
indicated by the different results reached by the two 
Circuit Courts of Appeal that have attempted the de- 
termination. Unless the matter is referred to the state 
courts, upon subsequent decision by the Supreme Court 
of Illinois it may appear that rights in local property 
of parties to this proceeding have—by the accident of 
federal jurisdiction—been determined contrary to the 
law of the State, which in such matters is supreme.” 

The judgment of the Circuit Court of Appeals is re- 
versed and that of the District Court is affirmed except 
insofar as it provides for adjudication of the disputed 
ownership in the bankruptcy court. The cause is re- 
manded to the District Court with instructions to modify 
its order so as to provide appropriate submission of the 
question of fee simple ownership of the right of way to 
the Illinois state courts. 

Reversed. 


Mr. Justice McReyno.ps took no part in the decision 
of this case. 


“Cf. Erie R. Co. v. Tompkins, 304 U. 8. 64. 
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under the state law, of an inferior court of the State, 
here. P. 489. 
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his lands free from any further liability therefor were 
res judicata. Held: 


the chancery court proceedings. Pp. 490-491. 


by relevant statutes of the State in existence when the 
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was shown is accepted here. P. 492. 
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KERSH LAKE DRAINAGE DISTRICT er At. v. 


NSAS. 


No. 595. Argued March 8, 1940.—Decided March 25, 1940. 


1. A decision by the highest court of a State as to the jurisdiction, 


is binding 


. In a suit in a state court of Arkansas brought by the commis- 
sioners of a drainage district of that State to collect drainage taxes, 
the suit having been instituted pursuant to a federal court decree 
compelling extension and collection of such taxes to satisfy certifi- 
cates of indebtedness issued by the district, prior state chancery 
court decrees adjudging a landowner’s drainage taxes fully paid and 


treated as 


(1) Certificate holders were not deprived of their property 
without due process of law in violation of the Fourteenth Amend- 
ment, even though they were not parties to and had no notice of 


The certificate holders were charged with notice of and bound 


certificates 


were issued. Those statutes provided for determination of pro- 
portionate liabilities of lands in the district by chancery proceed- 
ings between the commissioners and landowners, with no require- 
ment of notice to creditors of the district. The commissioners as 
parties to the proceedings in the chancery court had appropriately 
asserted the lien for benefit of the certificate holders, and the latter 


(2) Issues of fraud and collusion in this case raise no questions 
which the highest court of the State was not competent finally to 
decide; and the decision of that court that no fraud or collusion 


(3) Irrespective of whether the drainage district was empowered 
to represent the landowners when the extension of taxes as a 


t foreclose 
ad in suits 


for collection; and the refusal of the state court to accept the 
federal court judgment as determinative of the individual land- 
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owner’s liability did not deny full faith and credit to such judg- 
ment. P. 492. 
198 Ark. 743; 131 S. W. 2d 620, affirmed. 


CERTIORARI, post, p. 642, to review the reversal of a de- 
cree against a landowner in a suit to enforce collection 
of drainage district taxes. 


Messrs. George B. Rose and George Rose Smith for 
petitioners. 

A state court may not enjoin the collection of a tax 
ordered by a federal court to be levied and collected for 
the purpose of paying a judgment rendered therein. 
Riggs v. Johnson County, 6 Wall. 166; United States v. 
Council of Keokuk, 6 Wall. 514; Supervisors v. Durant, 
9 Wall. 415; Mayor v. Lord, 9 Wall. 409; Hawley v. Fair- 
banks, 108 U. 8. 543; Gaines v. Springer, 46 Ark. 502. 

The court below denied full faith and credit to the 
judgment of the federal court. The plea that the state 
court injunctions barred the collection of the taxes had 
been overruled by the federal court. Art. IV, § 1; para- 
graph 2 of Art. VI of the Const.; R.S. § 905; Chandler v. 
Peketz, 297 U. S. 609; Stoll v. Gottlieb, 305 U. S. 165; 
Knights of Pythias v. Meyer, 265 U. S. 30-33; Hancock 
National Bank v. Farnum, 176 U. 8. 640; Metcalf v. 
Watertown, 153 U. S. 671; Dupasseur v. Rochereau, 21 
Wall. 130, 134; Crescent City Co. v. Butchers’ Union, 120 
U. S. 141, 146; Pittsburgh Railway Co. v. Long Island 
L. & T. Co., 172 U. S. 493, 507; Des Moines Nav. & R. 
Co. v. Iowa Homestead Co., 123 U.S. 552, 559; Embry v. 
Palmer, 107 U. S. 3, 10. 

The plaintiffs were deprived of their property without 
due process of law by the ruling that judgments in suits 
of which the creditors had no notice could be pleaded in 
bar of the judgment of the federal court. Moreover, the 
suits in the state court were collusive. The chief bene- 
ficiaries were the Commissioners themselves, who took 
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no appeal, although the state supreme court had many 
times decided that the benefits bore interest, and would 
certainly have reversed. Windsor v. McVeigh, 93 U. S. 
274; Hagar v. Reclamation Dist. No. 108, 111 U.S. 701; 
Ochoa v. Hernandez, 230 U. 8. 139; Scott v. McNeal, 
154 U. S. 34; Hale v. Finch, 104 U. S. 261; Wabash 
Railroad vy. Adelbert College, 208 U. S. 39; Empire v. 
Darlington, 101 U. 8. 87; Brooklyn v. Insurance Co., 99 
U.S. 362. 


Mr. Walter G. Riddick, with whom Mr. Charles T. 
Coleman was on the brief, for respondent. 


Mr. Justice Buack delivered the opinion of the Court. 


Kersh Lake Drainage District was organized, in 1912, 
under the general drainage law of Arkansas. An assess- 
ment of the value of benefits to accrue to each of the 
tracts of land embraced in the District was duly made, 
upon the basis of which annual levies were extended 
against each tract. And the District issued interest bear- 
ing certificates of indebtedness in payment of construc- 
tion work done for it by contract. 

Respondent Johnson, a landowner in the District, 
brought suit against the District and its Commissioners 
in the Lincoln Chancery Court of the State of Arkansas 
in order to establish that he had fully paid the share of 
benefit taxes apportioned to his land and was therefore 
entitled under Arkansas law to have his land declared 
free from any further drainage tax liability. In 1931, 
that state court rendered its final decree to the effect that 
the lien of the District for such taxes had already been 
“fully satisfied and released,” and enjoined further exten- 
sion of drainage taxes against his lands. In 1932, the 
same state court rendered a like decree in favor of W. A. 
Fish and other named landowners of the District. 


* Acts of Ark. 1909, p. 829. 
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November 1, 1935, a judgment against the District was 
obtained by certificate holders in the federal court for the 
Eastern District of Arkansas. The Circuit Court of Ap- 
peals affirmed.* To enforce their judgment, these credi- 
tors then instituted proceedings in the same Federal 
District Court, for mandatory injunction to require the 
appropriate county clerks to extend drainage benefit taxes 
for the District upon their tax books; to require county 
officials to collect these taxes; and to provide that “if any 
property owners fail to pay their drainage tax the defend- 
ant, Kersh Lake Drainage District, and its Commissioners 
be required to institute suit for the collection of the de- 
linquent taxes, and to prosecute the same with due dili- 
gence to a conclusion, and to see that the delinquent 
lands are sold promptly under the decrees of foreclos- 
ure, ...” Answering, the District set up among other 
defenses that “a large number of tracts of land in the 
District have fully paid the entire value of assessed bene- 
fits against said lands and that said property owners 
obtained a decree in the Lincoln Chancery Court in the 
case of W. A. Fish, et al. v. Kersh Lake Drainage District 
on June 15, 1932, enjoining and restraining the Commis- 
sioners of the defendant District from levying or extend- 
ing any tax against those lands, the assessed benefits of 
which have been fully paid.” 

The District Court decreed that a mandatory injunc- 
tion issue compelling the “County Clerks and County 
Collectors to perform their duties in the collection of the 
drainage taxes upon the lands in suit”; that there be ex- 
tended taxes “of six and one-half per cent of the benefits 
assessed against each tract of land... until the whole 
of this decree has been satisfied’; that the “Commission- 
ers . .. be required to institute suits for the collection 
of all delinquent taxes of said District, and to prosecute 


”, 


the same with due diligence to a conclusion, . . .”; and 


*85 F. 2d 643. 
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that “the said Commissioners are deemed receivers of this 
court...” And the Circuit Court of Appeals affirmed. 

Pursuant to this mandatory injunction, the drainage 
taxes were extended on the tax books but respondent 
Johnson and other landowners in whose favor the decrees 
of the Lincoln Chancery Court had been rendered, refused 
to pay. Suit for collection was filed against their lands 
in the Lincoln Chancery Court by the Commissioners. 
In reliance upon the 1931 and 1932 State Chancery Court 
decrees as final determinations that the assessments ap- 
portioned to their respective tracts of lands had been dis- 
charged, pleas of res judicata were interposed by the land- 
owners. Referring to this answer of the landowners, the 
Commissioners amended their complaint and alleged (1) 
that the state court decrees of 1931 and 1932 were void 
because certificate holders had not been made parties, and 
(2) that the certificate holders’ judgment against the Dis- 
trict and the mandatory injunction decree of the federal 
court were “res judicata of all the questions . . . raised 
by the” landowners. The trial court decided against the 
landowners, but the Supreme Court of Arkansas reversed 
and held that the unappealed Chancery Court decrees in 
1931 and 1932 amounted to conclusive adjudications that 
the particular lands here involved were responsible for 
no further benefit taxes, thus sustaining the landowners’ 
pleas of res judicata.* 

First. The unappealed 1931 and 1932 Decrees of the 
Lincoln Chancery Court of the State of Arkansas. 

As stated by the Supreme Court of Arkansas, the general 
jurisdiction of the Lincoln Chancery Court, under the state 
law, to render the 1931 and 1932 decrees is “acknowl- 
edged,” * and this determination by the state’s highest 
court is binding upon us. However, petitioners’ argu- 


*92 F. 2d 783. 
*198 Ark. 743; 131 S. W. 2d 620; 182 S. W. 2d 658. 
°Cf. Protho v. Williams, 147 Ark. 535, 547; 229 S. W. 38. 
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ment is that these decrees were void because certificate 
holders were not made parties in and had no notice of 
the Chancery proceedings. Therefore, they contend that 
in giving effect to the state court decrees and treating 
them as res judicata in the present proceeding the court 
below deprived certificate holders of their property with- 
out due process of law in violation of the Fourteenth 
Amendment.’ Petitioners also add the contention that 
the 1932 state court decree was “collusive as a matter of 
law.” 

Although the Drainage District was not in terms legis- 
latively declared to be a corporation, its powers and 
limitations were similar to those of corporations and its 
Commissioners were comparable to corporate directors.’ 
Among the duties of the Commissioners—as provided by 
the very statute upon which the certificates involved here 
rest—were those of protecting and enforcing creditors’ 
rights on obligations issued by the District.s And the 
Commissioners in 1931 and 1932 litigated with the land- 
owners the disputed question of proportionate amounts 
of taxes due the District by virtue of drainage benefits 
received by the particular tracts here in question. 


* Because of this and the further contention that the Supreme Court 
of Arkansas had denied full faith and credit to the judgments of the 
Federal District Court, certiorari was granted. 

* See, e. g., reference to “the board of directors,” Acts of Ark. 1909, 
p. 849. 

*The Act of 1909 set up detailed standards for creation and control 
of the District; provided for management of District affairs by a 
Board of Commissioners under outlined supervision by Arkansas 
courts; and intrusted the Commissioners with the conduct and con- 
trol of litigation for the collection and enforcement of unpaid benefits 
against lands in the District. Such litigation was required to be con- 
ducted in the State Chancery Court having jurisdiction in the County 
where the particular lands were located; and the lands covered by the 
1931-1932 Lincoln Chancery Court decrees were located in Lincoln 
County. Arkansas Acts 1909, p. 829. 
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When these certificates were issued, purchasers were 
charged with notice of and bound by Arkansas statutes 
in existence when, and pursuant to which, the debt was 
contracted and which provided for determination of the 
proportionate liabilities of lands in the District by Chan- 
cery proceedings between the Commissioners and land- 
owners with no requirement of notice to creditors of the 
District.° Thus, the very statutory plan from which the 
certificate obligations sprang contemplated that the Com- 
missioners should represent the collective and corporate 
interests of the District, in litigation between the District 
and a landowner involving matters personal to the land- 
owner. 

These certificate holders were not entitled to be made 
parties in the Lincoln Chancery proceedings, just as in 
practice creditors of a corporation are not, unless other- 
wise provided by statute, made parties in a suit between 
a stockholder and the corporation to determine liability 
on a stock subscription, between the corporation and a 
third person to recover corporate assets, or in a suit 
brought against the corporation by creditors, stockholders 
or officers. It has been held that bondholders are not 
necessary parties to and are bound by the decree—even 
if adverse to their interests—in litigation wherein an in- 
denture trustee under a bond issue is a party and exer- 
cises in good faith and without neglect his contractual 
authority to represent and assert the lien securing the 
issue.” And so are these petitioners bound by the de- 
crees in the Chancery suit in which the Commissioners as 
parties appropriately asserted the lien for benefit of cer- 
tificate holders—unless there was fraud or collusion. 


* Rees v. City of Watertown, 19 Wall. 107, 120; United States v. 
County of Macon, 99 U. 8. 582, 590. 

® Elwell v. Fosdick, 134 U.S. 500, 512, 513; Richter v. Jerome, 123 
U. S. 233, 246-7. 
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It is sufficient to state as to this contention that the 
issues of fraud and collusion raise no questions which 
the Supreme Court of Arkansas was not competent finally 
to decide. And the Supreme Court of Arkansas points 
out that under controlling Arkansas law the Chancery 
decrees “could only have been set aside on appeal or by 
direct action to annul them on the ground of fraud, and 
as we have said no appeals were taken, and no fraud on 
the court in which the decrees were rendered, is reflected 
by this record.” ™ 

But petitioners nevertheless insist that the state court’s 
chancery decrees cannot avail the landowners because 
of the subsequent judgments of the Federal District 
Court. 

Second. The Judgments of the Federal District Court. 

Petitioners pleaded the final judgments of the Federal 
District Court as conclusive adjudications of the issues 
raised by the landowners’ defense based upon the Chan- 
cery decrees. The refusal of the court below to accept 
the District Court’s judgments as determinative of the 
individual landowners’ liabilities constituted, petitioners 
claim, a denial of full faith and credit to those federal 
judgments. With this contention we do not agree. 

In order that the District might be afforded a basis 
for suits in the state courts to recover taxes with which to 
pay the judgment against it, the District Court ordered 
a mandatory injunction requiring county officials to 
extend on their books drainage taxes against all the lands 
in the District as a whole, including those here involved. 
This preliminary to state court suits in which the actual 
respective liabilities of the individual landowners could 
be determined was performed, and thereby this provision 
of the injunction was carried out. The Commissioners 
were also enjoined to file and prosecute suits in the state 


“198 Ark. 743, 753; 131 S. W. 2d 620, 625; 132 S. W. 2d 658. 
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courts to collect all such taxes that were delinquent. 
This was done. Irrespective of whether the District 
was empowered to represent the landowners when the 
extension of taxes as a whole was ordered, by its manda- 
tory injunction the District Court did not attempt to 
foreclose the state court from hearing all matters of per- 
sonal defense which individual landowners might plead 
in the suits for collection. Instead, the District Court 
appropriately left for the state court’s determination any 
such personal defenses available under Arkansas law.” 
And here the Supreme Court of Arkansas has sustained 
as personal defenses the decrees of payment and dis- 
charge obtained by individual landowners in Arkansas 
courts of competent jurisdiction. Accordingly, peti- 
tioners misconstrue entirely the decree of the District 
Court in arguing that unless its injunction is carried 
out without any reference to the prior state court decrees, 
injunctions by a state court will be permitted to obstruct 
the execution of a federal court’s judgment.'* In view 
of our construction of the mandatory injunction and the 
fact that its mandates have been fully carried out, it is 
unnecessary for us to consider the existence or present 
vitality of the doctrine said to be established by the cases 
relied upon by petitioners.’ 

The substantial effect of the District Court’s judgments 
was no more than a determination that a total balance 
was still due the complaining certificate holders by the 
District; that drainage taxes sufficient to discharge this 


® Cf. Arkansas v. St. Louis-San Francisco Ry. Co., 269 U.S. 172, 
176; Chandler v. Peketz, 297 U.S. 609, 611. 

* Petitioners rely upon Riggs v. Johnson County, 6 Wall. 166; 
United States v. Council of Keokuk, Id., 514; The Mayor v. Lord, 
9 Wall. 409; The Supervisors v. Durant, Id., 415; Hawley v. Fair- 
banks, 108 U. 8. 543. 

“ But see Erie R. Co. v. Tompkins, 304 U.S. 64, 78 and Ruhlin v. 
New York Life Ins. Co., Id., 202, 205. 
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balance should be extended on the proper county tax 
books in accordance with Arkansas law; and that suits 
against individual landowners be filed for judicial ascer- 
tainment of their proportionate shares of the total. 
Neither the adjudication of the total liability nor the 
order for extension of drainage taxes on the local tax 
books was an adjudication of the varying proportionate 
liabilities of the respective landowners. Determination 
of these liabilities was properly left for the state court. 
A decreed total liability for the District was still consist- 
ent with the principle that “when the proportion [taxable 
against a particular tract] is ascertained and paid, it is 
no longer or further liable. It is discharged. The resi- 
due of the tax is to be obtained from other sources.” ** 
These landowners were neither served with process nor 
heard in either the certificate holders’ suit against the 
District or the mandatory injunction proceeding. No 
relief against them as individuals was either sought or 
adjudged. The Commissioners did represent all land- 
owners in unsuccessfully defending the certificate holders’ 
suit for an adjudication of the total collective corporate 
obligation of the District as an entity. In the present 
suit the landowners have not asserted, and the Supreme 
Court of Arkansas has not upheld, any attack upon that 
judgment, which might be valid although uncollectible 
against the District or any individual landowners."* The 
fact that the Commissioners, in the injunction proceed- 
ings against the District, unsuccessfully attempted to in- 
terpose defenses peculiar and personal to the individual 
landowners cannot foreclose the individual landowners, 
who were not present, from thereafter pleading a defense 
otherwise valid. Certainly, the decree in the injunction 
suit in the federal court would not prevent an individual 
property owner from subsequently interposing the de- 


* Rees v. City of Watertown, supra, 119-20. 
* Barkley v. Levee Commission, 93 U.S. 258, 265-6. 
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fense that his property was not in fact included within 
the Drainage District.** Cognate personal defenses, such 
as the one that a landowner’s proportionate drainage tax 
liability has been declared by the judgment of a com- 
petent tribunal to have been “ascertained and paid,” were 
not foreclosed by the Federal District Court’s judgments. 
The judgments of the federal court were not denied full 

faith and credit by the Supreme Court of Arkansas. 
Affirmed. 


Mr. Justice McREyNo ps took no part in the decision 
of this case. 





UNITED STATES v. SHAW, ADMINISTRATOR 
DE BONIS NON. 


CERTIORARI TO THE SUPREME COURT OF MICHIGAN. 


No. 570. Argued February 27, 1940.—Decided March 25, 1940. 


1. A suit against the United States may be brought only with 
consent given, and in the courts designated, by statute. P. 500. 
2. The United States, by filing a claim against an estate in a state 
probate proceeding, does not subject itself to a binding, though 
not enforcible, ascertainment and allowance of a cross-claim 
against itself, in excess of set-off. The Thekla, 266 U. S. 328, 

distinguished. Pp. 501-504. 

3. By taking over the assets of the Fleet Corporation and assuming 
its obligations, the United States did not waive its immunity from 
suit in a state court on a counter-claim based on the corporation’s 
breach of contract. P. 505. 

290 Mich. 311; 287 N. W. 477, reversed. 


CerTIORARI, 308 U. S. 548, to review the affirmance of 
a decree in probate holding the United States indebted 
to a decedent’s estate on a counter-claim. 


* Ocean Beach Heights, Inc. v. Brown-Crummer Investment Co., 
302 U.S. 614. Cf. Normandy Beach Dev. Co. v. United States, 69 
F. 2d 105. 
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Solicitor General Biddle, with whom Assistant At- 
torney General Shea and Messrs. Melvin H. Siegel, Paul 
A. Sweeney, and Thomas E. Harris were on the brief, 
for the United States. 


Messrs. Eugene F. Black and Shirley Stewart, with 
whom Mr. Howell Van Auken was on the brief, for 
respondent. 

The probate court’s order is a judicial ascertainment 
or determination of the amount owing and does not con- 
stitute a money judgment against the United States. 
United States v. Eckford, 6 Wall. 487; The Gloria, 286 
F. 188. Cf., United States v. National City Bank, 83 F. 
2d 236, cert. den. 299 U.S. 563; s. e. 4 F. Supp. 417. 

The order was proper under the decisions of this Court. 
United States v. The Thekla, 266 U.S. 328. 

The United States voluntarily entered a state court 
having jurisdiction in rem over the res of an estate and 
asserted, in accordance with the local statutory practice, 
a claim against the res. In accordance with the manda- 
tory requirements of the same local practice, a counter- 
claim was duly asserted and it was thereafter upheld on 
the merits. There is no essential difference between the 
act of joining in suit in the one case and the act of entry 
into court for assertion of claim in the present ease. The 
principle of The Thekla is applicable to proceedings in- 
stituted by the Government in modern courts of law, 
equity and admiralty. See American Propeller Co. v. 
United States, 300 U. S. 475; United States v. National 
City Bank, 83 F. 2d 236; cert. den. 299 U. S. 563; 
Guaranty Trust Co. v. United States, 304 U.S. 126; The 
Gloria, 286 F. 188, 200; Dexter and Carpenter v. Kunglig 
Jarnvagsstyrellsen, 43 F. 2d 708; United States v. Amer- 
ican Ditch Assn., 2 F. Supp. 868; United States v. Stand- 
ard Oil Co., 21 F. 2d 655; The Barbara Cates, 17 F. 244; 
United States v. East, 80 F. 2d 134; United States v. 
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Moscow-Idaho Seed Co., 14 F. Supp. 135; United States 
v. Equitable Trust Co., 283 U.S. 745. 

Cf., Danforth v. United States, 102 F. 2d 5; 308 U.S. 
271. 

For the purposes of the jurisdictional question dealt 
with in The Thekla, a libel in admiralty is like a bill for 
an account, Goldthwait v. Day, 149 Mass. 185, 187; and 
even more like a claim against the res of an estate in 
charge of a court, Foote v. Foote, 61 Mich. 192. 

The doctrine of The Thekla has since aided decision 
in United States v. National City Bank, 83 F. 2d 236; 
cert. den. 299 U. S. 563; American Propeller Co, v. 
United States, 300 U. S. 476; Guaranty Trust Co. v. 
United States, 304 U. S. 134; United States v. U. S. 
Fidelity & Guaranty Co., 106 F. 2d 804. See Keifer & 
Keifer v. Reconstruction Finance Corp., 306 U. S&. 
381. 

Immunity from affirmative judgment or judicial as- 
certainment in this case, if any, was waived when the 
United States, having already taken a general assignment 
of assets and receivables from the Fleet Corporation, dis- 
solved the latter and assumed its obligations, by the Act 
of June 29, 1936. 


Mr. Justice Reep delivered the opinion of the 
Court. 


In 1918 Sydney C. McLouth contracted to construct 
nine tugs for the United States Shipping Board Emer- 
gency Fleet Corporation. On May 24, 1920, the contract 
was cancelled and the parties entered into a settlement 
agreement providing that McLouth was to keep as bailee 
certain materials furnished him for use in building the 
tugs and that the Fleet Corporation was to assume 
certain of McLouth’s subcontracts and commitments. 
Among the commitments assumed was a contract of Mc- 


215234°—40——82 
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Louth’s to purchase lumber from the Ingram-Day Lum- 
ber Company. The Lumber Company obtained a judg- 
ment against McLouth for $42,789.96 for breach of this 
contract,’ and, McLouth having died in 1923, filed its 
claim on the judgment in the probate court of St. Clair 
County, Michigan. Subsequently the United States ob- 
tained a judgment of $40,165.48 against McLouth’s ad- 
ministrator,? representing damages for the conversion of 
the materials left with McLouth as bailee, and claim on 
this judgment was filed in the probate court. The ad- 
ministrator, respondent here, having presented without 
success the Lumber Company’s judgment to the General 
Accounting Office,* sought to set off that judgment 
against the judgment of the United States. The probate 
court allowed the claim of the United States and denied 
the set-off, but its ruling as to the set-off was reversed on 
appeal to the Michigan Supreme Court.‘ The adminis- 
trator then petitioned the probate court to grant statu- 
tory judgment of the balance due the estate. The court 
found that the claim of the United States, with interest, 
amounted to $49,442.41 and the Lumber Company’s 
claim to $73,071.38 and “ordered, adjudged and ascer- 
tained” that the United States was indebted to the estate 
for the difference, $23,628.97, “and that such indebted- 
ness be and the same is hereby allowed as and determined 
to be a proper claim which is owing to said estate by the 
United States of America.” The probate court’s judg- 
ment was affirmed on appeal.° 


*Ingram-Day Co. v. McLouth, 275 U. S. 471. 

* Shaw v. United States, 75 F. 2d 175. 

* The Act of March 3, 1797, 1 Stat. 512, 514, as amended, 28 U.S.C. 
§ 774, provides that in “suits brought by the United States against 
individuals, no claim for a credit shall be admitted . . . except such 
as appear to have been presented to the General Accounting Office for 
its examination, and to have been by it disallowed. . . .” 

*In re McLouth’s Estate, 281 Mich. 191; 274 N. W. 759. 

*290 Mich. 311; 278 N. W. 477. 

















UNITED STATES v. SHAW. 
495 Opinion of the Court. 


On this certiorari we are concerned with the question 
whether the United States by filing a claim against an 
estate in a state court subjects itself, in accordance with 
local statutory practice, to a binding, though not imme- 
diately enforceable, ascertainment and allowance by the 
state court of a cross-claim against itself. 

Because of different views of other federal courts as to 
the decisions of this Court in the important federal field 
of cross-claims against the United States,° we granted 
certiorari.’ United States v. United States Fidelity & 
Guaranty Company * involves this question. 

The statute of Michigan under which this ascertain- 
ment of indebtedness was made, so far as pertinent, is set 
out in the footnote.? There is no contention on the part 
of respondent that the judgment is enforceable against the 
United States even in the limited sense of statutory di- 
rection to report the judgment to Congress as in the Court 


*Cf. United States v. Eckford, 6 Wall. 484; The Thekla, 266 U. S. 
328. In re Patterson-MacDonald Shipbuilding Co., 293 F. 192 (C. C 
A. 9), certiorari denied, sub nom. McLean v. Australia, 264 U. 8. 582. 
Roumania v. Guaranty Trust Co., 250 F. 341 (C. C. A. 2), certiorari 
denied, 246 U. S. 663; United States v. Nipissing Mines Co., 206 F. 
431, 434 (C. C. A. 2); Adams v. United States, 3 Ct. Cls. 312, 333; 
Peterson v. United States, 26 Ct. Cls. 93, 98. United States v. Na- 
tional City Bank, 83 F. 2d 236 (C. C. A. 2), certiorari denied, 299 
U. S. 563; American Propeller Co. v. United States, 300 U. S. 475; 
Guaranty Trust Co. v. United States, 304 U. 8. 126. 

*308 U.S. 548. 

* Post, p. 506. 

* Compiled Laws of Michigan (1929), c. 266, § 15682: 

“Set-offs in settlement of claims. Sec. 9. When a creditor against 
whom the deceased had claims shall present a claim to the commis- 
sioners, the executor or administrator shall exhibit the claims of the 
deceased in offset to the claims of the creditor, and the commissioners 
shall ascertain and allow the balance against or in favor of the estate, 
as they shall find the same to be; but no claim barred by the statute 
of limitations shall be allowed by the commissioners in favor of or 
against the estate, as a set-off or otherwise.” 











500 OCTOBER TERM, 1939. 


Opinion of the Court. 309 U.S. 


of Claims Act * or the Merchant Marine Act.” Execu- 
tion against property of governmental agencies subjected 
to such procedure by statute is sometimes allowed.” The 
position taken is that the probate court judgment is a 
“final determination” of the rights of the litigants, how- 
soever such rights may later become important. We are 
not here concerned with the manner of collection. Such 
was the holding of the Supreme Court of Michigan.” 

The state procedure for the determination of the bal- 
ance against or in favor of an estate, which was employed 
here, was the recognized method of closing an estate at 
the time of the probate judgment. The probate judge 
was empowered to act as commissioner under the statute 
quoted above.‘ His decision unreviewed was considered 
final." The determination of the probate court between 
private parties was enforceable without reéxamination in 
the circuit court.” Even the right to execution is not 
essential to a complete judicial process.” The order en- 
tered was a final determination of the amounts due the 
estate by the United States on this claim and cross-claim 
if the probate court had jurisdiction to render the order 
against the petitioner. 

Whether that jurisdiction exists depends upon the 
effect of the voluntary submission to the Michigan court 
by the United States of its claim against the estate. As 
a foundation for the examination of that question we 
may lay the postulate that without specific statutory 
consent, no suit may be brought against the United 


”31 U.S.C. § 226. 

"46 U.S.C. § 11138. 

” Federal Housing Administration v. Burr, ante, p. 242. 

* 290 Mich. 311; 287 N. W. 477. 

*3 Comp. Laws Mich. (1929), § 15681. 

* Flynn v. Lorimer’s Estate, 141 Mich. 707; 105 N. W. 37. 

® Shurbun v. Hooper, 40 Mich. 503. 

* Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U. S. 249, 263; 
Flynn v. Lorimer’s Estate, 141 Mich. 707; 105 N. W. 37. 
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States.** No officer by his action can confer jurisdic- 
tion.” Even when suits are authorized they must be 
brought only in designated courts.*” The reasons for this 
immunity are imbedded in our legal philosophy. They 
partake somewhat of dignity and decorum, somewhat of 
practical administration, somewhat of the political de- 
sirability of an impregnable legal citadel where govern- 
ment as distinct from its functionaries may operate un- 
disturbed by the demands of litigants. A sense of justice 
has brought a progressive relaxation by legislative en- 
actments of the rigor of the immunity rule. As repre- 
sentative governments attempt to ameliorate inequalities 
as necessities will permit, prerogatives of the government 
yield to the needs of the citizen. By the act of March 3, 
1797, and its successor legislation, as interpreted by this 
Court, cross-claims are allowed to the amount of the 
government’s claim, where the government voluntarily 
sues." Specially designated claims against the United 
States may be sued upon in the Court of Claims or the 
district courts under the Tucker Act.” Special govern- 
ment activities, set apart as corporations or individual 
agencies, have been made suable freely. When authority 
is given, it is liberally construed.” As to these matters 
no controversy exists. 

Respondent contends this immunity extends, however, 
only to original suits; that when a sovereign voluntarily 
seeks the aid of the courts for collection of its indebted- 


* Kansas v. United States, 204 U. 8. 331; United States v. Thomp- 
son, 98 U. 8. 486, 489, 490; Buchanan v. Alexander, 4 How. 20. 

® Stanley v. Schwalby, 162 U. S. 255, 270; Carr v. United States, 
98 U. 8. 433, 437. 

” Minnesota v. United States, 305 U. 8. 382, 388. 

* 1 Stat. 512, 514; R.S. § 951; 28 U.S. C. § 774. United States 
v. Wilkins, 6 Wheat. 135, 144. 

=98 U.S. C. §§ 41 (20), 250. 

* Keifer & Keifer v. Reconstruction Finance Corp., 306 U. 8. 381; 
Federal Housing Administration v. Burr, supra. 
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ness it takes the form of a private suitor and thereby 
subjects itself to the full jurisdiction of the court. The 
principle of a single adjudication is stressed, as is the 
necessity for a complete examination into the cross-claim, 
despite attendant dislocation of government business by 
the appearance of important officers at distant points 
and the production of documents as evidence, to justify 
the allowance of an offset to the government’s claim." 
It is pointed out that surprise is not involved as no cross- 
claim may be proven until after submission to and refusal 
by the government accounting officers.** Respondent 
further insists that his position is supported by The 
Thekla* and subsequent decisions quoting its language.” 
Emphasis is placed upon the fact that these probate 
proceedings are in rem or quasi in rem ** as were the libels 
in admiralty in The Thekla. 

It is not our right to extend the waiver of sovereign 
immunity more broadly than has been directed by the 
Congress. We, of course, intimate no opinion as to the 
desirability of further changes. That is immaterial. 
Against the background of complete immunity we find 
no Congressional action modifying the immunity rule in 
favor of cross-actions beyond the amount necessary as 
a set-off. 

The Thekla turns upon a relationship characteristic of 
claims for collision in admiralty but entirely absent in 
claims and cross-claims in settlement of estates. The 
subject matter of a suit for damages in collision is not the 
vessel libelled but the collision. Libels and cross-libels 
for collision are one litigation and give rise to one 


* United States v. Wilkins, supra. 

*28 U.S.C. § 774. 

* 266 U. S. 328. 

* See note 33, infra. 

* United States v. Bank of New York Co., 296 U. S. 463, 477; 
Montgomery v. Wayne Circuit Judge, 284 Mich. 430. 
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liability.” In equal fault, the entire damage is divided. 
As a consequence when the United States libels the vessel 
of another for collision damages and a cross-libel is filed, 
it is necessary to determine the cross-libel as well as the 
original libel to reach a conclusion as to liability for the 
collision. That conclusion must be stated in terms of 
responsibility for damages. In The Thekla opinion the 
cases of Jllinois Central R. Co. v. Public Utilities Com- 
mission *® and Nassau Smelting Works v. United States ™ 
were cited in support of the statement that “. . . gener- 
ally speaking a claim that would not constitute a cause 
of action against the sovereign cannot be asserted as a 
counterclaim.” This Court then said: “We do not qual- 
ify the foregoing decisions in any way.” In the Smelting 
case this Court had said, two weeks before, on a certificate 
as to the jurisdiction of the district court to consider a 
counterclaim: 


“The objection to a suit against the United States is 
fundamental, whether it be in the form of an original 
action or a set-off or a counterclaim. Jurisdiction in 
either case does not exist unless there is specific congres- 
sional authority for it. Nor is there doubt that the ques- 
tion is one which involves the jurisdiction of the District 
Court as a federal court under the statutes of the United 
States, for the jurisdiction of the District Court in this 
regard is wholly dependent on such statutes.” * 


There is little indication in the facts or language of The 
Thekla to indicate an intention to permit generally un- 
limited cross-claims. Quotations from The Thekla in 
later opinions of this Court are used to illustrate prob- 


* Bowker v. United States, 186 U.S. 135, 139. 
*” 245 U.S. 493, 504, 505. 

* 266 U.S. 101. 

“Id., 106. 
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lems entirely apart from the one under consideration 
here.** 

The suggestion that the order of the probate court. is 
in reality not a judgment but only a “judicial ascertain- 
ment” of credits does not affect our conclusion. No judg- 
ment against the United States is more than that. But 
such an entry, if within the competence of the court pass- 
ing the order, would be res judicata of the issue of indebt- 
edness.“* The suggestion springs from the opinion in 
United States v. Eckford.”’ These words there appear: 

“Without extending the argument, we adopt the views 
expressed by this court in the case of De Groot v. United 
States, (5 Wall. 482) decided at the last term, that when 
the United States is plaintiff and the defendant has 
pleaded a set-off, which the acts of Congress have author- 
ized him to do, no judgment can be rendered against the 
government, although it may be judicially ascertained 
that, on striking a balance of just demands, the govern- 
ment is indebted to the defendant in an ascertained 
amount.” 


The Court had just written that no action could be sus- 
tained against the government without consent and that 
to permit a demand in set-off to become the foundation 
of a judgment would be the same thing as sustaining the 
prosecution of a suit.*° The language quoted above 
means no more than that no judgment may be entered 
against the government even though the court has ascer- 
tained, through its processes, that the government is ac- 
tually indebted to the defendants. The judgment should 
be limited to a dismissal of the government’s claim. 

In the Eckford case this Court was dealing with the 
litigation at a more advanced stage than the present liti- 


* American Propeller Co. v. United States, 300 U. 8. 475, 478; 
Guaranty Trust Co. v. United States, 304 U.S. 126, 134. 

“ Williams v. United States, 289 U. 8. 553, 564. 

* 6 Wall. 484, 491. 

* Cf. Reeside v. Walker, 11 How. 272, 290. 
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gation has reached. The United States had sued Eck- 
ford’s executors on his bond in the District Court for the 
Southern District of New York. They pleaded a set-off, 
a balance was found in their favor and a judgment en- 
tered that the executors were entitled to be paid the 
amount found. Suit in the Court of Claims was insti- 
tuted by the executors, the record was proven, over ob- 
jection, and judgment entered accordingly. Conse- 
quently a reversal of the Court of Claims was the only 
step necessary. This Court did not deal with the New 
York judgment.” 

We have considered respondent’s further argument 
that sovereign immunity was waived when the United 
States took possession of the assets of its agent the Fleet 
Corporation prior to the institution of this action, and 
later, but prior to the entry of the probate judgment ap- 
pealed from, assumed the Corporation’s obligations by 
the act of June 29, 1936.°° We see nothing in these trans- 
actions which indicates an intention to waive the im- 
munity of the United States in the state courts. 

Reversed. 


Mr. Justice McReryNo ps took no part in the decision 
of this case. 


* Cf. Schaumburg v. United States, 103 U. S. 667. 

*49 Stat. 1987: 

“Sec. 203. The United States Shipping Board Merchant Fleet Cor- 
poration shall cease to exist and shall stand dissolved. All the records, 
books, papers, and corporate property of said dissolved corporation 
shall be taken over by the Commission. All existing contractual obli- 
gations of the dissolved corporation shall be assumed by the United 
States. Any suit against the dissolved corporation pending in any 
court of the United States shall be defended by the Commission upon 
behalf of the United States, under the supervision of the Attorney 
General, and any judgment obtained against the dissolved corporation 
in any such pending suit shall be reported to Congress in the manner 
provided in section 226, title 31, United States Code, for reporting 
judgments against the United States in the Court of Claims.” 
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UNITED STATES v. UNITED STATES FIDELITY 
& GUARANTY CO. et AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT. 


No. 569. Argued February 27, 1940—Decided March 25, 1940. 


In a reorganization proceeding in the District Court for the West- 
ern District of Missouri under § 77B of the Bankruptcy Act, the 
United States filed a claim in behalf of the Choctaw and Chicka- 
saw Nations. The court allowed it but allowed the debtor's 
cross-claim for a larger amount and decreed the balance in favor 
of the debtor against the Nations to be “collected in the manner 
provided by law.” The validity of the judgment to the extent 
that it satisfied the principal claim was conceded. In another suit 
in Oklahoma by the United States for the Indian Nations against 
the surety on a bond given by the debtor, the debtor pleaded the 
former judgment as res judicata and asked for a determination of 
accounts. Held: 

1. The Indian Nations and the United States acting for them are 
exempt from suits and also from cross suits, except when authorized, 
and in the courts designated, by Act of Congress. P. 512. 

2. The judgment, in so far as it undertakes to fix a credit 
against the Indian Nations, is void and can not be given the 
effect of res judicata in other litigation. P. 512. 

3. The immunity from suit of the United States and of In- 
dian Nations in tutelage can not be waived by official failure 
to object to the jurisdiction or to appeal from the judgment. In 
the absence of statutory consent to the suit, the judgment is sub- 
ject to collateral attack. Chicot County Drainage Dist. v. Baxter 
State Bank, 308 U.S. 371, distinguished. P. 513. 

4. Where a judgment in the District Court was entered be- 
fore the effective date of the Rules of Civil Procedure, questions 
as to parties are governed by the Conformity Act. P. 516. 

Semble that under the procedure of Oklahoma a principal 
in a bond, though he can not compel his admission as a party 
defendant in a suit against the surety, becomes such, in effect, if 
allowed without objection to file his intervening petition. 

5. Under the Act of April 26, 1906, which provided that where 
suit is brought in any United States court in the Indian Territory 
by or on behalf of any of the Five Civilized Tribes to recover 
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moneys claimed to be due and owing such Tribe, the party de- 
fendants shall have the right to set up and have adjudicated claims 
against the Tribe, and that any balance that may be found due 
by the Tribe shall be paid by the Treasurer of the United 
States out of its funds, etc., the question who are “defendants” 
is a federal question. P. 516. 

106 F. 2d 804, reversed. 


CERTIORARI, 308 U. S. 548, to review the affirmance of 
a judgment of the District Court for the Eastern District 
of Oklahoma, 24 F. Supp. 961, which, in reliance upon a 
judgment of the District Court for the Western District 
of Missouri, rejected a claim made by the United States 
on behalf of the Choctaw and Chickasaw Nations and 
allowed against them a counter-claim of interveners. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Littell and Mr. Thomas E. Harris were on 
the brief, for the United States. 


Messrs. Bower Broaddus and Julian B. Fite for re- 
spondents. ; 

The counterclaim is not against the United States but 
the Tribes. United States v. Algoma Lumber Co., 305 
U. S. 415; Folk v. United States, 233 F. 177; United 
States v. Ft. Smith & Western Ry. Co., 195 F. 211. 

The federal court in Missouri had jurisdiction to render 
an affirmative judgment against the Tribes. Act of 
April 26, 1906, § 18; ¢. 1876, 34 Stat. 137, 144, considered 
with statutes conferring jurisdiction on the District 
Courts. 

A transitory action in the name of the United States 
must be brought in the district in which the defendant 
resides. 

Congress has consented to an affirmative judgment 
against the Tribes, and any right to have the claim 
confined in the federal courts of Oklahoma was waived 
by contesting the claim in Missouri. Dist’g Illinois Cen- 
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tral R. Co. v. Public Utilities Comm’n, 245 U. S. 493. 
See, Peoria & Pekin Union R. Co. v. United States, 263 
U. S. 528. 535; Richardson vy. Fajardo Sugar Co., 241 
U.S. 44, 47. 

The determination of the question of jurisdiction by 
the court in Missouri may not be assailed collaterally. 
Chicot County Drainage Dist. v. Baxter State Bank, 
308 U.S. 371; Stoll v. Gottlieb, 305 U. 8. 165. 

When the claim of the Tribes was submitted to the 
Missouri court the United States and the Tribes were 
litigants like any other suitor. Richardson v. Fajardo 
Sugar Co., 241 U. 8S. 44; Porto Rico v. Ramos, 232 U.S. 
627; Folk v. United States, 233 F. 177. The Tribes as 
now constituted are not sovereigns immune from suit. 
The defense of sovereign immunity was waived. 

As the court in Missouri had jurisdiction, its judgment 
was binding in the Oklahoma suit. Dist’g United States 
v. Eckford, 6 Wall. 484. When suing on behalf of the 
Tribes, the United States has no greater right than they. 
Folk v. United States, 233 F. 177: United States v. Ft. 
Smith & Western Ry. Co., 195 F. 211. 

The matter before the court in Missouri was one to 
which its jurisdiction would extend between ordinary 
litigants, as the suit arose under the laws and treaties of 
the United States, Jud. Code 24 (1), 28 U.S.C. § 41 (1). 

The case was in equity, so whether the right to counter- 
claim be procedural or substantive (see The Gloria, 286 
F. 188), the defendant could interpose it and obtain an 
affirmative judgment. Equity Rule 30. 

The trend of modern authorities is to differentiate be- 
tween the authority to render a judgment and the author- 
ity to order its enforcement. The Gloria, 286 F. 188; 
The Newbattle, 10 Prob. Div. 33; United States v. Nues- 
tra Senora De Regla, 108 U. 8.92; The Paquete Habana, 
189 U. 8S. 453; United States v. The Thekla, 266 U. S. 
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328; Guaranty Trust Co. v. United States, 304 U.S. 126; 
Dexter and Carpenter v. Kunglig Jarnvagsstyrellsen, 43 
F. 2d 705; Russia v. Bankers’ Trust Co., 4 F. Supp. 417, 
affirmed United States v. National City Bank of New 
York, 83 F. 2d 236, cert. den. 299 U. S. 563. 

When the judgment was rendered in Missouri the claim 
theretofore existing was merged in it. Wycoff v. Ep- 
worth Hotel Co., 146 Mo. App. 554. 

The interveners came in as party defendants, without 


objection, and their claim was properly allowed under 
the Act of 1906. 


Mr. Justice Reep delivered the opinion of the Court. 


This certiorari brings two questions here for review: 
(1) Is a former judgment against the United States on a 
cross-claim, which was entered without statutory au- 
thority, fixing a balance of indebtedness to be collected 
as provided by law, res judicata in this litigation for col- 
lection of the balance; and (2) as the controverted former 
judgment was entered against the Choctaw and Chicka- 
saw Nations, appearing by the United States, does the 
jurisdictional act of April 26, 1906, authorizing adjudica- 
tion of cross demands by defendants in suits on behalf of 
these Nations, permit the former credit, obtained by 
the principal in a bond guaranteed by the sole original 
defendant here, to be set up in the present suit. 

Certiorari was granted * because of probable conflict, on 
the first question, between the judgment below and 
Adams v. United States * and because of the importance 
of clarifying the meaning of the language in United 
States v. Eckford* relating to the judicial ascertainment 


*308 U. S. 548. 
*3 Ct. Cls. 312. 
*6 Wall. 484. 
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of the indebtedness of the Government on striking a bal- 
ance against the United States where cross-claims are in- 
volved. A somewhat similar question arises in United 
States v. Shaw. The second question was taken because 
its solution is involved in certain phases of this litigation. 

The United States, acting for the Choctaw and Chick- 
asaw Nations, leased some coal lands to the Kansas and 
Texas Coal Company, with the respondent United States 
Fidelity and Guaranty Company acting as surety on a 
bond guaranteeing payment of the lease royalties. By 
various assignments the leases became the property of 
the Central Coal and Coke Company, as substituted 
lessee, the Guaranty Company remaining as surety. The 
Central Coal and Coke Company went into receivership 
in the Western District of Missouri, and the United 
States filed a claim for the Indian Nations for royalties 
due under the leases. Answering this claim, the Central 
Coal and Coke Company denied that any royalties were 
owing and claimed credits against the Nations for 
$11,060.90. By order of the court, reorganization of the 
Coal Company under § 77B of the Bankruptcy Act was 
instituted and the trustee took possession from the re- 
ceivers. In the reorganization proceedings the claim of 
the Nations was allowed for $2,000, the debtor’s cross- 
claim was allowed for $11,060.90, and the court on Feb- 
ruary 19, 1936, decreed a balance of $9,060.90 in favor of 
the debtor, to be “collected in the manner provided by 
law.” No review of this judgment of the Missouri dis- 
trict court was ever sought. 

On December 24, 1935, the United States, on its own 
behalf and on behalf of the Indian Nations, filed the 
present suit in the Eastern District of Oklahoma against 
the Guaranty Company, as surety on the royalty bond, 
for the same royalties involved in the Missouri proceed- 


* Ante, p. 495. 
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ings. After the judgment of the Missouri district court, 
the Guaranty Company pleaded that judgment as a bar 
to recovery by the United States. The trustee of Central 
Coal and Coke Company, and the Central Coal and Coke 
Corporation, which had taken over certain interests in 
the assets of the Coal Company, alleged by a petition for 
leave to intervene, and, upon its allowance without objec- 
tion, by an intervening petition, that they were necessary 
and proper parties because each had an interest in the 
judgment of the Missouri court; they pleaded the Mis- 
souri judgment as determinative and pleaded the merits 
of the counterclaims by setting up the facts which sup- 
ported the judgment; they asked for a decree that the 
Missouri judgment was valid, for a determination of ac- 
counts between themselves and the Indian Nations, and 
for all other proper relief. Replying to the answer of 
the surety and the petition of the interveners, the United 
States pleaded that the Missouri judgment was void as 
to the interveners’ cross-claims because the court was 
“without jurisdiction to render the judgment” against 
the United States and denied fhe cross-claims on the 
merits. The district court concluded that the Missouri 
judgment barred the claim against the surety and en- 
titled the interveners to a judgment against the Indian 
Nations in the amount of the balance found by the Mis- 
souri court. This judgment the Circuit Court of Appeals 
affirmed.’ 

A.—By concession of the Government the validity of 
so much of the Missouri judgment as satisfies the Indian 
Nations’ claim against the lessee is accepted. This con- 
cession is upon the theory that a defendant may, without 
statutory authority, recoup on a counterclaim an amount 
equal to the principal claim.° 


*106 F. 2d 804. 
* Bull v. United States, 295 U.S. 247, 261. 
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B.—We are of the view, however, that the Missouri 
judgment is void in so far as it undertakes to fix a credit 
against the Indian Nations. In United States v. Shaw‘ 
we hold that cross-claims against the United States are 
justiciable only in those courts where Congress has con- 
sented to their consideration. Proceedings upon them 
are governed by the same rules as direct suits. In the 
Missouri proceedings in corporate reorganization, the 
United States, by the Superintendent of the Five Civil- 
ized Tribes for the Choctaw and Chickasaw Nations, filed 
a claim on behalf of the Indian Nations. This it is au- 
thorized to do. No statutory authority granted juris- 
diction to the Missouri Court to adjudicate a cross-claim 
against the United States. The public policy which ex- 
empted the dependent as well as the dominant sovereign- 
ties from suit without consent ** continues this immunity 
even after dissolution of the tribal government. These 
Indian Nations are exempt from suit without Congres- 
sional authorization.“ It is as though the immunity 
which was theirs as sovereigns passed to the United 
States for their benefit, as their tribal properties did. 


* Ante, p. 495. 

* Heckman vy. United States, 224 U. 8. 413, 442; Mullen v. United 
States, 224 U. 8. 448, 451; United States v. Rickert, 188 U. S. 432. 
These cases discuss, also, the relationship between the United States 
and the Choctaw and Chickasaw Nations. See also United States v. 
Choctaw etc. Nations, 179 U. 8. 494, 532; Choctaw Nation v. United 
States, 119 U. 8. 1, 28. 

Act of June 7, 1897, 30 Stat. 62,83; Atoka Agreement, 30 Stat. 495, 
505; Act of March 3, 1901, 31 Stat. 1447; Act of April 26, 1906, 34 
Stat. 137, 144. Under § 28 of the Act of April 26, 1906, the tribal 
existence of the Chickasaw and Choctaw Nations is continued as 
modified by that and other acts. 

° Cf. United States v. Algoma Lumber Co., 305 U. 8. 415. 

” Cf. Cherokee Nation v. Georgia, 5 Pet. 1. 

“Turner v. United States, 248 U. 8. 354, 358; Adams v. Murphy, 
165 F. 304, 308; Thebo v. Choctaw Tribe of Indians, 66 F. 372. 
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Possessing this immunity from direct suit, we are of the 
opinion it possesses a similar immunity from cross-suits. 
This seems necessarily to follow if the public policy which 
protects a quasi-sovereignty from judicial attack is to be 
made effective. The Congress has made provision for 
cross-suits against the Indian Nations by defendants.” 
This provision, however, is applicable only to “any United 
States court in the Indian Territory.” Against this con- 
clusion respondents urge that as the right to file the claim 
against the debtor was transitory, the right to set up the 
cross-claim properly followed the main proceeding.** The 
desirability for complete settlement of all issues between 
parties must, we think, yield to the principle of immun- 
ity. The sovereignty possessing immunity should not be 
compelled to defend against cross-actions away from its 
own territory or in courts not of its own choice, merely 
because its debtor was unavailable except outside the 
jurisdiction of the sovereign’s consent. This reasoning is 
particularly applicable to Indian Nations with their un- 
usual governmental organization and peculiar problems. 

But, it is said that there was a waiver of immunity by 
a failure to object to the jurisdiction of the Missouri 
District Court over the cross-claim. It is a corollary to 
immunity from suit on the part of the United States and 
the Indian Nations in tutelage that this immunity cannot 
be waived by officials. If the contrary were true, it 
would subject the Government to suit in any court 
in the discretion of its responsible officers. This is not 
permissible.** 


* Act of April 26, 1906, § 18, 34 Stat. 137, 144, 148. 

"Cf. Fidelity Ins., Trust and S. D. Co. v. Mechanics’ Sav. Bank, 
97 F. 297, 303. 

“ Minnesota v. United States, 305 U.S. 382, 388 and cases cited; 
Munro v. United States, 303 U.S. 36, 41; Finn v. United States, 123 
U. S. 227, 232. 


215234°—40——33 
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The reasons for the conclusion that this immunity may 
not be waived govern likewise the question of res 
judicata. As no appeal was taken from this Missouri 
judgment, it is subject to collateral attack only if void. 
It has heretofore been shown that the suability of the 
United States and the Indian Nations, whether directly 
or by cross-action, depends upon affirmative statutory 
authority. Consent alone gives jurisdiction to adjudge 
against a sovereign. Absent that consent, the attempted 
exercise of judicial power is void. The failure of officials 
to seek review cannot give force to this exercise of judicial 
power. Public policy forbids the suit unless consent is 
given, as clearly as public policy makes jurisdiction ex- 
clusive by declaration of the legislative body.” Chicot 
County Drainage District v. Baxter State Bank” is 
inapplicable where the issue is the waiver of immunity. 

In the Chicot County case no inflexible rule as to col- 
lateral objection in general to judgments was declared. 
We explicitly limited our examination to the effect of a 
subsequent invalidation of the applicable jurisdictional 
statute upon an existing judgment in bankruptcy.” To 
this extent the case definitely extended the area of ad- 
judications that may not be the subject of collateral 
attack. No examination was made of the susceptibility 
to such objection of numerous groups of judgments con- 
cerning status,"* extra-territorial action of courts,” or 
strictly jurisdictional and quasi-jurisdictional facts.*° No 
solution was attempted of the legal results of a collision 
between the desirable principle that rights may be ade- 


* Kalb v. Feuerstein, 308 U.S. 433. 

* 308 U.S. 371. 

“See the last paragraph of the opening statement and the first 
paragraph of division Second. 308 U.S. 374, 376. 

* Andrews v. Andrews, 188 U.S. 14. 

* Fall v. Eastin, 215 U.S. 1. 

* Noble v. Union River Logging R. Co., 147 U.S. 165; ef. Johnson 
v. Zerbst, 304 U.S. 458. 
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quately vindicated through a single trial of an issue and 
the sovereign right of immunity from suit. We are of 
the opinion, however, that without legislative action the 
doctrine of immunity should prevail. 

C.—The conclusion that the Missouri judgment is void 
determines this review. There is left in the case, how- 
ever, an issue which requires brief reference to the second 
question upon which certiorari was granted. The inter- 
vening petition set up the facts supporting the claim of 
the interveners against the Indian Nations. An issue 
was made and the evidence of the Missouri controversy 
stipulated for consideration in the present case. As the 
district court determined that the Missouri judgment 
was valid, no finding or conclusion appeared in the judg- 
ment of the district court upon the merits. Respondents 
made no objection to this omission but call attention to 
it in their brief. On a new trial this issue obviously 
will be important. 

It is the contention of the Government that the cross- 
claim cannot be liquidated in this proceeding for the rea- 
son that by the statute under which this suit is brought, 
the right to set up a cross-claim is limited to “party de- 
fendants.” ** Respondents’ reply that as they were ad- 
mitted as interveners without objection, as they have 
an interest in cross-claims arising from the same transac- 
tions which form the basis of the principal suit, and as 
one of them is a principal liable for any judgment against 


* 34 Stat. 137, § 18: 


“Where suit is now pending, or may hereafter be filed in any United 
States court in the Indian Territory, by or on behalf of any one or 
more of the Five Civilized Tribes to recover moneys claimed to be 
due and owing to such tribe, the party defendants to such suit shall 
have the right to set up and have adjudicated any claim it may have 
against such tribe; and any balance that may be found due by any 
tribe or tribes shall be paid by the Treasurer of the United States out 
of any funds of such tribe or tribes upon the filing of the decree of the 
court with him.” 
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the defendant surety, they are to all intents and purposes 
defendants under § 18 of the Act of April 26, 1906. 

As this judgment was entered before the effective date 
of the Civil Rules, procedure as to parties was governed 
by the Conformity Act.** Apparently under Oklahoma 
law the principal in the bond could not compel its ad- 
mission as a party defendant.** As the Government did 
not object to the order filing the intervening petition, 
we assume it properly filed and that the trustee for the 
Coal Company was actually adefendant. The name used 
is immaterial. 

Whether the Coal Company was such a defendant as 
was meant by $18 raises other questions. Since they 
depend upon an interpretation of the federal statute they 
are to be determined by federal, not Oklahoma, law.* 
As the extent and character of the interest of the assignee 
Coal Corporation in the unliquidated claims of the Com- 
pany do not appear from the record, we do not pass upon 
the question of whether the Company defendant has any 
cross-claim against the Indian Nations, after satisfaction 
of the Indian Nations’ claim against it or whether, if 
there is such a claim, owned jointly with the Corporation, 
it is a claim the Company may enforce as defendant 


under § 18. 
The cause is reversed and remanded to the district 


court for further proceedings in accordance with this 
opinion. 
Reversed. 
Mr. Justice McReyNo tps took no part in the decision 
of this case. 


"R.S. 914; Sawin v. Kenny, 93 U. S. 289; United Mine Workers 
v. Coronado Co., 259 U. 8. 344, 382. 

* Fidelity & Deposit Co. v. Sherman Machine & Iron Works, 62 
Okla. 29. 

* Board of County Commissioners v. United States, 308 U. S. 343, 
and Deitrick v. Greaney, ante, p. 190. 
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INLAND WATERWAYS CORP. er au. v. YOUNG, 
RECEIVER. 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA. 


No. 6. Argued October 11, 1939—Decided March 25, 1940. 


‘ 

A national bank may pledge assets to secure deposits of government 
funds made by governmental agencies even though the deposits may 
not be “public money” within § 45 of the National Bank Act. P. 523. 

The power is to be implied in accordance with traditional gov- 
ernment policy and is supported by administrative practice. 

69 App. D. C. 268; 100 F. 2d 678, reversed. 


CERTIORARI, 306 U. S. 626, to review the affirmance of 
judgments recovered by the receiver of a national bank 
against certain public agencies and officials. 


Assistant Attorney General Shea, with whom Solicitor 
General Jackson and Mr. Paul A. Sweeney were on the 
brief, for petitioners. 


Messrs. Swagar Sherley and George B. Springston, with 
whom Messrs. Charles F. Wilson and George P. Barse 
were on the brief, for respondent. 

National banks have no power to pledge their assets 
to secure deposits unless specifically authorized by an 
Act of Congress. Texas & Pacific Ry. v. Pottorff, 291 
U. S. 245, 253; Marion v. Sneeden, 291 U. 8. 262; Lewis 
v. Fidelity & Deposit Co., 292 U.S. 559. 

The only pledges which the Act of 1864 permits are 
pledges exacted by and made to the Secretary of the 
Treasury to secure deposits of public money under his 
control. And if public money is deposited in a national 
bank designated as a Government depository, and insuf- 
ficient security taken, the Government has no priority 
upon insolvency of the bank, but shares in its liquidation 
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equally with other depositors. Cook County National 
Bank vy. United States, 107 U.S. 445, 448. 

The deposits were not public money within § 75 of 
the National Bank Act. There has been no compliance 
with the provisions of § 45 of the National Bank Act. 
O’Connor v. Rhodes, 79 F. 2d 146, 150. The pledge is 
not authorized by the Act of February 16, 1933. 

Administrative practice can not supply lack of specific 
statutory authority to legalize the pledge. Marion v. 
Sneeden, 291 U. S. 262, 269. Nor can custom or usage. 
See Texas & Pacific Ry. v. Pottorff, 291 U. 8. 245, 255. 

The attempted pledge of the bank’s assets to secure 
Canal Zone deposits was void, and no title passed thereby 
to the intended pledgee. Respondent therefore may re- 
cover the property from the person in possession, since 
there is no lawful statutory authority for its retention. 
The right to recover can not be defeated on the ground 
that the property has been transferred to the Secretary’s 
successor. 

National banks have no power to pledge their assets 
to secure deposits of the Merchant Fleet Corporation 
or the Inland Waterways Corporation. There has been 
no compliance by those agencies with § 45 of the National 
Bank Act. The deposits were lawful and no relationship 
of trustee and cestui que trust was created. 


Mr. Justice FRANKFURTER delivered the opinion of 
the Court. 


The question before us is whether a national bank may 
pledge assets to secure deposits of funds made by gov- 
ernmental agencies, even though they may not be “public 
money” within the scope of § 45 of the National Banking 
Act, 13 Stat. 99, 113, 12 U.S. C. § 90. 

The deposits in question were made with the Commer- 
cial National Bank by three separate governmental 
agencies—by the Inland Waterways Corporation and the 
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United States Shipping Board Merchant Fleet Corpora- 
tion,, and by the Secretary of War on behalf of the 
Panama Canal Zone. After the bank’s insolvency the 
present suit was instituted by the receiver, respondent 
here, for the recovery of the pledged assets or their pro- 
ceeds to the extent of the amount in excess of the divi- 
dends paid to the general depositors. The District Court 
granted respondent’s motion to strike out portions of the 
petitioners’ answers asserting the validity of the pledges. 
The petitioners stood their ground, and decrees pro con- 
fesso for the respondent followed. The Court of Appeals 
for the District of Columbia affirmed, 69 App. D. C. 268; 
100 F. 2d 678, and we granted certiorari, 306 U. S. 626, 
because the controversy raised matters of importance in 
the administration of the National Banking Act. 

At the threshold we are met by two recent decisions 
of this Court, Texas & Pacijic Ry. Co. v. Pottorff, 291 U.S. 
245, and Marion v. Sneeden, 291 U. S. 262. In view of 
the thorough consideration which these two cases re- 
ceived and the added weight which they derive from the 
authority, in the field of banking, of Mr. Justice Brandeis, 
the writer of the opinions, we start with full acceptance 
of what they decided. 

The Pottorff case held that a national bank was with- 
out authority to pledge its assets as security for private 
deposits. In the absence of specific authority to make 
such pledges, the general policy of the Act and princi- 
ples of sound banking practice were drawn upon to estab- 
lish the prohibition. To allow the withdrawal of assets 
of the bank from general availability would impair the 
bank’s liquidity—its ability to meet unexpected demands 
by depositors—and thereby restrict the national banking 
system as a reliable instrument of national finance. In 
the Sneeden case the banking standards relied upon in 


* Both these corporations are wholly owned by the United States. 
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the Pottorff case were applied likewise to deny to national 
banks power to pledge their assets as security for deposits 
by state and local governmental agencies except where 
permission is given by the Act of June 25, 1930, 46 Stat. 
809, 12 U. 8. C. § 90." 

But the function of national banks as depositaries of 
federal funds was not before the Court in the Pottorff 
and Sneeden cases, and the power of the banks in relation 
to such funds could not have been decided there. That 
power is the exact issue here. The solution of this prob- 
lem, however, must be found by application of those 
standards for judgment which were decisive in the former 
cases. In other words, the history and purposes of the 
statute and the traditional policy of the National Gov- 
ernment in utilizing the national banks as fiscal agencies 
must give meaning to the silence of the Act. 

Congress has necessarily been concerned from the 
beginning to provide appropriate safeguards for govern- 
ment funds. One of the motives in the establishment of 
the first Bank of the United States was its availability 
as a safe depositary for such funds. They were kept 
there until the expiration of that Bank’s charter in 1811. 
Thereafter and until the second Bank of the United 
States was chartered, government monies were kept in 
state banks. These deposits were without security, and 
as a consequence severe losses followed the financial dis- 
location which came with the War of 1812. This ex- 
perience led the Government to exact security, and losses 
became negligible. Phillips, Methods of Keeping the 


* Lewis v. Fidelity & Deposit Co., 292 U. 8. 559, involved merely 
the application of the Sneeden doctrine to the special circumstances 
presented by Georgia legislation in the case of national banks situated 
in that State. The Lewis case, like the Pottorff and Sneeden cases, 
did not bring into issue the power of national banks with reference to 
federal deposits. Of course, the Lewis case neither professed to en- 
large, nor could it, the scope of the Pottorff and Sneeden decisions. 
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Public Monies of the United States, pp. 6-20; H. Rep. 
No. 358, 21 Cong., Ist Sess., Vol. 3, p. 12; IV McMaster, 
History of the People of the United States, p. 295 et seq.; 
III American State Papers, Finance, p. 11. The second 
Bank of the United States, established partly to serve as 
a Government depositary, kept most of the federal funds 
until their withdrawal in 1833 by Secretary Taney. But 
as a condition to their deposit in various state banks after 
1833, Taney, acting upon the earlier experience of the 
Treasury under Secretaries Gallatin and Crawford, ex- 
acted appropriate security.’ By the Act of June 23, 1836, 
5 Stat. 52, Congress translated Treasury practice into 
legislative policy. It thereby became the Secretary’s 
duty, whenever wisdom dictated, to require collateral for 
Government funds. As a result security was demanded 
of almost all the depositaries. Phillips, op. cit., p. 63. 
The panic of 1837 brought another modification. Gov- 
ernment monies were held by the local collectors and 
by the Treasury itself, and a little later deposited in 
the new Sub-Treasury. But in 1841 the old method 
of deposit in state banks was resumed under the practice 
which had been introduced in 1833. Exec. Doc. No. 123, 
27th Cong., 2nd Sess., p. 2; Phillips, op. cit., p. 113. 
This arrangement—that is, deposits secured by col- 
lateral—continued until the Sub-Treasury Act of 1846, 
9 Stat. 59, led to the withdrawal of Government funds 
from private banks. The sub-treasury system persisted 
until the establishment of the modern national banking 
system. 


* These conditions, incorporated in contracts between the Treasury 
and the banks, required collateral to be pledged for all deposits in 
excess of one-half the bank’s paid-in capital. In addition the Treas- 
ury reserved the right to demand additional security whenever it was 
thought prudent. Exec. Doc. No. 2, 23rd Cong., Ist Sess., Vol. 1, 
p. 36; Phillips, op. cit., pp. 53-55; Girard, The Independent Treas- 
ury, p. 17. 
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The policy of securing Government deposits thus ante- 
dates the National Banking Act. It was the practical 
response to disastrous experience. It began without any 
statutory authorization, and was continued both with and 
without specific Congressional sanction. Long practice 
and Congressional approval lodged in the Secretary of the 
Treasury authority to take appropriate measures to safe- 
guard the nation against loss of its funds. The integrity 
of Government monies was naturally considered an ob- 
ject of great national importance, the attainment of 
which properly belonged to those entrusted with their 
disposition. 

It is against this background that the National Bank- 
ing Act of 1864 must be projected, intended as it was to 
provide facilities for the deposit of Government funds. 
Congress was alive to the Treasury’s experience with de- 
posits, secured and unsecured, during the preceding dec- 
ades, together with the policy which had evolved from 
that experience. Cong. Globe, 37th Cong., 3rd Sess., Pt. 
I, pp. 843-45. The banking system which Congress thus 
established embodied a blend of governmental and private 
purposes. See Mercantile Bank v. New York, 121 U. S. 
138, 154; Davis, The Origin of the National Banking Sys- 
tem, 8. Doc. No. 582. 61st Cong., 2nd Sess. 

By § 45 of the Act, Congress specifically commanded 
the Secretary of the Treasury to exact security for “public 
monies” deposited by him in national banks. R. §. 
$ 5153 (12 U.S.C. $90). We read this as an exaction of 
duty from the Secretary as to monies subject to his con- 
trol, see Cook County Nat. Bank v. United States, 107 
U. S. 445, 449, and not as a limitation upon the power 
of the bank to give security when it may be required by 
other Government officers and agencies charged with the 
custody of federal funds. Placing § 45 in the setting of 
its history, we do not think it should be read in a nig- 




















INLAND WATERWAYS CORP. v. YOUNG. 523 


517 Opinion of the Court. 


gardly spirit, as though it expressed a gingerly departure 
from public policy. On the contrary, it is a manifestation 
of historic national practice, which is to be given scope 
consonant with the reason for its development. Compare 
Keifer & Keifer v. Reconstruction Finance Corp., 306 
U. S. 381. By a series of specific statutory commands, 
Congress has recognized the power of national banks to 
give security for deposits of a governmental nature by 
laying upon various agencies, charged with the custody 
of such funds, a duty to exact collateral. See § 61 of 
the Bankruptcy Act, 30 Stat. 562; $ 9 of the Postal Sav- 
ings Act, 36 Stat. 816; and Acts relating to Insolvent Bank 
Funds, 39 Stat. 121; Porto Rican Funds, 39 Stat. 951; 
Government Obligations, 40 Stat. 291 and Indian Monies, 
40 Stat. 591. With one exception all these special statu- 
tory requirements pertain to funds held by the Govern- 
ment for the benefit of others. It is difficult to suppose 
that what Congress has commanded with respect to funds 
held by its agencies in an immediate fiduciary capacity, 
it would deem a violation of law if done with respect to 
funds beneficially owned by the United States itself. 
What may be inimical to the private aspects of the 
national banking system, and therefore ultra vires, has no 
such relevance to the public aspect of national banks, and 
to the enforcement of the public interest by those charged 
with primary responsibility for its guardianship. 

So far as the powers of a national bank to pledge its 
assets are concerned, the form which Government takes— 
whether it appears as the Secretary of the Treasury, the 
Secretary of War, or the Inland Waterways Corpora- 
tion—is wholly immaterial. The motives which lead 
Government to clothe its activities in corporate form are 
entirely unrelated to the problem of safeguarding gov- 
ernmental deposits, and therefore irrelevant to the issue 
of ultra vires. Compare Skinner & Eddy Corp. v. Mc- 
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Carl, 275 U. S. 1, 8* The true nature of these modern 
devices for carrying out governmental functions is recog- 
nized in other legal relations when realities become de- 
cisive. Compare Clallam County v. United States, 263 
U.S. 341; Emergency Fleet Corp. v. Western Union, 275 
U. 8. 415. The funds of these corporations are, for all 
practical purposes, Government funds; the losses, if 
losses there be, are the Government’s losses. Compare 
U. S. Grain Corp. v. Phillips, 261 U. S. 106, 113. See 
Seventeenth Annual Report, U. S. Shipping Board, 1933, 
pp. 88-89, for summary of losses borne by Treasury on 
behalf of the Merchant Fleet Corporation, and compare 
Annual Report, Inland Waterways Corporation, 1936, 
pp. 16-22. 

The policy underlying Congressional legislation and re- 
flected in the history of governmental deposits is con- 
firmed by the explicit recognition of that official in whom 
is centered oversight of the administration of the Na- 
tional Banking Act. §S. Doe. 175, 73rd Cong., 2nd Sess. 
The Comptroller of the Currency, to be sure, must him- 
self move within the orbit of the National Banking Act. 
Illegality cannot attain legitimacy through practice. But 
when legality itself is in dispute—when Congress has 
spoken at best with ambiguous silence—a long continued 
practice pursued with the knowledge of the Comptroller 
of the Currency is more persuasive than considerations of 
abstract conflict between such a practice and purposes 
attributed to Congress. More than half a dozen agencies 
have thought it their duty to safeguard deposits in nearly 
a hundred banks by transactions similar to those before 
us. This practice had the approval of the Comptroller 
because he believed it within the scope of the National 


*See McDairmid, Government Corporations and Federal Funds, 31 
Am. Pol. Science Rev. 1095; Federal Corporations and Corporate 
Agencies, 16 Harv. Bus. Rev. 436. The corporations, of course, per- 
form “governmental” functions. Graves v. O’Keefe, 306 U.S. 466. 
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Banking Act. Even constitutional power, when the text 
is doubtful, may be established by usage. See United 
States v. Midwest Oil Co., 236 U. S. 459, 473. When 
dealing with such necessarily argumentative concepts as 
those of which the law of ultra vires is so largely com- 
posed, the responsible and pervasive practice of public 
officers bent on safeguarding the public interests ought to 
carry the day even were the issue more in doubt than we 
believe it to be. 

Deeming the challenged pledges to have been validly 
made, we think petitioners were entitled to judgment. 
It is therefore unnecessary for us to consider the other 
arguments here urged in their behalf. The judgments 
below should be . 

Reversed. 


Mr. Justice Reep and Mr. Justice Murpuy took no 
part in the disposition of this case. 


Mr. Justice Roserts, dissenting: 


The court below followed and applied the decisions of 
this court in Texas & Pacific Ry. Co. v. Pottorff, 291 U.S. 
245, Marion v. Sneeden, 291 U.S. 262, and Lewis v. Fidel- 
ity & Deposit Co., 292 U.S. 559. 

It is true that those cases presented the question 
whether national banks are authorized to give security 
for private deposits and those of state agencies. But the 
basis of each of the decisions was that national banks are 
without power to pledge assets as security for any de- 
posits, in the absence of express legislative sanction. 
Paradoxically, the opinion of the court, while recogniz- 
ing the authority, in the field of banking, of Mr. Justice 
Brandeis, who announced the opinions in, all three cases 
for a unanimous court, rejects the fundamental principle 
of the opinions. Whereas in the Lewis case Mr. Justice 
Brandeis announced in plain terms that, in the absence 
of express authorization, a national bank has “no power 
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to make any pledge to secure deposits except the federal 
deposits specifically provided for by Acts of Congress,” 
the opinion of the court spells out such power despite 
“the silence of the act.” 

In the Texas & Pacific and Marion cases the opinions 
point out that whenever Congress has intended that se- 
curity should be taken for deposits of government funds 
specific authority has been granted." That what was thus 
said by Mr. Justice Brandeis was deemed necessary to 
the decisions and was the deliberate conclusion of the 
court is evidenced by his statement in Lewis v. Fidelity 
Co., at p. 564: 

“In Texas & Pacific Ry. Co. v. Pottorff, 291 U. S. 245, 
and Marion v. Sneeden, 291 U.S. 262, . . . we held that 
a national bank had, prior to the Act of June 25, 1930, 
no power to make any pledge to secure deposits except 
the federal deposits specifically provided for by Acts of 
Congress.” 

Now it is said that these cases incorrectly state the 
governing principle. That principle is now said to be 
that Congress cannot have intended to limit the authority 
of banks to give security in cases where administrative 
officers in charge of government funds have deemed it 
appropriate that security should be given. In other 
words, despite the withholding of any grant of power to 
institutions whose powers are only those granted,’ a 
power is spelled out. 

The attempt to buttress the implication of the power 
from the fact that federal agencies have heretofore ex- 
acted security, and that the Comptroller of the Cur- 
rency has been of the view that such pledges were not 


"See Texas & Pacific Ry. Co. v. Pottorff, p. 257, Note 11; Marion 
v. Sneeden, p. 268. 

*“The measure of their powers is the statutory grant; and powers 
not conferred by Congress are denied.” Texas & Pacific Ry. Co. v. 
Pottorff, p. 253. 
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in violation of the Act, is answered by what was said in 
Marion v. Sneeden (p. 269): 

“comptrollers of the currency knew that this was being 
done; and they assumed that the banks had power so to 
do. But the assumption was erroneous.” 

I think that as the Court of Appeals followed the 
principle rightly applied in the decisions of this court its 
judgment should be affirmed. 

The Cuter Justice and Mr. Justice McReyno ps join 
in this opinion. 





WOODRING, SECRETARY OF WAR, Et At. v. 
WARDELL, RECEIVER. 


CERTIORARI TO THE COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA. 


No. 5. Argued October 10, 11, 1939——Decided March 25, 1940. 


Decided upon the authority of the case last preceding. 
69 App. D. C. 280; 100 F. 2d 690, reversed. 


CrrTIORARI, 306 U. S. 626, to review the affirmance of 
a judgment recovered by the receiver of a national bank 
against the petitioners. 


Assistant Attorney General Shea, with whom Solicitor 
General Jackson and Mr. Paul A. Sweeney were on the 
brief, for petitioners. 


Messrs. Brice Clagett and George P. Barse, with whom 
Messrs. Charles E. Wainwright and George B. Springston 
were on the brief, for respondent. 

There is no congressional policy giving preference to 
Government deposits. Though Congress gave claims of 
the United States against insolvents priority over all 
others, the rule is inapplicable to claims against insolvent 
national banks. 








528 OCTOBER TERM, 1939. 


Argument for Respondent. 309 U.S. 


The general power given to national-banks to secure 
public deposits relates specifically to public money of 
the United States. Whenever Congress designed to au- 
thorize the securing of deposits of funds which, strictly 
speaking, might not be United States public money, it 
has done so by a specific Act. 

It was recognized at the time these deposits were made, 
and since, that they did not constitute public money 
of the United States and did not fall under any statute 
authorizing the securing of deposits in national banks. 

The pledges admittedly were not made under U. S. C., 
Title 12, § 90. 

There is no specific Act of Congress, and no rule or 
regulation having the effect of such an Act, authorizing 
the pledge of securities by national banks to secure 
deposits of Canal Zone money order funds. 

The lack of statutory authority can not be supplied 
either by custom or usage, or by the sanction and ap- 
proval of the Comptroller of the Currency or other execu- 
tive officers. 

Being unauthorized, the pledge was void, and neither 
the pledgees, the Canal Zone, nor the United States 
acquired any right or interest in the illegally pledged 
bonds or the proceeds thereof, which remained the prop- 
erty of the bank. And the receiver is entitled to recover 
the property. 

Since the possession of petitioners derives from a void 
act, their possession is personal, not official, and a suit 
against them is not a suit against the United States. 

The doctrine of sovereign immunity does not apply, 
because the United States, having no interest in the fund 
sought to be recovered, is not an indispensable party to 
the suit. 
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Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


This is a companion case to Inland Waterways Corp. 
v. Young, ante, p. 517. The District National Bank 
pledged some of its assets to secure deposits made by the 
Secretary of War on behalf of the Panama Canal Zone. 
The Bank became insolvent in 1933, and the pledged 
assets were sold. Respondent, the Bank’s receiver, 
brought this action to recover that part of the proceeds 
which represented an amount in excess of dividends paid 
to the ordinary depositors. The District Court held that 
the pledges were ultra vires and gave judgment for the 
respondent. The Court of Appeals affirmed. 69 App. 
D. C. 280; 100 F. 2d 690. 

For the reasons stated in Jnland Waterways Corp. v. 
Young, ante, we are of opinion that the pledges given by 
the Bank were valid, and that the judgment below 
should be 

Reversed. 


The Curer Justice, Mr. Justice McReyno.tps, and 
Mr. Justice Roserts, for the reasons set forth in their 
dissenting opinion in Inland Waterways Corp. v. Young, 
ante, p. 525, dissent here. 


Mr. Justice Reep and Mr. Justice Murpuy took no 
part in the disposition of this case. 


to 
a 
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WHITNEY er av., EXECUTORS, er au. v. STATE 
TAX COMMISSION OF NEW YORK. 


APPEAL FROM THE SURROGATE’S COURT OF NEW YORK. 


No. 541. Argued February 28, 29, 1940—Decided March 25, 1940. 


A statute of New York, amending the 1930 estate tax law, oper- 
ates to require inclusion in the gross estate of the decedent, for 
the purpose of computing the estate tax, of property in respect 
of which the decedent exercised after 1930 by will a non-general 
power of appointment created prior to that year. The statute 
reaches such transfers under powers of appointment as under the 
previous statute escaped taxation. Held: 

1. The inclusion in the gross estate of a decedent of property 
never owned by her but appointed by her will under a limited 
power which could not be exercised in favor of the decedent, 
her creditors, or her estate, did not deny due process to those 
who inherited the decedent’s property, even though, because the 
tax rate was progressive, the net amount they inherited from her 
was less than it would have been if the appointed property had 
not been included in the gross estate. P. 540. 

2. Considering the history and purpose of the statute, the facts 
that it applies only to special powers of appointment created prior 
to 1930 and exercised thereafter, and that other special powers 
are taxed in the estate of the donor rather than that of the donee, 
does not render it violative of the equal protection clause of the 
Fourteenth Amendment. Binney v. Long, 299 U. S. 280, dis- 
tinguished. P. 541. 

281 N. Y. 297; 22 N. E. 2d 379, affirmed. 


APPEAL from the affirmance of a judgment sustaining 
the constitutionality of a New York estate tax. 


Mr. Arthur A. Ballantine, with whom Messrs. Roy C. 
Gasser, Thomas B. Gilchrist, Horace R. Lamb, and Leo 
Gottlieb were on the brief, for appellants. 

An estate tax which requires inclusion in the dece- 
dent’s taxable estate of property in respect of which she 
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exercised only a limited power of appointment, which she 
was precluded from exercising for the benefit of herself, 
her creditors or her estate, and which property never at 
any time belonged to her, constitutes an arbitrary and 
capricious allocation of the tax burden. 

An estate tax may properly include in its measure prop- 
erty not technically owned by the decedent at death if 
the decedent stood in a relationship to the property which 
might fairly be regarded as the equivalent of ownership. 
Bullen v. Wisconsin, 240 U. S. 625; Leser v. Burnet, 46 
F. 2d 756. But the assumption of such a relationship in 
this case is erroneous and arbitrary. 

The inclusion of property in respect of which the de- 
cedent exercised a general power of appointment is valid 
because a general power gives the grantee of the power 
the substantial equivalent of ownership, since he is free 
to exercise it in favor of his creditors and thus use the 
property for his own benefit. Fidelity-Philadelphia 
Trust Co. v. McCaughn, 34 F. 2d 600, 604; cert. den., 280 
U. S. 602; Morgan v. Commissioner, 309 U. S. 78; Chase 
National Bank v. United States, 278 U. 8. 327; Helvering 
v. Parker, 84 F. 2d 838; Pennsylvania Co. v. Commis- 
sioner, 79 F. 2d 295; cert. den., 296 U. S. 651; Levy’s 
Estate v. Commissioner, 65 F. 2d 412; McKelvy v. Com- 
missioner, 82 F. 2d 395; Ballard v. Helburn, 9 F. Supp. 
812; aff'd 85 F. 2d 613; T. D. 4729, March 18, 1937; 
Reg. 80, Art. 25. 

The necessity of preventing evasion or avoidance of 
the tax permits the inclusion of property once owned by 
the decedent in cases where the transaction as a whole 
may fairly be regarded as a substitute for a testamentary 
disposition. United States v. Wells, 283 U. S. 102, 116— 
117; Reinecke v. Northern Trust Co., 278 U. S. 339; 
Helvering v. City Bank Co., 296 U.S. 85; Porter v. Com- 
missioner, 288 U.S. 436; Tyler v. United States, 281 U.S. 
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497; United States v. Jacobs, 306 U. 8. 363; Helvering v. 
Helmholz, 296 U.S. 93; Helvering v. Hallock, 309 U. 8. 
106. Not so, however, where the property has never 
belonged to the decedent. 

Where the decedent has never had any beneficial in- 
terest in the property in question, either at death or at 
any previous time, the inclusion of the property in his 
taxable estate denies due process. The tax in such a case 
can be based only upon an arbitrary assumption which is 
unfounded in fact. Heiner v. Donnan, 285 U. S. 312; 
Hoeper v. Tax Commission, 284 U. 8. 206; Schlesinger v. 
Wisconsin, 270 U. S. 230; Nichols v. Coolidge, 274 U.S. 
531; Frew v. Bowers, 12 F. 2d 625. 

The fact that a legacy tax might have been imposed 
upon the receipt of this property by the appointees does 
not justfy the present tax. See Nichols v. Coolidge, 274 
U. S. 531, 541; Saltonstall v. Saltonstall, 276 U. S. 260, 
270-1; Coolidge v. Long, 282 U.S. 582, 608, 609, 631-2; 
cf., Knowlton v. Moore, 178 U.S. 41, 49, 77; Y. M. C. A. 
v. Davis, 264 U. 8S. 47, 50; Edwards v. Slocum, 264 U.S. 
61, 62-3. 

In exercising the special power in trust granted to her 
in the will of her husband, the decedent was merely acting 
as her husband’s fiduciary agent in connection with the 
disposition of his property. The circumstance that the 
decedent performed her fiduciary function with refer- 
ence to her husband’s property by means of the same 
instrument by which she disposed of her own property 
does not justify including her husband’s property in the 
measure of a tax on the transmission of her estate. 

The equal protection clause imposes a more exacting 
requirement of fairness than the due process clause. 
Truaz v. Corrigan, 257 U.S. 312; La Belle Iron Works v. 
United States, 256 U. 8. 377, 392. 

The statute here discriminates between the estates of 
decedents who have exercised non-beneficial powers of 
appointment and those who have not. 
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An estate precisely like that of the decedent, so far as 
any property in which the decedent had ever had any 
beneficial interest is concerned, would pay only $360,000 
in estate tax, whereas decedent’s estate must pay $1,- 
212,000. 

Those who succeed to the decedent’s own property 
must pay about $165,000 more than if the appointed 
property had not been included. Such is the effect of the 
application of the progressive rate scale. 

There is no reasonable basis for the difference in treat- 
ment. Air-Way Electric Appliance Corp. v. Day, 266 
U. S. 71; Smith v. Cahoon, 283 U. 8S. 553; Iowa-Des 
Moines National Bank v. Bennett, 284 U. 8. 239. 

The classification was not occasioned by local condi- 
tions known to the legislature; there is no room for the 
operation of any presumption based upon the legislature’s 
greater knowledge of local conditions. 

The Court will not indulge pure conjecture to justify 
the discrimination. Gulf,C. & S. F. Ry. Co. v. Ellis, 165 
U.S. 150, 154; Binney v. Long, 299 U.S. 280, 294. 

The only suggestion as to a possible reason of policy 
justifying the discrimination, is that the 1932 amend- 
ment was required to prevent the escape of the property 
here involved from all death taxation through the inad- 
vertent repeal, by the estate tax law, of the old legacy 
tax which would have been payable upon the exercise, 
after the effective date of the estate tax law, of the powers 
theretofore created. This would have justified nothing 
more than the restoration of the tax which had been 
inadvertently repealed; it could not justify the imposition 
of a new and different tax based upon an erroneous and 
arbitrary factual assumption and producing the oppres- 
sive and discriminatory effect set forth. 

It will not do to urge that it was easier to impose the 
new estate tax than to restore the old legacy tax. Even 
if there were any factual basis for such a claim, it is clear 
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that such an attempted justification would not meet with 
the approval of this Court. Stewart Dry Goods Co. v. 
Lewis, 294 U. 8. 550, 559-60. | 

The applicability of the statute only to non-general 
powers of appointment created before September 1, 1930, 
constitutes an additional ground of invalidity under the 
equal protection clause. It is clear that the applicability 
of subdivision 7—a depends on whether the power of 
appointment involved was created before September 1, 
1930, in which case subdivision 7—a may apply, or after 
September 1, 1930, in which case subdivision 7—a can 
never apply. 

Such a difference in treatment, based solely on the date 
when the power was created, constitutes an arbitrary and 
capricious classification violative of the equal protection 
clause. Binney v. Long, 299 U. 8. 290. 

That the present case involves an estate tax rather 
than a legacy tax, merely serves to aggravate the discrim- 
ination. Under the Massachusetts statute, the aggrega- 
tion of the appointive property with other property for 
the purpose of the graduated rate provisions was only an 
aggregation with other property going to the same 
beneficiary. In the present case, the effect of applying 
subdivision 7—a has been to aggregate the appointive 
property with all of the other property comprising the de- 
cedent’s taxable estate, not only the property going to the 
same beneficiaries, but also all of the property going to 
entirely different beneficiaries. 


Mr. Mortimer M. Kassell, with whom Mr. Harry T. 
O’Brien, Jr. was on the brief, for appellee. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


Cornelius Vanderbilt died in 1899. By his will he 
established a trust to issue a designated annual income 
to his wife. Upon her death, Mrs. Vanderbilt was also 
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given the power to dispose of this fund among four of 
their children, in such proportions as she might choose. 
In default of her exercise of this discretionary power, 
the fund was to go to the children equally. Mrs. Van- 
derbilt died in 1934, and by her will availed herself of 
the power. The taxing authorities of New York included 
the value of this trust fund in her gross estate, and on 
this basis computed Mrs. Vanderbilt’s estate tax. The 
Court of Appeals of New York, finding that the ap- 
plicable New York legislation had been properly con- 
strued by the Tax Commission, sustained its validity. 
281 N. Y. 297; 22 N. E. 2d 379. The result of this 
decision is to reduce the amount available for distribution 
among the beneficiaries of Mrs. Vanderbilt’s independent 
property below what it would have been had the tax 
been assessed on the basis of that property without the 
inclusion of the trust fund which came from her husband. 
These beneficiaries, and the executors of the will, claim 
that the exaction thus sanctioned by New York violates 
the Fourteenth Amendment of the United States 
Constitution. 

The contested statute, New York Laws of 1932, ch. 
320, derives meaning as an incident in the history of 
New York’s present system of death taxes. That system 
had its beginning in 1885. The original act taxed indi- 
vidual economic benefits derived upon death rather than 
the total amount of the estate. Laws of 1885, ch. 483. 
Under this legislation, the transmission of property sub- 
ject to powers of appointment, either general or special, 
was attributed to the estate of the donor. Matter of 
Stewart, 131 N. Y. 274; 30 N. E. 184; and the subsequent 
exercise of the power was not taxed. Matter of Harbeck, 
161 N. Y. 211; 55 N. E. 850. The administrative awk- 
wardness incident to this treatment of appointive prop- 
erty led to an amendment whereby all property passing 
under powers of appointment was attributed to the do- 
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nee, not to the donor. Laws of 1897, ch. 284. This was 
the New York law when Cornelius Vanderbilt died. In 
1930, experience with the legacy tax in New York and 
elsewhere led to a shift in the basis for imposing death 
duties. Acting upon the results of an inquiry into the 
defects and inadequacies of a taxing system born of other 
times and calculated to meet different needs, New York 
in 1930 supplanted her system which taxed the individ- 
ual legatee’s privilege of succession by one which meas- 
ured the levy by the size of the total estate. Laws of 
1930, ch. 710. Under this legislation, property subject 
to a power of appointment—whether general or special— 
is included in the donor’s gross estate. If the power is 
general, its later exercise sweeps the appointive property 
into the donee’s gross estate also. 

As is apt to happen in extensive legislative readjust- 
ments dealing with complex problems, the effect of the 
change in 1930 upon some of the more specialized situa- 
tions coming within the general policy was overlooked. 
Powers created between 1885 and 1897 had been taxable 
at the donor’s death. Special powers created after 1897 
and exercised before 1930 had been taxed at the donee’s 
death. Powers created and exercised after 1930 were 
included in the donor’s estate. But powers created after 
1897 and not exercised before 1930 were outside the legis- 
lative framework. Thus an unintended immunity from 
the incidence of taxation had been given to special 
powers of appointment created after 1897 but not exer- 
cised before the passage of the 1930 legislation. When 
experience disclosed this omission, the Legislature re- 
moved it in 1932. The amendment of that year, which 
is copied in the margin,* included in the donee’s gross 


*The amendment provided that there should be included in the de- 
cedent’s gross estate interests of which the following was part of the 
enumeration of defined categories: 

“7-a. To the extent of any property passing under a power of ap- 
pointment exercised by the decedent (a) by will, or (b) by deed exe- 
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estate appointive property which was not taxable at 
the donor’s death but would have been taxable under 
the superseded statutory provision of 1897. It is under 
this amendment that New York has imposed the tax 
here assailed. This brings us to a consideration of 
appellants’ claims. 

As against this attempt by the State to devise a har- 
monious taxing system, appellants urge that New York 
exacts an unjustifiably heavier estate tax from the bene- 
ficiaries of Mrs. Vanderbilt’s unrestricted property 
because in the accounting of her estate property was in- 
cluded of which she was not the “beneficial owner.” 
Attacking the 1932 Act from another point of view, they 
claim that New York had no authority to draw a taxing 


cuted in contemplation of, or intended to take effect in possession or 
enjoyment at or after, his death, except in case of a bona fide 
sale for an adequate and full consideration in money or money’s worth 
.. . provided that the transfer of such property is not or was not 
subject. to a death tax in the estate of the grantor of such power but 
would have been so taxable except for a statute providing that the 
tax on the transfer of such property should be imposed in the estate 
of the grantee of such power in the event of the exercise thereof.” 

The legislative history of this measure was thus summarized in the 
opinion of Surrogate Foley: “An explanatory memorandum of the 
State Tax Commission prepared at the time of the drafting and intro- 
duction of the legislative bill has been submitted to the surrogate by 
consent of the parties. It is illuminative of the reasons which led to 
the enactment of new subdivision 7-a. The State Tax Commission 
pointed out that the existing law in 1932, prior to the enactment of 
the subdivision, permitted the fund to escape taxation in both the 
estate of the grantor and the estate of the grantee of the power. It 
was stated in reference to the measure: ‘This bill provides that prop- 
erty transferred by the exercise of a special or limited power of ap- 
pointment shall be included in the decedent’s gross estate for the 
purpose of the present estate tax in the event it is not taxable or has 
not been taxed in the estate of the grantor of the power and thus 
insures that one death tax will be imposed upon such property.’ ” 
Matter of Vanderbilt, 163 Mise. (N. Y.) 667, 676; 297 N. Y. S. 554, 
565. 
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line between special powers created prior to 1930 and 
those established thereafter. 

Large concepts like “property” and “ownership” call for 
close analysis, especially when tax legislation is under 
scrutiny. Mrs. Vanderbilt, to be sure, had, in the con- 
ventional use of that term, no “beneficial interest” in the 
property which she transferred through the exercise of her 
power of appointment. She could not, that is to say, use 
the corpus of the trust herself or appoint it to her estate; 
nor could she have applied it to her creditors. These 
qualifications upon Mrs. Vanderbilt’s power over the ap- 
pointive property had a significance during her lifetime 
which death transmuted. For when the end comes, the 
power that property gives, no matter how absolutely it 
may have been held, also comes to an end—except in so 
far as the power to determine its succession and enjoy- 
ment may be projected beyond the grave. But the ex- 
ercise of this power is precisely the privilege which the 
state confers and upon which it seizes for the imposition 
of a tax. It is not the decedent’s enjoyment of the prop- 
erty—the “beneficial interest”—which is the occasion for 
the tax, nor even the acquisition of such enjoyment by 
the individual beneficiaries. Presumably the policy be- 
hind estate tax legislation like that of New York is the 
diversion to the purposes of the community of a portion 
of the total current of wealth released by death. 

In making this diversion, the state is not confined to 
that kind of wealth which was, in colloquial language, 
“owned” by a decedent before death, nor even to that 
over which he had an unrestricted power of testamentary 
disposition. It is enough that one person acquires eco- 
nomic interests in property through the death of another 
person, even though such acquisition is in part the auto- 
matic consequence of death or related to the decedent 
merely because of his power to designate to whom and in 
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what proportions among a restricted class the benefits 
shall fall. 

The books are replete with recognition of these gen- 
eral principles. Thus the full value of property may be 
taxed as part of a decedent’s gross estate even though 
held by him merely as a tenant by the entirety, Tyler v. 
United States, 281 U. S. 497; likewise the full value of 
property in which the decedent was only a joint tenant 
may be taxed to his estate, United States v. Jacobs, 306 
U. S. 363. In neither of these instances was there an 
exact equation between the “beneficial interest” owned 
by the decedent just before his death and that by which 
the tax was measured. Again, this Court found no 
difficulty in sustaining a tax on the transfer of property 
conveyed in trust by a decedent during his life, although 
he had divested himself of all beneficial interest in the 
corpus and had only reserved the power to change bene- 
ficiaries, excluding, however, himself and his estate from 
the range of choice. Porter v. Commissioner, 288 U.S. 436. 
The attempt to differentiate the tie that binds these 
cases by treating the inter vivos transfers in these de- 
cisions as mere substitutions for testamentary disposi- 
tions, disregards the emphasis in these cases on the 
practical effect of death in bringing about a shift in 
economic interest, and the power of the legislature to 
fasten on that shift as the occasion for a tax. This 
broader base is emphasized, for instance, by the fact that 
in the Porter case the decedent had divested himself of 
all “beneficial interest” in the trust property prior to the 
passage of the taxing act by which the trust was included 
in the value of his gross estate. 

A person may by his death bring into being greater 
interests in property than he himself has ever enjoyed, 
and the state may turn advantages thus realized into a 
source of revenue, as illustrated by earlier cases dealing 
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with special powers of appointment that also came here 
from New York. Orr v. Gilman, 183 U.S. 278; Chanler 
v. Kelsey, 205 U. S. 466. In these cases, to be sure, a 
legacy tax was assailed—a tax, that is, measured by the 
specific interests which the beneficiaries of the power re- 
ceived. Here, the grievance is asserted more particularly 
by those succeeding to Mrs. Vanderbilt’s free property. 
But if death may be made the occasion for taxing prop- 
erty in which the decedent had no “beneficial interest,” 
then the measurement of that tax by the decedent’s total 
wealth-disposing power is merely an exercise of legislative 
discretion in determining what the state shall take in 
return for allowing the transfer. The adoption of this 
measure may, of course, in the case of a graduated tax, 
burden individual beneficiaries beyond what they would 
bear if the same tax rate were applied to the value of the 
unrestricted property of the decedent and the property 
over which he had but a restricted control were excluded. 
There is nothing in the Fourteenth Amendment to pre- 
vent legislatures from devising death duties having this 
effect, nor to authorize courts to deny them the right 
to do so. 

The circumstances of the present case illustrate the 
practical considerations which may induce a legislature to 
treat restricted and unrestricted property as a taxing 
unit. The potential interests of the beneficiaries of Mrs. 
Vanderbilt’s free property are intertwined with their in- 
terests in the appointive property. The dispositions 
which she was free to make under her power of appoint- 
ment served to enhance her freedom with respect to her 
own property. How Mrs. Vanderbilt would have distrib- 
uted her individual property if she had possessed no con- 
trol over that left by her husband 1s speculative. But 
it is certainly within the area of legislative judgment to 
assume that special powers of appointment are ordinarily 
designed for ends similar to those in the present case— 
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namely, to enlarge the donee’s range of bounty, however 
narrowly restricted the enlargement may be, to a circle 
of beneficiaries closely related to, if not identical with, 
those whom the donee would be naturally disposed to 
favor. To the extent that this is true, there is compen- 
sation for those who may succeed to the donee’s individ- 
ual property, and who must pay a larger tax, because the 
appointive property is included in the gross estate. The 
legislature can hardly particularize the instances and 
draw up a tariff of compensations, and it is certainly not 
the province of courts to make the attempt. It suffices 
that the legislature has seen fit to frame a general enact- 
ment drawn on lines not offensive to experience and 
aimed at curing a revealed inequality in the state’s taxing 
system. 

Appellants vainly seek to draw strength from 
Schlesinger v. Wisconsin, 270 U. S. 230; Hoeper v. Tax 
Commission, 284 U. S. 206; and Heiner v. Donnan, 285 
U.S. 312. The differences of opinion to which these cases 
gave rise are not here relevant. 

But there remains the claim of appellants that in draw- 
ing the line between special powers created before 1930 
and those having a later origin, New York ran afoul of 
the Equal Protection Clause. The brief summary we 
have given of the history of this legislation seems a suffi- 
cient answer to the charge of proscribed discrimination. 
To have continued the complete immunity from taxation 
which the 1930 legislation had unintentionally conferred 
upon special powers of appointment created before its 
passage was deemed by New York to have resulted in 
substantial inequality. The correction of such inequality 
is not a denial of the equality commanded by the Four- 
teenth Amendment. In the age-old but increasingly 
difficult task of tapping new sources of revenue, nothing 
may more legitimately attract the attention of financial 
statesmen than opportunities to reach property which has 
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enjoyed immunity from tax burdens borne by others simi- 
larly situated. Watson v. State Comptroller, 254 U. S. 
122; Welch v. Henry, 305 U.S. 134. 

Acceptance of Binney v. Long, 299 U. S. 280, would not 
constrain us to hold differently. In the circumstances 
confronting the New York Legislature, as the Court of 
Appeals pointed out, the discrimination affecting special 
powers was not based upon what was deemed in the Bin- 
ney case to be a date “arbitrarily selected but is a logical 
solution by the Legislature of a problem which it was 
required to meet.” 281 N. Y. at 317. All special powers, 
whether created before or after 1930, are taxed in New 
York. In one case, they are taxed to the donor’s estate; 
in the other—since the same treatment would be mani- 
festly impracticable—to the donee’s. Differences in cir- 
cumstances beget appropriate differences in law. The 
Equal Protection Clause was not designed to compel uni- 
formity in the face of difference. Madden v. Kentucky, 
ante, p. 83. 

The judgment below is 


Affirmed. 


Mr. Justice Roperts is of opinion that the instant case 
is indistinguishable in principle from Binney v. Long, 299 
U. S. 280, and that, accordingly, the judgment should be 
reversed. 


Mr. Justice McReyno.ps did not participate in the 
decision of this case. 
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PUERTO RICO v. RUBERT HERMANOS, INC. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT. 


No. 582. Argued March 7, 8, 1940—Decided March 25, 1940. 


1. The provision of § 39 of the Organic Act for Puerto Rico, 48 
U. S. C. § 752, that “every corporation hereafter authorized to 
engage in agriculture shall by its charter be restricted to the 
ownership and control of not to exceed five hundred acres of land” 
is enforcible by proceedings of quo warranto authorized by the 
local legislature under § 37 of the Organic Act, 48 U.S. C. § 821, 
which provides that “the legislative authority shall extend to all 
matters of a legislative character not locally inapplicable . . .” 
P. 548. 

2. Section 39 of the Organic Act of Puerto Rico is not one of “the 
laws of the United States” within the meaning of the provision of 
Jud. Code § 256 which vests in “the courts of the United States .. . 
exclusive of the courts of the several States” jurisdiction of all 
suits “for penalties and forfeitures incurred under the laws of the 
United States.” P. 550. 

106 F. 2d 754, reversed. 


CERTIORARI, post, p. 642, to review the reversal of a 
judgment of the Supreme Court of Puerto Rico sustaining 
a proceeding in quo warranto. 


Mr. William Cattron Rigby, with whom Messrs. George 
A. Malcolm and Nathan R. Margold were on the brief, 
for petitioner. 


Messrs. Henri Brown and George M. Wolfson for re- 
spondent. 


Mr. Melvin H. Siegel, with whom Solicitor General 
Biddle and Assistant Attorney General Shea were on the 
brief for the United States, as amicus curiae, by special 
leave of Court, urging reversal. 
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Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The question here in controversy is a matter of great: 
importance to Puerto Rico and involves the power of its 
legislature to enforce Congressional policies affecting the 
Island. We therefore brought the case here on a writ of 
certiorari, to review a decision of the Circuit Court of 
Appeals for the First Circuit. 106 F. 2d 754. That court 
had reversed the judgment of the Supreme Court of 
Puerto Rico, 53 P. R. 779 (Spanish edition) sustaining a 
proceeding in quo warranto brought against respondent. 

The proceeding was initiated in the Supreme Court of 
Puerto Rico under jurisdiction conferred upon it by the 
local legislature. The substance of two measures, enacted 
in 1935, and set out below, authorized the Government 
of Puerto Rico to bring a quo warranto proceeding in its 
Supreme Court against any corporation violating federal 
law.’ Accordingly, the Attorney General of the Island 


* Act No. 33 of July 22, 1935, Laws of Puerto Rico, Special Session, 
1935, p. 418, providing: 

“Section 1—There is hereby conferred upon the Supreme Court of 
Puerto Rico exclusive original jurisdiction to take cognizance of all 
Quo Warranto proceedings that the Government of Puerto Rico may 
hereafter institute for violations of the provisions of Section 752, Title 
48, United States Code, and for that purpose it is provided that the 
violation of said provisions shall constitute sufficient cause to institute 
a proceeding of the nature of Quo Warranto. 

“Section 2—All laws or parts of laws in conflict herewith are hereby 
repealed. 

“Section 3—This Act, being of an urgent character, shall take effect 
immediately after its approval.” 

Act No. 47 of August 7, 1935, Laws of Puerto Rico, Special Session, 
1935, pp. 530-32, providing: 

“Section 1—Section 2 of An Act entitled ‘An Act establishing Quo 
Warranto proceedings,’ approved March 1, 1902, is hereby amended 
as follows: 

“ ‘Section 2—TIn case any person should usurp, or unlawfully hold 
or execute any public office or should unlawfully make use of any 
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brought the present suit against respondent, a corporation 
organized in 1927 under Puerto Rico’s corporation law. 
The gravamen of the suit was alleged defiance by re- 
spondent of the Congressional restriction imposed upon 
“every corporation authorized to engage in agricul- 
ture . . . to the ownership and control of not to exceed 
five hundred acres of land.” This restriction, according 
to the complaint, embodied “the publie policy of the 


franchise, or likewise shall hold any office in any corporation created 
by and existing under the laws of Puerto Rico, or any public officer 
shall have done or suffered any act which, by the provisions of the 
law, involves a forfeiture of his office, or any association or number of 
persons shall act within Puerto Rico as a corporation, without being 
legally incorporated, or any corporation does or omits any act which 
amounts to a surrender or forfeiture of its rights and privileges as a 
corporation, or exercises rights not conferred by law, the Attorney 
General, or any prosecuting attorney of the respective district court, 
either on his own initiative or at the instance of another person, may 
file before any district court of Puerto Rico a petition for an informa- 
tion in the nature of Quo Warranto in the name of The People of 
Puerto Rico; or whenever any corporation, by itself or through any 
other subsidiary or affiliated entity or agent, exercises rights, performs 
acts, or makes contracts in violation of the express provisions of the 
Organic Act of Puerto Rico or of any of its statutes, the Attorney 
General or any district attorney, either on his own initiative or at the 
instance of another person, may file before the Supreme Court of 
Puerto Rico a petition for an information in the nature of Quo War- 
ranto in the name of The People of Puerto Rico; and if from the 
allegations such court shall be satisfied that there is probable ground 
for the proceeding, the court may grant the petition and order the 
information accordingly. Where it appears to the court that the 
several rights of divers parties to the same offiee or franchise may 
properly be determined on the same proceeding, the court may give 
leave to join all such persons in the same petition, in order to try their 
respective rights to such office or franchise.’ 

“When any corporation by itself or through any other subsidiary 
or affiliated entity or agent is unlawfully holding, under any title, real 
estate in Puerto Rico, the People of Puerto Rico may, at its option, 
through the same proceedings, institue [sic] in its behalf the confisca- 
tion of such property, or the alienation thereof at public auction, 

215234°—40——35 
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People of Puerto Rico” first declared by Congress in its 
Joint Resolution of May 1, 1900, 31 Stat. 715, supple- 
menting the Foraker Act of April 12, 1900, 31 Stat. 77. 
This limitation upon the corporate ownership of land was 
continued when Congress in 1917 revised the constitu- 
tional framework of Puerto Rico’s government in what 
is the existing Organic Act, § 39 of the Act of March 2, 
1917, 39 Stat. 951, 964 (48 U.S. C. § 752). 

The present controversy derives from the fact that 
Congress affixed no direct consequences to disobedience 
of its land policy for Puerto Rico. The main issue pre- 
sented here is whether Puerto Rico’s Legislative Assembly 
has power to graft such consequences upon the Con- 


within a term of not more than six months counting from the date on 
which final sentence is rendered. 

“*Tn every case, alienation or confiscation shall be through the cor- 
responding indemnity as established in the law of eminent domain.’ ” 

*§ 3 of the Joint Resolution provides: 

“No corporation shall be authorized to conduct the business of buy- 
ing and selling real estate or be permitted to hold or own real estate 
except such as may be reasonably necessary to enable it to carry out 
the purposes for which it was created, and every corporation hereafter 
authorized to engage in agriculture shall by its charter be restricted to 
the ownership and control of not to exceed five hundred acres of land; 
and this provision shall be held to prevent any member of a corpora- 
tion engaged in agriculture from being in any wise interested in any 
other corporation engaged in agriculture. Corporations, however, 
may loan funds upon real estate security, and purchase real estate 
when necessary for the collection of loans, but they shall dispose of 
real estate so obtained within five years after receiving the title. Cor- 
porations not organized in Porto Rico, and doing business therein, 
shall be bound by the provisions of this section so far as they are 
applicable.” 

Whether the restriction operates directly as a limitation upon the 
powers of the corporation or merely as a limitation upon the Legisla- 
tive Assembly’s power to confer corporate privileges, its effect is to 
render corporate land ownership in excess of the prescribed acreage 
unlawful. See the opinion of Attorney General Wickersham, 28 Op. 
A. G. 258, 260-261. 
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gressional prohibition. This was the issue as_ the 
Supreme Court of Puerto Rico conceived it, and we are 
not disposed to deal with it differently. It was sug- 
gested by the dissenting judge in the Court of Appeals 
that the Supreme Court’s judgment may be supported 
by construing the 1935 legislation as a means of enforcing 
the local land policy—identic, to be sure, with that de- 
clared by Congress—embodied in the 1911 corporation 
law of Puerto Rico. To do so, however, would take us 
into niceties of pleading and of local law which were not 
canvassed by the insular court. Such a course would be 
peculiarly gratuitous when the issue which the local 
court in fact decided is easily resolved. 

In the setting of the traditional relation between the 
broad outlines designed by Congress for the government 
of territories and the powers of local legislatures to move 
freely within those outlines, the difficulties conjured up 
against the view taken by the Puerto Rican court rapidly 
evaporate. The objections urged against it illustrate 
vividly the power of subtle argument to give an appear- 
ance of difficulty to what is relatively simple. The 
breadth of local autonomy reposed by Congress in the 
Legislative Assembly was elucidated too recently and too 
thoroughly in Puerto Rico v. Shell Co., 302 U. 8S. 253, 
to call for repetition here. Suffice it to say that the 
opinion in that case underlined the fullness of scope 
which Congress gave to Puerto Rico when it provided 
by § 37 of the Organie Act of 1917 that “the legislative 
authority shall extend to all matters of a legislative 
character not locally inapplicable ...” 39 Stat. 964, 
48 U.S. C. $821. Drawing on the practice of Congress 
in its treatment of territories throughout our history, 
and assimilating that practice into the Puerto Rican 
situation, the Court concluded that “The grant of legis- 
lative power in respect of local matters, contained in § 32 
of the Foraker Act and continued in force by § 37 of the 
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Organic Act of 1917, is as broad and comprehensive as 
language could make it.” 302 U. 8S. at 261. 

Surely nothing more immediately touches the local 
concern of Puerto Rico than legislation giving effect to 
the Congressional restriction on corporate land holdings. 
This policy was born of the special needs of a congested 
population largely dependent upon the land for its live- 
lihood.* It was enunciated as soon as Congress became 
responsible for the welfare of the Island’s people, was 
retained against vigorous attempts to modify it,* and was 
reaffirmed when Congress enlarged Puerto Rico’s powers 
of self-government. Surely Congress meant its action to 
have significance beyond mere empty words. To treat 
the absence of a specific remedy for violation of the re- 
striction as an implied bar against local enforcement 
measures is to impute to Congress a dog-in-the-manger 
attitude bordering on disingenuousness. We refuse to 
believe that Congress was bent on the elaborate futility 
of a brutum fulmen. What was said in another context, 
Texas & N. O. R. Co. v. Railway Clerks, 281 U. 8S. 548, 
569, is apposite here: “The definite prohibition which 
Congress inserted in the Act cannot therefore be over- 
ridden in the view that Congress intended it to be ig- 
nored. As the prohibition was appropriate to the aim 
of Congress, and is capable of enforcement, the conclu- 
sion must be that enforcement was contemplated.” The 
suggestion that enforcement might come only through 


*See Gayer, Homan and James, The Sugar Economy of Puerto 
Rico, pp. 97-132; Diffie, Porto Rico: A Broken Pledge, pp. 45-88; 
Fleagle, Social Problems in Porto Rico, pp. 19-27; Hanson, Planning 
Problems and Activities in Puerto Rico (Report to National Re- 
sources Committee, 1936). Compare Clark, etc., Porto Rico and Its 
Problems, pp. 495-500, 628 et seq. 

“See H. R. 23,000, 61st Cong.; H. Rep. No. 750, 61st Cong., 2d 
Sess.; S. Rep. No. 920, 61st Cong., 3d Sess.; 45 Cong. Rec. 6861 et 
seq., 7220 et seq., 7584 et seq., 7604 et seg., 8177 et seq.; 46 Cong. 
Rec. 2644. 
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quo warranto proceedings by the Attorney General of the 
United States is equally reckless. 

A much more rational explanation, consistent with the 
organic relation between Congress and the local govern- 
ment, is at hand. As the ultimate legislative guardian 
of the Island’s welfare, Congress confined the legislature’s 
discretion within the limits of the five hundred-acre re- 
striction. How this policy was to be realized was for 
Puerto Rico to say. “Local authorities may ascertain 
facts and decide questions upon which depends appro- 
priate exertion of the power much more conveniently 
than may the Congress.” Public Service Commission v. 
Havemeyer, 296 U. 8S. 506, 515-16. 

It is admitted, as indeed in view of the Shell case it 
could not be denied, that the remedy here pursued would 
have been available to the Legislative Assembly if that 
body had adopted the Congressional policy in a substan- 
tive statute of its own. But respondent contends that 
the same result cannot be achieved by investing the 
insular courts with jurisdiction directly to enforce the 
Congressional policy. Such useless indirection is com- 
pelled neither by the Organic Act nor by any general 
consideration underlying the distribution of power be- 
tween Congress and the insular legislature. So long as 
the Legislative Assembly acts within the framework 
which Congress has set up it merely avails itself of the 
power conferred in § 37 of the Organic Act. It has done 
so here. 

There remains for consideration an objection based on 
§ 256 of the Judicial Code (28 U.S. C. § 371). That sec- 
tion vests in “the courts of the United States . 
exclusive of the courts of the several States” jurisdiction 
of all suits “for penalties and forfeitures incurred under 
the laws of the United States.” Whether a law passed 
by Congress is a “law of the United States” depends on 
the meaning given to that phrase by its context. A law 
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for the District of Columbia, though enacted by Congress, 
was held to be not a “law of the United States” within 
the meaning of § 250 of the Judicial Code. American 
Security Co. v. District of Columbia, 224 U.S. 491. Like- 
wise, we hold that $ 39 of the Organie Act is not one of 
“the laws of the United States” within the meaning of 
$ 256. Section 39 is peculiarly concerned with local pol- 
icy calling for local enforcement from which local courts 
should not be excluded by a statutory provision plainly 
designed for the protection of policies having general 
application throughout the United States. 

Other objections urged at the bar and in respondent’s 
brief do not call for particular mention. On the only 
questions now before us, we think the Supreme Court of 
Puerto Rico acted within the scope of power validly con- 
ferred upon it by the Legislative Assembly." The judg- 
ment of the Circuit Court of Appeals must therefore be 

Reversed. 


Mr. Justice McReyno.tps did not participate in the 
decision of this case. 


* The imposition of a fine by the Supreme Court of Puerto Rico, as 
a part of the power to grant relief ancillary to the main proceeding 
for forfeiture of the corporate privileges, was within the scope of 
authority validly conferred upon it by the 1935 legislation. Compare 
Illinois v. Illinois Central R. Co., 33 F. 721. See High, Extraordinary 
Legal Remedies, §§ 745-762. 
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MINNESOTA v. NATIONAL TEA CO. Er At. 


CERTIORARI TO THE SUPREME COURT OF MINNESOTA. 


No. 500. Argued March 7, 1940.—Decided March 25, 1940. 


The grounds of a state court decision, holding a graduated tax on 
gross income from chain stores unconstitutional, being obscure and 
the jurisdiction of this Court to review being therefore in doubt, 
the judgment is vacated and the cause remanded for further pro- 
ceedings so that the state and federal questions may be clearly 
separated. P. 555. 

205 Minn. 443; 286 N. W. 360, vacated. 


CERTIORARI, 308 U. S. 547, to review the affirmance of 
judgments granting refunds of taxes. 


Messrs. Matthias N. Orfield and George W. Markam, 
with whom Mr. J. A. A. Burnquist, Attorney General of 
Minnesota, was on the brief, for petitioner. 


Mr. Michael J. Doherty, with whom Messrs. Wilfrid E. 
Rumble and William Mitchell were on the brief, for 
respondents. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


In 1933 Minnesota enacted a chain store tax (L. 1933, 
ce. 213) one item of which was a tax on gross sales. 
§ 2 (b). The gross sales tax was graduated: one-twen- 
tieth of one per cent was applied on that portion of gross 
sales not in excess of $100,000; and larger percentages 
were applied as the volume of gross sales increased, until 
one per cent was exacted on that portion of gross sales in 
excess of $1,000,000. Respondents (chain stores con- 
ducting retail businesses in Minnesota) paid under pro- 
test the gross sales tax demanded by the Minnesota Tax 
Commission for the years 1933 and 1934 and thereafter 
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sued in the state court for refunds.’ Judgments granting 
refunds were affirmed by the Supreme Court of Minne- 
sota, 205 Minn. 443; 286 N. W. 360. We granted certi- 
orari because of the importance of the constitutional is- 
sues involved in Stewart Dry Goods Co. v. Lewis, 294 
U. S. 550 and Valentine v. Great Atlantic & Pacific Tea 
Co., 299 U. 8. 32, which cases, it was asserted, controlled 
the decision below. 

At the threshold of an inquiry into the applicability of 
the Stewart and Valentine cases to these facts, we are 
met with a question which is decisive of the present peti- 
tion. That is the question of jurisdiction. 

The Supreme Court of Minnesota discussed not only 
the equal protection clause of the Fourteenth Amendment 
of the federal constitution but also Art. 9, § 1 of the Min- 
nesota constitution which provides: “Taxes shall be uni- 
form upon the same class of subjects .. .” It said that 
“these provisions of the Federal and State Constitutions 
impose identical restrictions upon the legislative power 
of the state in respect to classification for purposes of 
taxation.” * It stated that the “question is . . . whether 
the imposition of a graduated gross sales tax upon all 
those engaged in conducting chain stores is discriminatory 
as between such owners, thus violating the constitutional 
requirement of uniformity.” It quoted the conclusion 
of the lower Minnesota court that the statute violated 
both the federal and the state constitution. It then ad- 
verted briefly to three of its former decisions which had 


* Extra Sess. L. 1933-1934, ¢. 16, § 1. Respondents also paid under 
protest that portion of the chain store tax which was based upon the 
number of stores within the state. L. ‘933, c. 213, § 2 (a). That 
item of the composite tax was upheld by the lower court in Minnesota 
from which no appeal was taken. 

The gross sales feature of the 1933 chain store tax was eliminated 
in 1937. Extra Sess. L. 1937, c. 93. 

*205 Minn., p. 447. The court here cited Reed v. Bjornson, 191 
Minn. 254; 253 N. W. 102. 
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interpreted Art. 9, § 1 of the Minnesota constitution and 
quoted from one of them.* It merely added: “So much 
for our own cases’; and proceeded at once to a discussion 
of cases based solely on the Fourteenth Amendment of 
the federal constitution. While its discussion of Art. 9, 
$ 1 of the Minnesota constitution was in general terms, 
its analysis of the Fourteenth Amendment was specifi- 
cally related to chain store taxation. It distinguished 
decisions of this Court which held that the number of 
stores in a given chain affords an appropriate basis for 
classification for imposition of progressively higher taxes.* 
It then stated that the “precise question here presented” 
had been directly passed upon adversely to the state’s 
contention in five cases: Stewart Dry Goods Co. v. Lewis, 
supra; Valentine v. Great Atlantic & Pacific Tea Co., 
supra; Ed. Schuster & Co. v. Henry, 218 Wis. 506; 261 
N. W. 20; Lane Drug Stores, Inc. v. Lee, 11 F. Supp. 672; 
Great Atlantic & Pacific Tea Co. v. Harvey, 107 Vt. 215; 
177 A. 423. It added that the tax here involved was on 


* This reference to Minnesota constitutional law was limited to the 
following: 

“Our cases hold (and that is the general rule) that the legislature 
‘has a wide discretion in classifying property for the purposes of taxa- 
tion, but the classification must be based on differences which furnish 
a reasonable ground for making a distinction between the several 
classes. The differences must not be so wanting in substance that the 
classification results in permitting one to escape a burden imposed on 
another under substantially similar circumstances and conditions. 
The rule of uniformity, established by the Constitution, requires that 
all similarly situated shall be treated alike.’ State v. Minnesota 
Farmers Mut. Ins. Co., 145 Minn. 231, 234, 176 N. W,. 756, 757; 
State ex rel. Mudeking v. Parr, 109 Minn. 147, 152, 123 N. W. 408, 
134 A. §. R. 759; In re Improvement of Third Street, 185 Minn. 170, 
240 N. W. 355.” 

* State Board of Tax Commissioners v. Jackson, 283 U. 8. 527; 
Louis K. Liggett Co. v. Lee, 288 U. 8. 517; Fox v. Standard Oil Co., 
294 U.S. 87; Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 
412. 
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all fours with that struck down by this Court in Stewart 
Dry Goods Co. v. Lewis, supra. It quoted with approval 
from the opinion in Ed. Schuster & Co. v. Henry, supra. 
And it concluded with the following statement: | 

“We think the five cases to which we have referred 
have so definitely and finally disposed of the legal prob- 
lem presented as to make it needless for us to analyze or 
discuss the great number of other tax cases where the 
same constitutional question was involved. These being 
the only cases to which our attention has been called 
directly deciding the question presented we are of opinion 
that we should follow them and that it is our duty so to 
do.”* [Italies added. ] 

Respondents contend that the court held the statute 
invalid for violation not only of the federal constitution 
but also of the state constitution. Hence they seek to 
invoke the familiar rule that where a judgment of a state 
court rests on two grounds, one involving a federal ques- 
tion and the other not, this Court will not take jurisdic- 
tion. Fox Film Corp. v. Muller, 296 U.S. 207; Lynch v. 
New York ex rel. Pierson, 293 U.S. 52; New York City v. 
Central Savings Bank, 306 U.S. 661. In support of this 
position they point to the court’s discussion of the Minne- 
sota constitution and to the fact that the syllabus states 
that such a tax is violative of both the federal and state 
constitutions.’ But as to the latter we are not referred 
to any Minnesota authority which, as in some states,’ 
makes the syllabi the law of the case. And as to the 
former the opinion is quite inconclusive. For the opinion 
as a whole leaves the impression that the court probably 


° 205 Minn., p. 451. 

* By statute the court is required to prepare the syllabus. Mason’s 
Minn. Stats. 1927, § 134. 

*See State v. Hauser, 101 Ohio St. 404, 407; 131 N. E. 66; Hart v. 
Andrews, 103 Ohio St. 218, 221; 132 N. E. 846; Thackery v. Helfrich, 
123 Ohio St. 334, 336; 175 N. E. 449. 
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felt constrained to rule as it did because of the five 
decisions which it cited and which held such gross sales 
taxes unconstitutional by reason of the Fourteenth 
Amendment. That is at least the meaning, if the words 
used are taken literally. For if, as stated by the court, 
the “precise question here presented” was ruled by those 
five cases, that question was a federal one. And in that 
connection it is perhaps significant that the court stated 
not only that it “should follow” those decisions but that 
“it is our duty so to do.” 

Enough has been said to demonstrate that there is 
considerable uncertainty as to the precise grounds for 
the decision. That is sufficient reason for us to decline 
at this time to review the federal question asserted to be 
present, Honeyman v. Hanan, 300 U. 8. 14, consistently 
with the policy of not passing upon questions of a con- 
stitutional nature which are not clearly necessary to a 
decision of the case. 

But that does not mean that we should dismiss the 
petition. This Court has frequently held that in the ex- 
ercise of its appellate jurisdiction it has the power not 
only to correct errors of law in the judgment under re- 
view but also to make such disposition of the case as 
justice requires. State Tax Commission v. Van Cott, 306 
U. 8S. 511; Patterson vy. Alabama, 294 U. S. 600. That 
principle has been applied to cases coming from state 
courts where supervening changes had occurred since en- 
try of the judgment, where the record failed adequately 
to state the facts underlying a decision of the federal 
question, and where the grounds of the state decision 
were obscure. Honeyman v. Hanan, supra, and cases 
there cited. That principle was also applied in State 
Tax Commission v. Van Cott, supra, where it was said 
p. 514: 


‘ 


‘. . . if the state court did in fact intend alternatively 
to base its decision upon the state statute and upon an 
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immunity it thought granted by the Constitution as in- 
terpreted by this Court, these two grounds are so inter- 
woven that we are unable to conclude that the judgment 
rests upon an independent interpretation of the state 
law.” 


The procedure in those cases was to vacate the judgment 
and to remand the cause for further proceedings, so that 
the federal question might be dissected out or the state 
and federal questions clearly separated. 

In this type of case we deem it essential that this pro- 
cedure be followed. It is possible that the state court 
employed the decisions under tke federal constitution 
merely as persuasive authorities for its independent in- 
terpretation of the state constitution. If that were true, 
we would have no jurisdiction to review. State Tax Com- 
mission vy. Van Cott, supra. On the other hand we can- 
not be content with a dismissal of the petition where 
there is strong indication, as here, that the federal con- 
stitution as judicially construed controlled the decision 
below. 

If a state court merely said that the Fourteenth 
Amendment, as construed by this Court, is the “su- 
preme law of the land” to which obedience must be 
given, our jurisdiction would seem to be inescapable. 
And that would follow though the state court might have 
given, if it had chosen, a different construction to an 
identical provision in the state constitution. But the 
Minnesota Supreme Court did not take such an unequivo- 
cal position. On the other hand, it did not declare its 
independence of the decisions of this Court, when the 
state constitutional provision avowedly had identity of 
scope with the relevant clause of the Fourteenth Amend- 
ment. In the latter respect this case differs from New 
York City v. Central Savings Bank, supra. The cases in 
which the New York Court of Appeals professes to go on 
both the state and federal due process clauses clearly rest 
upon an adequate nonfederal ground. For that court has 
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ruled that its own conception of due process governs, 
though the same phrase in the federal constitution may 
have been given different scope by decisions of this Court. 
See Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 317; 
94 N. E. 431. The instant case therefore presents an in- 
termediate situation to which an application of the pro- 
cedure followed in State Tax Commission v. Van Cott, 
supra, is peculiarly appropriate. 

It is important that this Court not indulge in needless 
dissertations on constitutional law. It is fundamental 
that state courts be left free and unfettered by us in in- 
terpreting their state constitutions. But it is equally 
important that ambiguous or obscure adjudications by 
state courts do not stand as barriers to a determination 
by this Court of the validity under the federal constitu- 
tion of state action. Intelligent exercise of our appellate 
powers compels us to ask for the elimination of the ob- 
securities and ambiguities from the opinions in such cases. 
Only then can we ascertain whether or not our juris- 
diction to review should be invoked. Only by that pro- 
cedure can the responsibility for striking down or 
upholding state legislation be fairly placed. For no other 
course assures that important federal issues, such as have 
been argued here, will reach this Court for adjudication; 
that state courts will not be the final arbiters of important 
issues under the federal constitution; and that we will 
not encroach on the constitutional jurisdiction of the 
states. This is not a mere technical rule nor a rule for 
our convenience. It touches the division of authority 
between state courts and this Court and is of equal im- 
portance to each. Only by such explicitness can the 
highest courts of the states and this Court keep within 
the bounds of their respective jurisdictions. 

For these reasons we vacate the judgment of the 
Supreme Court of Minnesota and remand the cause to 
that court for further proceedings. 

Judgment vacated. 
[ Over. ] 
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Mr. Justice McReyNo tps took no part in the decision 
of this case. 


Mr. Curer Justice HuGues, dissenting: 

I think that sound principle governing the exercise of 
our jurisdiction requires the dismissal of the writ. I see 
no reason to doubt that the Supreme Court of Minnesota 
held that the tax in question was laid in violation of the 
uniformity clause of the State Constitution. Not only 
is that shown, as it seems to me, from the court’s discus- 
sion of that question, but it conclusively appears from 
the syllabus which definitely states that the tax is “viola- 
tive of art. 9, § 1, of our state constitution.” 205 Minn. 
443; 286 N. W. 360. Minnesota requires that in all cases 
decided by the Supreme Court it shall give its decision in 
writing, “together with headnotes, briefly stating the 
points decided.” Mason’s Minn. Stat., § 134. In obe- 
dience to the statute, the court has thus given explicitly 
in its syllabus its own deliberate construction of what it 
has decided. 

The decision thus rested upon an adequate non-federal 
ground and in accordance with long-established doctrine 
we are without jurisdiction. Fox Film Corp. v. Muller, 
296 U. 8. 207, 210. 

This is not a case where the record leaves us in uncer- 
tainty as to what has actually been determined by the 
state court. Honeyman v. Hanan, 300 U. 8. 14, 23, 26; 
State Tax Commission v. Van Cott, 306 U. S. 511. Nor 
have there been supervening changes since the entry of 
the judgment. Gulf, C. & S. F. Ry. Co. v. Dennis, 224 
U.S. 503, 507; Patterson v. Alabama, 294 U.S. 600, 607. 
I find no warrant for vacating the judgment on either of 
these grounds. 

The fact that provisions of the state and federal con- 
stitutions may be similar or even identical does not justify 
us in disturbing a judgment of a state court which ade- 
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quately rests upon its application of the provision of its 
own constitution. That the state court may be influ- 
enced by the reasoning of our opinions makes no differ- 
ence. The state court may be persuaded by majority 
opinions in this Court or it may prefer the reasoning of 
dissenting judges, but the judgment of the state court 
upon the application of its own constitution remains a 
judgment which we are without jurisdiction to review. 
Whether in this case we thought that the state tax was 
repugnant to the federal constitution or consistent with 
it, the judgment of the state court that the tax violated 
the state constitution would still stand. It cannot be 
supposed that the Supreme Court of Minnesota is not 
fully conscious of its independent authority to construe 
the constitution of the State, whatever reasons it may 
adduce in so doing. As the Minnesota court said in Reed 
v. Bjornson, 191 Minn. 254, 257; 253 N. W. 102, 104, 
after referring to the question presented under the fed- 
eral constitution, “Our interpretation of our own consti- 
tution is of course final.” 

The disposition of this case is directly within our recent 
and unanimous ruling in New York City v. Central Sav- 
ings Bank, 306 U. S. 661. In that case, the Court of 
Appeals of New York had decided that a state statute 
was repugnant to the due process clause of the state con- 
stitution, that clause being the same as the due process 
clause of the Fourteenth Amendment which the court 
held had also been violated. 280 N. Y. 9, 10; 19 N. E. 2d 
659. We declined jurisdiction upon the ground that the 
judgment of the state court in applying the state consti- 
tution rested upon an adequate non-federal ground, de- 
spite the reliance upon our decisions. 


Mr. Justice Stone and Mr. Justice Roserts join in 
this opinion. 
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TRADESMENS NATIONAL BANK OF OKLAHOMA 
CITY v. OKLAHOMA TAX COMMISSION. 


APPEAL FROM THE SUPREME COURT OF OKLAHOMA. 
No. 596. Submitted March 6, 1940—Decided March 25, 1940. 


1. Congress constitutionally may authorize state taxation of the 
franchises of national banking associations. P. 564. 

2. R. S. § 5219, as amended March 25, 1926, authorizes state taxu- 
tion of national banking associations—in addition to other methods 
theretofore authorized—‘according to or measured by their net 
income,” including “the entire net income received from all sources,” 
subject only to certain restrictions as to the rate. As amended 
in 1935, an Oklahoma statute imposing on such associations a tax 
me:sured by net income, contained a provision expressly including 
in gross income (from which the net income was computed) interest 
from tax-exempt federal securities, which theretofore had been 
expressly excluded. Held, a tax under the Oklahoma statute, the 
measure of which included dividends on federal reserve bank stock 
and interest on tax-exempt federal securities, was authorized by 
R. §. § 5219, and valid. P. 565. 

3. That the Oklahoma statute, in provisions for computing taxes on 
net income of corporations other than national banking associa- 
tions, expressly excludes interest from tax-exempt federal securities, 
does not render it violative of the restriction in R. 8. § 5219 that 
“the rate shall not be higher than . . . the highest of the rates . . . 
assessed upon mercantile, manufacturing, and business corporations 
doing business” within the State, where, considering the State’s tax 
structure as a whole, no discrimination against national banking 
associations results. P. 567. 

That a few individual corporations, out of a class of several 
thousand which ordinarily bear the same or a heavier tax burden, 
may sustain a lighter tax than that imposed on national banking 
associations, is not proof of discrimination. 

4. The restrictions placed by R. 8S. § 5219 on the permitted methods 
of taxation are directed at systems of state taxation which in prac- 
tical operation discriminate against national banking associations 
or their shareholders as a class. P. 567. 

185 Okla. 656; 95 P. 2d 121, affirmed. 
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APPEAL from the affirmance of a judgment denying re- 
covery of taxes alleged to have been illegally exacted. 


Mr. E. A. Walker submitted for appellant. 
Mr. F. M. Dudley submitted for appellee. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


This is an appeal under § 237 of the Judicial Code from 
a judgment of the Supreme Court of Oklahoma, denying 
recovery of taxes alleged to have been exacted from ap- 
pellant, a national banking corporation, in violation of 
the provisions of R. S. 5219 and the Constitution of the 
United States. 

Section 16 of the Oklahoma Income Tax Law of 1935, 
S. L. 1935, ce. 66, art. 6,’ lays a tax upon every national 
banking association located or doing business within the 
state “according to, or measured by, its net income” at the 


‘The text of § 16 reads as follows: 

“(a) In lieu of the tax imposed by Section 6, every national bank- 
ing association located or doing business within the limits of the State 
of Oklahoma, shall annually, pay to this State, a tax according to, or 
measured by, its net income, to be computed in the manner herein- 
after provided, at the following rates upon the basis of its entire net 
income for the next preceding fiscal or calendar year: 

“Six (6%) per centum of the amount of the net income as herein 
provided. 

“(b) The State of Oklahoma is hereby adopting method numbered 
(4), authorized by Section 5219, U. S. Revised Statutes, as amended. 
The tax imposed by this Section shall be exclusive and in lieu of all 
taxes imposed by the State of Oklahoma, or any subdivision thereof, 
on the property of any association liable to tax hereunder; provided, 
that nothing in this Section shall be construed to exempt the real 
property of national banking associations from taxation to the same 
extent, according to its value, as other real property is taxed.” 


215234 °—40——-36 
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rate of six per centum. Section 17 provides for a similar 
tax upon state banks and Morris Plan Companies. 

The net income used as the measure of the tax under 
$$ 16 and 17 is determined by subtracting from gross in- 
come, as defined in § 18, certain deductions allowed by 
¢ 9. Section 18 defines gross income for the purposes of 
“National banking associations, state banks, trust com- 
panies and other financial corporations,” § 8 (c). It 
specifically includes in gross income “interest upon the 
obligations of the United States, or its possessions, or 
upon securities issued under the authority of an Act of 
Congress, the income from which is tax free.” 

All other types of corporations are taxed at the flat 
rate of six per centum upon the net income allocable to 
business transacted within the state, $6. Net income 
for this purpose is determined by making certain specified 
deductions from gross income, $$ 7, 9, which is defined 
expressly so as to exclude interest on tax-immune federal 
securities, § 8 (b) (4). 

The appellee Oklahoma Tax Commission, in assessing 
appellant’s tax for the year 1936 under § 16, included in 
gross income the dividends received by appellant on stock 
owned by it in a federal reserve bank and the interest 
received on bonds and notes issued pursuant to acts of 
Congress declaring the income from such securities tax 
exempt.” The present suit was brought by appellant to 
recover that portion of the tax, paid under protest, which 
resulted from including such dividends and interest in 
the computation. 


* The stipulation of facts shows that the interest used in the compu- 
tation of the tax was derived from the following types of securities: 
U.S. Treasury Notes; U. 8. Treasury Bonds; Bonds of the Federal 
Farm Loan Act; Joint Stock Land Bank Bonds; Home Owners’ Loan 
Corporation Bonds; and Federal Land Bank Bonds. 
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R. 8. 5219, 12 U. S. C. § 548, copied in the margin,* 
authorizes four alternative methods whereby a state may 
impose a tax on national banking associations located 
within its limits. Method numbered (4) provides for 
a tax on such associations “according to, or measured by” 
“the entire net income received from all sources” sub- 
ject only to certain restrictions as to the rate. This 
method was added to the three previously authorized 
under R. 8. 5219 by an amendment of March 25, 1926, ec. 
88, 44 Stat. 223. The plain meaning of the amendment 
is confirmed by its legislative history showing beyond 
doubt that Congress intended to authorize a franchise 


*“The legislature of each State may determine and direct, subject to 
the provisions of this section, the manner and place of taxing all the 
shares of national banking associations located within its limits. The 
several States may (1) tax said shares, or (2) include dividends de- 
rived therefrom in the taxable income of an owner or holder thereof, 
or (3) tax such associations on their net income, or (4) according to 
or measured by their net income, provided the following conditions 
are complied with: 

“1. (a) The imposition by any State of any one of the above four 
forms of taxation shall be in Leu of the others, except as hereinafter 
provided in subdivision (c) of this clause. 


“(c) In case of a tax on or according to or measured by the net 
income of an association, the taxing State may, except in case of a tax 
on net income, include the entire net income received from all sources, 
but the rate shall not be higher than the rate assessed upon other 
financial corporations nor higher than the highest of the rates assessed 
by the taxing State upon mercantile, manufacturing, and business cor- 
porations doing business within its limits: 


“3. Nothing herein shall be construed to exempt the real property 
of associations from taxation in any ‘State or in any subdivision 
thereof, to the same extent, according to its value, as other real prop- 
erty is taxed.” 
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tax measured by net income including interest on tax- 
immune federal securities.* 

Oklahoma in the 1935 act expressly followed and 
adopted the method thus authorized in the amendment. 
See First National Bank v. Oklahoma Tax Commission, 
185 Okla. 98; 90 P. 2d 438. Subsection (b) of $16 ex- 
pressly declares that the state thereby adopts method 
numbered (4) authorized by R. S. 5219, 12 U.S. C. § 548. 

The power of Congress to authorize a state to impose 
a tax on the franchise of a national banking association 
can not now be doubted. Van Allen v. Assessors, 3 Wall. 
573. Compare Keifer & Keifer v. Reconstruction 
Finance Corp., 306 U. 8. 381, 389; Helvering v. Gerhardt, 
304 U.S. 405, 411-412n; Federal Land Bank v. Priddy, 
295 U. S. 229, 234-235. Any immunity attaching to the 
franchise by virtue of R. §. 5219 as it read prior to the 
1926 amendment, compare Pittman v. Home Owners’ 
Loan Corp., 308 U. 8. 21, could be withdrawn by Congress 
and the franchise subjected to state taxing power, just 
as national bank shares were so subjected by the Act of 
June 3, 1864. Van Allen v. Assessors, 3 Wall. 573. See 
Des Moines National Bank v. Fairweather, 263 U.S. 103; 
Peoples National Bank v. Board of Equalization, 260 
U. S. 702. . 

The power of a state to levy a tax on a legitimate sub- 
ject, such as a franchise, measured by net assets or net 
income including tax-exempt federal instrumentalities or 
their income is likewise well settled. Society for Savings 
v. Cotte, 6 Wall. 594; Provident Institution v. Massa- 
chusetts, 6 Wall. 611; Home Insurance Co. v. New York, 
134 U. S. 594; Educational Films Corp. v. Ward, 282 
U. S. 379. Thus state laws taxing the shareholders of 
national banks in accordance with R. 8S. 5219 on the full 
net value of their shares, although the banks owned tax- 


*67 Cong. Rec. 5760-5762, 5822-5823, 6082-6089. 
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exempt federal securities, have been consistently upheld. 
Des Moines National Bank v. Fairweather, 263 U. 8. 103; 
Peoples National Bank v. Board of Equalization, 260 
U. S. 702; Van Allen v. Assessors, 3 Wall. 573. The rule 
that a tax upon a legitimate subject, measured by net 
income, including that from tax-immune federal instru- 
mentalities, is not an infringement of the immunity, was 
affirmed in Flint v. Stone Tracy Co., 220 U. S. 107, 147, 
165, and followed in Educational Films Corp. v. Ward, 
282 U. 8. 379. Compare Pacific Co. v. Johnson, 285 U. S. 
480, 490. The tax-immunity conferred on the securities 
owned by appellant has not been shown to be any greater 
in extent than that conferred on the federal securities 
included in the measure of the taxes sustained in the 
cited cases. 

Sections 16 and 17 of the 1933 act were for present 
purposes identical with the corresponding sections of the 
1935 act, but § 18 of the prior act contained a provision 
expressly excluding from gross income the interest on 
tax-immune federal securities. 

Appellant contends that the act of 1935, by expressly 
including in the measure of the tax the interest on fed- 
eral securities which before had been expressly excluded 
from the measure, must be regarded not as a valid fran- 
chise tax but as an unconstitutional levy on the tax-im- 
mune income itself. In support of its position, its main 
reliance is placed upon our decision in Macallen v. Mas- 
sachusetts, 279 U. S. 620. 

A similar contention was urged against the California 
franchise tax measured by net income, including tax- 
exempt income on state bonds, which was upheld in Pa- 
cific Co. v. Johnson, 285 U.S. 480. In rejecting the claim, 
the holding in the Macallen case was referred to as fol- 
lows (285 U. S. at 494): “There the Commonwealth, 
which had long imposed a tax on corporate franchises 
measured by taxable income of the corporation, amended 
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its statutes so as to add the income from tax-exempt 
bonds of the federal government to the measure of the 
tax. It was held that this change of taxation policy, em- 
bodied in the statute and ‘adopted as though it had been 
so declared in precise words for the very purpose of sub- 
jecting these securities pro tanto to the burden of the 
tax,’ was invalid. Thus the legislative abandonment of a 
policy which had previously discriminated in favor of 
tax-exempt securities was treated as a discrimination 
against them, and the tax, although in fact non-discrimi- 
natory, was condemned as analogous to the discrimina- 
tory tax held invalid in the Miller case [Miller v. Mil- 
waukee, 272 U. S. 713].” See also Educational Films 
Corp. v. Ward, 282 U. 8. 379, 392-393. 

It cannot be said that the Oklahoma tax in question 
here was aimed at tax-exempt federal securities in the 
manner thus disclosed and condemned in the Macallen 
case. The history of the Oklahoma legislation on this 
subject discloses only that it sought to change its policy 
pursuant to the express authorization conferred by R. S. 
5219. It has effected its purpose by including within the 
measure of its franchise tax on national banks the entire 
net income without respect to source and without dis- 
crimination against tax-exempt federal securities. See 
First National Bank vy. Oklahoma Tax Commission, 185 
Okla. 98; 90 P. 2d 438. 

We do not now decide just what circumstances, if any, 
would bring a situation within the precise scope of the 
Macallen case, assuming that case still has vitality. It is 
sufficient to hold, as we do, that the statute in the instant 
case meets the test stated in Pacific Co. v. Johnson, viz: 
“Since the mere intent of the legislature to do that which 
the Constitution permits cannot deprive legislation of its 
constitutional validity, ... the present act must be 
judged by its operation rather than by the motives which 
inspired it. As it operates to measure the tax on the cor- 
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porate franchise by the entire net income of the corpo- 
ration, without any discrimination between income which 
is exempt and that which is not, there is no infringement 
of any constitutional immunity.” 

Appellant finally contends that the tax here in question 
violates the restriction in R. §. 5219 that “the rate shall 
not be higher than ... the highest of the rates... 
assessed upon mercantile, manufacturing, and business 
corporations doing business” within the state. 

A consideration of the course of judicial decision on 
R. S. 5219 and its predecessors can leave no doubt that 
the various restrictions it places on the permitted methods 
of taxation are designed to prohibit only those systems of 
state taxation which discriminate in practical operation 
against national banking associations or their shareholders 
as a class. Compare First National Bank v. Hartford, 
273 U.S. 548; Amoskeag Savings Bank v. Purdy, 231 U.S. 
373; Covington v. First National Bank, 198 U. S. 100; 
Lionberger v. Rouse, 9 Wall. 468. Thus it is not a valid 
objection to a tax on national bank shares that other 
moneyed capital in the state or shares of state banks are 
taxed at a different rate or assessed by a different method 
unless it appears that the difference in treatment results 
in fact in a discrimination unfavorable to the holders 
of the shares of national banks. Amoskeag Savings 
Bank v. Purdy, 231 U.S. 373; Covington v. First National 
Bank, 198 U.S. 100.6. We think the same purpose to pre- 
vent actual discrimination but to allow the states con- 
siderable freedom in working out an equitable tax system 


*No claim is made that state financial institutions receive more 
favorable treatment than national banking associations. Sections 17, 
18 and 8 (c) show that the tax imposed on such state institutions is 
the equivalent of the tax levied by § 16 on national banks. 

*See also Davenport Bank v. Davenport Board of Equalization, 123 
U. 8. 83; Mercantile Bank v. New York, 121 U.S. 138; Des Moines 
v. Fairweather, 263 U. 8S. 103. 
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is discernable in the particular restriction upon which 
appellant relies. 

The resolution of the issue raised by appellant thus 
turns upon an examination of the whole tax structure 
of the state. Counsel have stipulated that six thousand 
business and mercantile corporations, in addition to pay- 
ing the income tax imposed by § 6 on six per centum of 
their net income, filed a corporation license tax return 
for the year 1936 and paid a tax based on one dollar per 
one thousand dollars of the value of the capital stock 
employed within the state, and that the Government 
bonds held by each were included as capital in the meas- 
ure of the franchise tax. They further stipulated that 
only thirty-seven of these six thousand corporations 
owned Government bonds and that, in the case of all 
but three, the franchise taxes paid exceeded the addi- 
tional amounts which would have been due under the 
income tax imposed by § 6 had their gross income, con- 
trary to the fact, included the interest derived from the 
bonds. In addition to the foregoing taxes, so it is stip- 
ulated, each of these corporations paid an ad valorem tax 
on its moneyed capital. 

This brief survey suffices to show that, considering all 
the taxes imposed upon business and mercantile corpora- 
tions doing business in the state, the scheme of taxation 
adopted by Oklahoma does not discriminate against na- 
tional banking associations. Discrimination is not shown 
merely because a few individual corporations, out of a 
class of several thousand which ordinarily bear the same 
or a heavier tax burden, may sustain a lighter tax than 
that imposed on national banking associations. Com- 
pare Amoskeag Savings Bank v. Purdy, 231 U. 8. 373, at 
393; Lionberger v. Rouse, 9 Wall. 468. Judged in the 
light of the established policy of Congress with respect 
to this subject, the 1935 Oklahoma taxing statute cannot 
be held to violate the provisions of R. S. 5219. 
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The other contentions advanced by appellant have been 
considered and found to be without substance. 
Affirmed. 


Mr. Justice McREyNo.ps took no part in the consid- 
eration or decision of this case. 





WISCONSIN, MINNESOTA, OHIO AND PENNSYL- 
VANIA v. ILLINOIS AND THE SANITARY DIS- 
TRICT OF CHICAGO. 


MICHIGAN v. ILLINOIS AND THE SANITARY 
DISTRICT OF CHICAGO ert At. 


NEW YORK v. ILLINOIS AND THE SANITARY 
DISTRICT OF CHICAGO er At. 


Nos. 2, 3 and 4, Original. Argued March 25, 26, 1940—Decided 
April 3, 1940. 


Special Master appointed to make summary inquiry and speedy 
report as to condition of the Illinois Waterway due to the intro- 
duction of untreated sewage, the effect upon the health of in- 
habitants of communities bordering the Waterway, and_ the 
remedial or ameliorating measures available to the State of Illinois 
without an increase in diversion of water from Lake Michigan. 
P. 571. 


Upon petition of the State of Illinois for a temporary 
modification of the decree restricting diversion of water 
of the Great Lakes-St. Lawrence system or watershed 
through the Chicago Drainage Canal, and the return of 
the plaintiff States in response to a rule to show cause. 
See also, order on p. 636, post. 


Messrs. John E. Cassidy, Attorney General of Illinois, 
and Montgomery S. Winning, for the State of Illinois, 
defendant. 


Mr. Herbert H. Naujoks for the State of Wisconsin 
et al.; Mr. Timothy F. Cohan, Assistant Attorney Gen- 
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eral of New York, for the State of New York; and Mr. 
Thomas J. Herbert, Attorney General of Ohio, for the 
State of Ohio. With them on the brief for complainants 
were Messrs. John E. Martin, Attorney General of Wis- 
consin, J. A. A. Burnquist, Attorney General of Minne- 
sota, Claude T. Reno, Attorney General of Pennsylvania, 
William 8S. Rial, Deputy Attorney General of Pennsyl- 
vania, Thomas Read, Attorney General of Michigan, 
James W. Williams, Assistant Attorney General of Michi- 
gan, and John J. Bennett, Jr., Attorney General of New 
York. 


Per CurIAM. 


By the decree of April 21, 1930 (281 U. S. 179, 696), 
the State of Illinois and the Sanitary District of Chicago 
were enjoined from diverting on and after December 31, 
1938, any of the waters of the Great Lakes-St. Lawrence 
system or watershed through the Chicago Drainage Canal 
or otherwise in excess of the annual average of 1500 cubic 
feet per second in addition to domestic pumpage. That 
date was fixed as affording adequate time, upon a liberal 
estimate, for the completion of the entire system designed 
for sewage treatment, together with controlling works 
to prevent reversals of the Chicago River in times of 
storm. 

The State of Illinois now seeks a temporary modifica- 
tion of the decree so as to permit an increase of the di- 
version to not more than 5000 cubic feet per second, in 
addition to domestic pumpage, until December 31, 1942. 
The State submits its petition, not on behalf of the City 
of Chicago or the Sanitary District, but at the instance of 
certain communities bordering on the Illinois Waterway, 
including Lockport and Joliet. The grounds for the ap- 
plication are that the system for sewage treatment has 
not yet been completed and will not be completed until 
the end of the year 1942, and that, in consequence, 
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through the introduction of untreated sewage into the 
stream, an “obnoxious, noisome, filthy, unsanitary and 
dangerous condition to public health” exists along the 
Sanitary District Canal and the Illinois Waterway. 

The State of Illinois has failed to show that it has 
provided all possible means at its command for the com- 
pletion of the sewage treatment system as required by 
the decree as specifically enlarged in 1933 (289 U. S. 395, 
710). No adequate excuse has been presented for the 
delay. Nor has the State submitted appropriate proof 
that the conditions complained of constitute a menace 
to the health of the inhabitants of the complaining com- 
munities or that the State is not able to provide suitable 
measures to remedy cr ameliorate the alleged conditions 
without an increase in the diversion of water from Lake 
Michigan in violation of the rights of the complainant 
States as adjudged by this Court. 

In order, however, that the Court may be satisfied as 
to the actual condition of the Illinois Waterway by reason 
of the introduction of untreated sewage, and as to the 
actual effect, if any, of that condition upon the health 
of the inhabitants of the complaining communities, and 
also with respect to the feasibility of remedial or ameli- 
orating measures available to the State of Illinois with- 
out an increase in the diversion of water from Lake 
Michigan, the Court appoints a Special Master to make 
a summary inquiry as to such condition, effect and 
measures, and to report to this Court with all convenient 
speed. 
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WYOMING v. COLORADO. 


No. 10, original, October Term, 1935. Argued February 26, 27,. 
1940.—Decided April 22, 1940. 


1. The decree of this Court in the litigation between Wyoming and 
Colorado over the Laramie River limits the quantity of water 
which Colorado may divert from the stream to a maximum of 
39,750 acre feet per annum. P. 576. 

2. So long as this maximum is not exceeded, Colorado remains free 
to determine, by her laws and adjudications, how the water 
diverted shall be distributed and used by and among her water- 
users. Pp. 579 et seq. 

3. That portion of the water allocated to Colorado which was 
allowed on the basis of the “Meadow Land Appropriations” was 
limited by the decree of this Court to 4,250 acre feet measured 
at the point of diversion from the stream, this quantity being 
deemed sufficient when the water is rightly and not wastefully 
applied. P. 578. 

Colorado’s claim of a right to continue applying much larger 
quantities to the meadowland irrigation upon the ground that the 
greater part of the water so applied returns to the stream through 
surface drainage and percolation, so that the part actually con- 
sumed does not exceed 4,250 acre feet, was considered and rejected 
in fixing that limit to the Meadow Land Appropriations. 

4. Upon an application to have Colorado adjudged in contempt for 
having withdrawn more water from the Laramie River than the 
39,750 acre feet limited by this Court’s decree, a defense upon the 
ground that Wyoming was not injured is inadmissible. P. 581. 

5. Colorado, being charged with having made excessive withdrawals 
of water from the Laramie River, in contempt of this Court’s 
decree, adduced proof by affidavits, that the withdrawals, made 
through the meadowland ditches, were acquiesced in by Wyoming 
officials, for the reason that a great portion of the water so diverted 
returned to the river to be used downstream by Wyoming appro- 
priators. Wyoming presented affidavits to the contrary. Held: 
That, in the light of all the circumstances, it sufficiently appears 
that there was uncertainty and room for misunderstanding which 
may be considered in extenuation; but in the future there will 
be no ground for any possible misapprehension based upon views 
of the effect of the meadowland diversions or otherwise with 
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respect to the duty of Colorado to keep her total diversions from 
the Laramie River and its tributaries within the limit fixed by 
the decree. P. 581. 


Upon a petition of the State of Wyoming praying that 
the State of Colorado be adjudged in contempt for having 
diverted water from the Laramie River in excess of the 
quantity allowed by the decree of this Court; and upon 
returns of the State of Colorado submitted in response to 
an order to show cause. See post, p. 627. 


Mr. Ewing T. Kerr, Attorney General of Wyoming, 
with whom Messrs. Harold I. Bacheller, Deputy Attorney 
General, Arthur Kline, Assistant Attorney General, James 
A. Greenwood, and W. J. Wehrli were on the brief, for 
complainant. 


Mr. Byron G. Rogers, Attorney General of Colorado, 
with whom Messrs. Ralph L. Carr, Governor, Henry E. 
Lutz, Deputy Attorney General, Schrader P. Howell, As- 
sistant Attorney General, Clifford H. Stone, Jean S. 
Breitenstein, Albert P. Fischer, Robert G. Smith, and 
Lawrence R. Temple were on the briefs, for defendant. 


Mr. Cuter Justice HuGuHes delivered the opinion of 
the Court. 


The State of Wyoming sought leave to file its petition 
for a rule requiring the State of Colorado to show cause 
why it should not be adjudged in contempt for violation 
of the decree in this suit, restraining diversions of water 
from the Laramie river. 259 U.S. 419, 496; 260 U.S. 1; 
286 U.S. 494; 298 U. 8. 573. 

In response, Colorado asked that evidence be taken to 
determine the amount of return flow to the Laramie 
river from the diversions at the headgates of meadowland 
ditches and that Colorado have credit therefor. This 
matter had been considered by the Court in framing its 
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decree (298 U. 8. pp. 581, 582) and the motion was 
denied. Leave was granted to Wyoming to file its peti- 
tion and Colorado was directed to show cause accord- 
ingly. 

Two returns have been filed on behalf of Colorado, 
one by the Governor of the State setting forth his execu- 
tive order directing the withdrawal of the appearance of 
the Attorney General and appointing special counsel to 
represent the State, and another return by the Attorney 
General who challenges the authority of the Governor 
to supersede him. In the view we take of the material 
matters presented, we find no such differences between 
the two returns as to require us to determine the question 
of authority. 

Wyoming charges that from May 1, 1939, to June 18, 
1939, Colorado diverted from the Laramie river 39,865.43 
acre feet, that is, somewhat in excess of the total of 
39,750 acre feet allocated to Colorado by our decree; 
that thereupon, and on June 19, 1939, Colorado closed the 
headgates of the various ditches involved; that on June 
22, 1939, in violation of the decree, Colorado opened the 
headgates and permitted the diversion between June 22, 
1939, and July 11, 1939, of 12,673 acre feet in excess of 
the 39,750 acre feet allowed; and that in particular, with 
respect to meadowland ditches, Colorado permitted the 
diversion between May 1, 1939, and July 11, 1939, of 
24,775 acre feet above the 4250 acre feet (measured at 
the headgates) specifically allowed for the meadowland 
appropriations. 298 U.S. p. 586. 

In defense, Colorado contends that the meadowland 
diversions in excess of 4250 acre feet were in accordance 
with Colorado law and were not inconsistent with the 
decree of this Court until a diversion by Colorado from 
the Laramie river for all purposes reached the allocated 
total of 39,750; that the diversion of an amount greater 
than that total during the period above specified was with 
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the acquiescence of Wyoming; and that Wyoming has 
not been injured. 

Colorado pledges that hereafter its officials will adminis- 
ter the flow of the Laramie river in that State in accord- 
ance with Colorado laws and adjudication decrees until 
a total amount of 39,750 acre feet, measured at the head- 
gates, has been diverted, and, when that total has been 
reached in any year, Colorado can and will close the 
headgates and keep them closed during the remainder of 
the irrigation season. 

In support of the contention that the diversion of more 
than 4250 acre feet for the meadowland appropriations 
should not be regarded as a violation of our decree, if 
the aggregate diversions in Colorado do not exceed the 
total allowed, Colorado presents a declaratory judgment 
of the District Court of that State for the County of 
Laramie, entered February 2, 1939, in the suit of Adel- 
rick Benziger v. The Water Supply & Storage Company, 
et al. That suit was brought on behalf of the meadow- 
land appropriators in Colorado, and the defendants were 
the other appropriators in that State whose respective 
appropriations had been the subject of consideration in 
the suit in this Court. Our rulings were examined by 
the state court which concluded that they were intended 
to, and did, determine only the relative rights of the two 
States to divert the waters of the Laramie river and its 
tributaries and that it was not our purpose to withdraw 
the appropriations and water claims in Colorado from 
the operation of its local laws or to restrict the utilization 
of the waters in any way “not affecting the rights of the 
State of Wyoming and her water claimants.” Accord- 
ingly the state court held that the fixing in our decree 
of the meadowland appropriations was intended only to 
bear upon the relative rights of the States and was not 
intended to be an adjudication of the relative rights of 
the decreed appropriations in Colorado; hence, that so 
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long as the aggregate of the water diverted in Colorado 
does not exceed the total of 39,750 acre feet accredited 
to the Colorado appropriations, as stated, they are sub- 
ject to the laws of Colorado. In that view the Court 
adjudged that the meadowland appropriators and the de- 
fendant appropriators were entitled to divert according 
to their respective priorities until they reached the 
amount of 39,750 acre feet, and that when that amount 
had been diverted “all headgates are to be closed for the 
balance of the season.” 

A review of our decisions confirms the construction 
thus placed upon them. Suit was brought in 1911 to 
prevent a proposed diversion in Colorado of the waters 
of the Laramie river, an interstate stream. Voluminous 
evidence was taken, the case was thrice argued, and a 
final decision was rendered in 1922. 259 U.S. 419. After 
an elaborate consideration of the physical features of the 
region and the principles applicable to a determination of 
the rights of the respective States, the Court concluded 
that as both States had adopted the doctrine of appro- 
priation, it was equitable to apply that doctrine and to 
determine their respective rights according to the rule 
of priority. The Court examined the evidence with re- 
spect to the flow of the stream, its variations, and other 
relevant matters, and found that the available supply 
288,000 acre feet—was not sufficient to satisfy the Wyo- 
ming appropriations and also the proposed Colorado ap- 
propriation. The Court found that there were some 
existing Colorado appropriations entitled to precedence 
over many of those in Wyoming. These included 18,000 
acre feet for what was known as the Skyline Ditch and 
4250 acre feet for meadowland appropriators. These were 
not to be deducted, as the 288,000 acre feet was the 
available supply after they were satisfied. The proposed 
Colorado appropriation which was in controversy in the 
suit was that known as the Laramie-Poudre Tunnel di- 
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version, a part of an irrigation project known as the 
Laramie-Poudre project. The evidence showed that the 
Wyoming appropriations having priorities senior to the 
one in Colorado, and which were dependent on the avail- 
able supply above specified, required 272,500 acre feet. 
Deducting that from the available 288,000 acre feet there 
remained 15,500 acre feet which were subject to the pro- 
posed appropriation in Colorado. Accordingly a decree 
was entered enjoining the defendants from diverting more 
than 15,500 acre feet annually from the Laramie river 
through the Laramie-Poudre project. The decree pro- 
vided that it should not prejudice the right of Colorado, 
or of anyone recognized by her as entitled thereto, to con- 
tinue to divert 18,000 acre feet through the Skyline Ditch 
and 4250 acre feet through the meadowland appropria- 
tions. 259 U.S. pp. 496, 497. Soon after, this decree 
was modified so as not to prejudice a diversion by Colo- 
rado for the Wilson Supply Ditch (260 U. S. 1), a diver- 
sion which amounted to 2000 acre feet. 298 U.S. p. 580. 
In this way the total allowed to Colorado amounted to 
39,750 acre feet. 

In 1931, Wyoming brought another suit in this Court, 
alleging that Colorado was permitting excessive diversions 
and seeking the protection and quieting of Wyoming’s 
rights under the former decree. Wyoming asked provi- 
sion for accurately measuring and recording the quantities 
of water diverted and also an injunction restraining ex- 
cessive diversions, if it were held that the former decree 
related only to the diversion by the Laramie-Poudre Tun- 
nel appropriation. Motion to dismiss the bill was denied. 
We held that the former decree should be taken as de- 
termining the relative rights of the two States, including 
their respective citizens, to divert and use the waters of 
the Laramie and its tributaries; that the limited injunc- 
tion did not warrant an inference that it marked “the 
limits of what was intended to be decided,” but that the 
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decree did define the quantity of water which Colorado 
and her appropriators might divert “from the interstate 
stream and its tributaries and thus withhold from Wyo- 
ming and her appropriators.” 286 U.S. 494, 506-508. 

Final hearing was had and the case was decided in 
1936. 298 U.S. 573. Wyoming contended that while the 
decree fixed the amount of the diversions under the 
meadowland appropriations in Colorado at 4250 acre feet, 
the actual diversions had ranged from 36,000 to $2,000 acre 
feet. Colorado answered that the greater part of this 
water was returned to the stream through surface drain- 
age and percolation and that the part actually consumed 
did not exceed the amount which the decree allowed. The 
Court said that the amount of 4250 acre feet had been 
fixed as the measure of the meadowland appropriations 
because it was deemed sufficient for that purpose “when 
the water is rightly and not wastefully applied.” The 
Court referred to the wasteful process that had been used. 
It was said that when water is so applied a considerable 
portion ultimately finds its way back into the stream, but 
that it was also true “that a material percentage of the 
water is lost by evaporation and other natural processes 
and there is no way of determining with even approxi- 
mate certainty how much of the water returns to the 
stream.” The Court then held that the decree referred 
to the water taken from the stream “at the point of di- 
version, and not to the variable and uncertain part of it 
that is consumptively used.” As it was plainly shown 
that diversions were being made under the meadowland 
appropriations in quantities largely in excess of the 
amount fixed in the decree, an injunction issued forbidding 
further departures from the decree in that regard. Id., pp. 
581, 582. 

With respect to the request for an order permitting 
Wyoming to install measuring devices for the purpose of 
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determining the amount of water diverted in Colorado, 
the Court recognized that the problem of measuring and 
recording the diversions was a difficult one and the hope 
was expressed that the two States by codperative efforts 
would find a satisfactory solution. Leave was granted to 
Wyoming to make a later application if the States were 
unable to agree. Jd., pp. 585, 586. It seems that measur- 
ing devices have been installed. 

While an injunction was thus granted with respect to 
diversions for the meadowland appropriations in excess 
of 4250 acre feet, this was manifestly upon the assumption 
that Colorado was otherwise using the total amount of 
water allocated to that State. That it was not intended 
to restrict Colorado in determining the use of the water 
of the river, according to Colorado laws and adjudications, 
provided the diversions did not exceed the aggregate 
amount of 39,750 acre feet tg which Colorado was en- 
titled, is clear from the ruling upon another branch of 
the case. It appeared that the diversion for the Skyline 
Ditch had been above the amount allowed therefor, but 
that other diversions were less, so that, eliminating the 
excessive meadowland diversions, the aggregate allowance 
to the State would not be exceeded. Hence the Court 
found that it must consider Colorado’s contention “that, 
consistently with the decree, she lawfully may permit di- 
versions under any of the recognized appropriations in 
excess of its accredited quantity, so long as the total di- 
versions under all do not exceed the aggregate of the 
quantities accredited to them severally.” IJd., p. 583. 

The Court noted that in both Colorado and Wyoming 
water rights were transferable and that the use of the 
water may be changed from the irrigation of one tract to 
the irrigation of another, if the change does not injure 
other appropriators; that these rules were but incidental 
to the doctrine of appropriation, prevailing in both 
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States, upon which the decree had been based. The 
Court observed that it was not its purpose “to withdraw 
water claims dealt with therein from the operation of . 
local laws relating to their transfer or to restrict their 
utilization in ways not affecting the rights of one State 
and her claimants as against the other State and her 
claimants.” It was found that the diversions through 
the transmountain ditches had been made with the con- 
sent of the owners of the water rights and with the full 
sanction of Colorado, and hence the situation was not 
different from what it would have been if the owners of 
other claims had formally transferred parts of their water 
rights to the Skyline owners. The Court said: “But the 
Skyline owners are now permitted by the owners of the 
other claims and by Colorado to take and use part of the 
waters included in those claims. Wyoming and her claim- 
ants are in no way injured by this. No departure from 
the decree is involved. The thing which the decree 
recognizes and confirms is ‘the right of the State of Colo- 
rado, or of anyone recognized by her as duly entitled 
thereto, . . . to divert and take’ the water included in 
the designated appropriations.” The Court concluded 
that in the circumstances shown the Skyline Ditch di- 
versions did not constitute an infraction of the decree. 
Id., pp. 584, 585. 

It is plain that the principle of this ruling, as applied 
to the transmountain appropriations which diverted the 
water of the Laramie river to another watershed, would 
certainly also apply to the meadowland appropriations 
within the same watershed, where part of the water di- 
verted may find its way back to the stream. The limi- 
tation of the meadowland appropriations to 4250 acre 
feet was to keep the diversions in Colorado within the 
amount allowed to that State, not to prevent the distri- 
bution of the water thus allowed, according to Colorado 
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laws, where there was no infraction of the rights of 
Wyoming and her water claimants. 

We conclude that the decree is not violated in any 
substantial sense so long as Colorado does not divert 
from the Laramie river and its tributaries more than 
39,750 acre feet per annum. 

In 1939, however, Colorado diverted more than that 
total amount. Apparently no question had been raised 
by Wyoming as to the diversions in 1937 and 1938. It 
is undisputed that when the diversions in 1939 reached 
39,865.43 acre feet on June 19th, Colorado closed the 
headgates of the various appropriations within that State. 
But Wyoming alleges that Colorado wrongfully permitted 
the headgates to be reopened on June 22d and to remain 
open until July 11th, thus permitting the diversion of 
12,673 acre feet in excess of the aggregate amount allowed 
to Colorado, despite Wyoming’s protest. That there was 
this excessive diversion is not controverted. 

Colorado insists that Wyoming has not been injured. 
But such a defense is not admissible. After great con- 
sideration, this Court fixed the amount of water from 
the Laramie river and its tributaries to which Colorado 
was entitled. Colorado is bound by the decree not to 
permit a greater withdrawal and, if she does so, she vio- 
lates the decree and is not entitled to raise any question 
as to injury to Wyoming when the latter insists upon 
her adjudicated rights. If nothing further were shown, 
it would be our duty to grant the petition of Wyoming 
and to adjudge Colorado in contempt for her violation 
of the decree. 

But Colorado insists that the diversion of more than 
the allocated total during the season of 1939 was with 
Wyoming’s acquiescence. That is the sole available de- 
fense. To support it, Colorado has presented affidavits 
showing communications between an association of 
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meadowland appropriators and the special hydrographer 
of Wyoming and also stating that at a conference in 
the office of the Governor of Colorado on July 1, 1939, 
the officers of Wyoming said that they had no objection © 
to continued diversions being made through the meadow- 
land ditches for the reason that a great portion of the 
water so diverted returned to the Laramie river to be 
used downstream by Wyoming appropriators. Wyoming 
presents affidavits to the contrary, setting forth her de- 
mands. It is unnecessary to review in detail the points 
in controversy. In the light of all the circumstances, 
we think it sufficiently appears that there was a period 
of uncertainty and room for misunderstanding which may 
be considered in extenuation. In the future there will 
be no ground for any possible misapprehension based upon 
views of the effect of the meadowland diversions or other- 
wise with respect to the duty of Colorado to keep her 
total diversions from the Laramie river and its tributaries 
within the limit fixed by the decree. 
For the reasons stated, the petition of Wyoming is 
denied, the costs to be equally divided. 
Mags Petition denied. 





WESTERN UN ION TELEGRAPH COMPANY ov. 
- NESTER ert At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 597. Argued March 8, 1940.—Decided April 22, 1940. 


A telegraph company undertook to transmit a money order, the 
contract providing that it should not be liable for damages for 
delay or non-payment, though due to negligence, “beyond the sum 
of five hundred dollars, at which amount the right to have this 
money order promptly and correctly transmitted and promptly 
and fully paid is hereby valued.” Held, that the sum specified 
was not intended to prescribe a definite liability (liquidated dam- 
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ages), but is a limitation upon the maximum permissible recovery 
for actual loss or damage properly alleged and shown by evidence. 
P. 587. 

106 F. 2d 587, reversed. 


CERTIORARI, post, p. 643, to review the affirmance of a 
judgment against a telegraph company in an action for 
breach of a money order contract. 25 F. Supp. 478. 


Mr. Francis R. Stark, with whom Messrs. Alfred Sutro, 
Oscar Lawler, and Francis R. Kirkham were on the brief, 
for petitioner. 


Mr. Earl C. Demoss, with whom Mr. George J. Hider 
was on the brief, submitted for respondents. 


Mr. Justice McRreyNo ps delivered the opinion of the 
Court. 


Respondents, Nester and Charles, are partners in min- 
ing operations near Aramecina, Republic of Honduras. 
September 1, 1937, at Los Angeles, California, petitioner, 
the Telegraph Company, in the ordinary course of busi- 
ness, received from Nester one hundred and fifty dollars 
for transmission by unrepeated message and delivery to 
Charles at Aramecina. It failed so to do. 

In a “Complaint for damages for breach of duty” filed 
against petitioner in the District Court, Southern Dis- 
trict, California, respondents claimed the failure to deliver 
resulted from gross negligence and that as a direct conse- 
quence they suffered specified losses amounting to $7,600. 
For that sum they asked judgment. 

Petitioner denied liability and as an affirmative defense 
alleged— 

“The money order referred to in the plaintiff’s com- 
plaint was delivered to and accepted by the defendants 
subject to the terms of the standard money order contract 
of The Western Union Telegraph Company, a copy of 
which is hereto annexed.” 








084 OCTOBER TERM, 1939. 
Opinion of the Court. 309 U.S. 


It is not now denied that this standard form had been 
duly filed with the Federal Communications Commission 
and was treated by the parties as a statement of the con- 
tract between them. Certain of the conditions contained 
therein are printed below." 


*“Money Orders Are Subject to the Following Conditions: 

“Domestic orders will be canceled and refund made to the sender 
if payment cannot be effected within 72 hours after receipt at pay- 
ing office (Ellis Island, N. Y., excepted). Orders payable at Ellis 
Island will be canceled after the expiration of five days. 

“In the case of a Foreign Order the Foreign equivalent of the 
sum named in the order will be paid at the rate of exchange estab- 
lished by the Company or its agents on the date of the transfer. 

“In the case of a Foreign Order the equivalent, in the currency 
of the country of payment, of the sum named will be purchased 
promptly; and if for any reason payment cannot be effected, refund 
will be made by the Company and will be accepted by the depositor 
on the basis of the market value of such foreign currency in American 
funds, at New York, on the date when notice of cancelation is re- 
ceived there by the Company from abroad. 

“When the Company has no office at destination authorized to pay 
money, it shall not be liable for any default beyond its own lines, 
but shall be the agent of the sender, without liability, and without 
further notice, to contract on the sender’s behalf with any other tele- 
graph or cable line, bank or other medium, for the further trans- 
mission and final payment of this order. 

“In any event, the company shall not be liable for damages for 
delay, nonpayment or underpayment of this money order, whether 
by reason of negligence on the part of its agents or servants or other- 
wise, beyond the sum of five hundred dollars, at which amount the 
right to have this money order promptly and correctly transmitted 
and promptly and fully paid is hereby valued, unless a greater value 
is stated in writing on the face of this application and an additional 
sum paid or agreed to be paid based on such value equal to one- 
tenth of one per cent thereof. 

“In the event that the company accepts a check, draft or other 
negotiable instrument tendered in payment of a money order, its 
obligation to effect payment of the money order, shall be conditional 
and shall cease and determine in case such check, draft or other 
negotiable instrument shall for any reason become uncollectible, and 
in any event the sender of this money order hereby agrees to hold 
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The point for determination here arises out of the fol- 
lowing condition— 

“In any event, the company shall not be liable for 
damages for delay, non-payment or underpayment of this 
money order, whether by reason of negligence on the*part 
of its agents or servants or otherwise, beyond the sum of 
five hundred dollars, at which amount the right to have 
this money order promptly and correctly transmitted and 
promptly and fully paid is hereby valued, unless a greater 
value is stated in writing on the face of this application 
and an additional sum paid or agreed to be paid based on 
such value equal to one-tenth of one per cent thereof.” 

The cause was tried by the court without a jury upon 
the pleadings and evidence. It found as matter of fact 

“That it is not true that by reason of the failure of the 
defendant, Western Union Telegraph Company, to trans- 
mit and to deliver and to pay promptly said money order 
as aforesaid, the plaintiffs have suffered damages in the 
sum of Seventy-six hundred ($7,600.00) Dollars; the court 
finds, however, that by reason of such failure, the plain- 
tiffs have suffered and sustained damages, loss and in- 
jury in the sum of Five Hundred ($500.00) Dollars.” 

Evidently it was not intended by this finding to de- 
clare actual damages had been shown, as respondents’ 


the telegraph company harmless from any loss or damage incurred 
by reason or on account of its having so accepted any check, draft or 
negotiable instrument tendered in payment of this order. 

“All messages included in money orders are subject to the following 
VOSS: . . 

“The company shall not be liable for mistakes or delays in the 
transmission or delivery, or for non-delivery, of any message received 
for transmission at the unrepeated-message rate beyond the sum 
of five hundred dollars; nor for mistakes or delays in the transmis- 
sion or delivery, or for non-delivery, of any message received for 
transmission at the repeated-message rate beyond the sum of five 
thousand dollars, unless specially valued; nor in any case for delays 
arising from unavoidable interruption in the working of its lines; 
nor for errors in cipher or obscure messages.” 
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counsel suggest. After pointing out the lack of any evi- 
dence of actual loss resulting from the alleged negligence, 
the court’s opinion asserts—“So that, assuming that the - 
action is in tort, there is no substantial proof of any of the 
special damages claimed. However, the plaintiffs are not 
without redress.” 

The court found as matter of law “That the condition 
on the application for the transmission of the money order 
filed by The Westertt Union Telegraph Company with the 
Federal Communications Commission limiting its liabili- 
ties to five hundred ($500) dollars is a valid undertaking. 
That Paul Nester and Juan Charles, co-partners plaintiff 
are entitled to recover the amount of five hundred dollars 
($500.00) against the Western Union Telegraph Com- 
pany . .. without prejudice to their right to sue for and 
recover the one hundred and fifty ($150) dollars” accepted 
for transmission. 

The condition relative to liability for $500.00, quoted 
above, was construed by the trial court as “a provision 
for liquidated damages, which entitled the sender to re- 
covery of the minimum amount of five hundred dollars 
in the absence of any proof or without any offer of proof.” 
And it said, “Hence although we are unable to award to 
the plaintiffs the special damages they ask, they are en- 
titled, under the facts alleged and proved, to the sum 
stipulated as liquidated damages in the contract... . 
Here the plaintiffs, under the facts alleged in the complaint 
and proved at the trial, have shown themselves entitled 
to recovery, even though they were unable to prove the 
damages they sought.” 25 F. Supp. 478. 

The judgment against petitioner was affirmed by the 
Circuit Court of Appeals. 106 F. 2d 587. The opinion 
there declares— 

“Appellant contends that the provision in the money 
order blank was a part of the tariff filed with the Inter- 
state Commerce Commission, and as such limited the 
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damages recoverable to the actual damage, not exceed- 
ing $500, and that without actual damage there could be 
no recovery. The question presented is one of interpre- 
tation of the provision, not of validity thereof.” 

Also—“Here, the provision in question has a limitation 
of liability clause—‘the company shall not be liable for 
damages . . . beyond the sum of five hundred dollars.’ 
The provision also contained a clause by which it was 
agreed that ‘the right to have this money order promptly 
and correctly transmitted and promptly and fully paid is 
hereby valued’ at $500. Although appellant contends that 
the clause means that such right is valued at not ‘beyond 
the sum of’ $500, the clause does not so state. It states 
that such right is valued at $500.” 

“When Nester delivered the $150 to appellant, he had 
the right to have the money transmitted without un- 
reasonable delay (Western U. Teleg. Co. v. Crovo, 220 
U.S. 354) and delivered to Charles. Moore v. New York 
Cotton Exchange, 270 U. S. 593. Because of appellant’s 
acts, that right was destroyed, and Nester is entitled to 
recover its value, which the parties agreed was $500.” 

By its petition for certiorari the Telegraph Company 
presents a single question—“Does the limitation of li- 
ability provision in petitioner’s money order tariff— 
which is substantially the same as that in its telegraph 
tariff—constitute a liquidated damage provision which 
would automatically make petitioner liable for damages 
in the fixed sum of $500, in case of default in service, 
regardless of whether or not the sender had sustained 
any actual damage, or is the provision rather one which 
fixes a maximum limit within which damages may be 
proved?” 

We think the provision in question was not intended to 
prescribe a definite liability (liquidated damages), but is 
a limitation upon the maximum permissible recovery for 
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actual loss or damage properly alleged and shown by evi- 
dence. The courts below erred in ruling otherwise. 

Considering what has been ruled in Western Union 
Telegraph Co. v. Esteve Bros. & Co. (1921), 256 U. S. 
566; Western Union Telegraph Co. v. Czizek (1924), 264 
U. S. 281; Western Union Telegraph Co. v. Priester 
(1928), 276 U. S. 252, the validity of the condition be- 
fore us is not open to serious doubt; and viewed in the 
light of its history and evident purpose it must be inter- 
preted as imposing a limitation upon the amount which 
may be recovered. See, Unrepeated Message Case, 44 
I. C. C. 670, 675, and Limitations of Liability in Trans- 
mitting Telegrams, 61 I. C. C. 541, 550. 

The interpretation of the condition approved below 
would permit a recovery of five hundred dollars irrespec- 
tive of the sum deposited for transmission and without re- 
quiring the sender to show any loss whatsoever. A mere 
failure to transmit a small sum deposited with the com- 
pany might impose a heavy and utterly unreasonable 
burden upon the common carrier although the patron had 
suffered no loss. This does not harmonize with the de- 
clared purpose of the statute to impose just and reason- 
able rates. 

The precise question here involved has been ruled upon 
by two intermediate courts. Miazza v. Western Union 
Telegraph Co. (1935), 50 Ga. App. 521; 178 8. E. 764; 
and Wernick v. Western Union Telegraph Co. (1937), 290 
Ill. App. 569, 573-574; 9 N. E. 2d 72, 74. In the first 
the Court of Appeals of Georgia sustained a demurrer to 
a complaint which definitely sought to recover five 
hundred dollars as liquidated damages for failure properly 
to transmit a message. The opinion in the second cause 
well said— 

“Although this particular clause has been a part of the 
rules, regulations, classifications and tariffs of the tele- 
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graph company since 1921, it has never been interpreted 
as a liquidated damage provision, and no cases are cited 
which would justify such an interpretation. Reading the 
agreement as a whole, as it must be read under the fun- 
damental rules of construction, and taking into considera- 
tion the historical reasons for changing the legal relation- 
ship between telegraph companies and their patrons 
through federal legislation, and the effect thereof as stated 
by the court in Western Union Telegraph Co. v. Esteve 
Bros. & Co. and the Priester case, supra, we think the 
court was unwarranted in interpreting the language em- 
ployed as a liquidated damage clause. In so doing, it evi- 
dently failed to consider the intent, purpose and meaning 
of the entire clause, and considered only the words ‘at 
which amount the right ... is hereby valued.’ The 
fair interpretation of the provision as a whole must neces- 
sarily give effect to the plainly expressed clauses which 
precede and follow the so-called liquidated damage pro- 
vision, stating that ‘in any event, the company shall not 
be liable for damages for delay, nonpayment or under- 
payment of this money order, whether by reason of negli- 
gence on the part of its agents, servants, or otherwise. 
beyond the sum of $500 . . . , unless a greater value is 
stated in writing on the face of this application and an ad- 
ditional sum paid or agreed to be paid, based on such 
value, equal to one-tenth of 1 per cent thereof.’ The 
provision, when read in its entirety, was clearly intended 
to fix, not a definite liability, but a maximum liability or 
agreed valuation upon which the rate to be paid for the 
shipment or carriage is to be collected.” 

The challenged judgment must be reversed. The cause 
will be remanded to the District Court for further pro- 
ceedings in harmony with this opinion. 

Reversed. 








590 OCTOBER TERM, 1939. 


_ Argument for Petitioners. 309 U.S. 


YONKERS v. DOWNEY, RECEIVER.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 542. Argued February 29, 1940.—Decided April 22, 1940 


1. Concurrent findings of two lower courts accepted here, to the 
effect that withdrawals of deposits from a national bank were 
made when there was reason to believe that the bank would be 
unable to repay its depositors in due course, and with intent to 
prefer. P. 595. 

2. National banks have no implied power to pledge assets as security 
for deposits. P. 595. 

3. Rescission by a national bank of an unauthorized pledge securing 
deposits is not conditioned upon return of the amounts deposited. 
P. 595. 

4. The Act of June 25, 1930, permits national banking associations to 
give security for deposits of public money of a State or any politi- 
cal subdivision thereof “of the same kind as is authorized by law 
of the State in which such an association is located in the case 
of other banking institutions in the State.” Held, that such pledges 
are not “authorized” by the law of a State (New York) which 
forbids them as u/tra vires, though it conditions rescission upon re- 
payment of deposits made in reliance upon them. P. 597. 

106 F. 2d 69, affirmed. 


~ 


we 


CrTriorart, 308 U.S. 547, to review the affrmance of re- 
coveries by a receiver of a national bank of deposits with- 
drawn from it while insolvent. The case was tried to the 
court without a jury. 23 F. Supp. 1018. 


Messrs. Leonard G. McAneny and E. J. Dimock, with 
whom Mr. J. Donald Rawlings was on the brief, for 
petitioners. 


* Together with No. 543, Condon, Mayor, et al. v. Downey, Re- 
ceiver; No. 544, Condon, Mayor, et al. v. Downey, Receiver; and 
No. 545, Yonkers, Trustee, v. Downey, Receiver, also on writs of 
certiorari, 308 U. S. 547, to the Circuit Court of Appeals for the 
Second Circuit. 
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Even though the Bank was insolvent, the City was 
entitled to hold the security until payment of its de- 
posits in full. Since that is just what the City did, the 
deposits can not be recovered from it. 

In the absence of a federal statute on the effect of an 
ultra vires pledge by a national bank, that effect would 
be ascertained by applying the rule that questions of 
ultra vires are governed by the law of incorporation and 
questions of the effect of the ultra vires acts, by the law 
of the State where the acts are done. Restatement of 
the Law of Conflict of Laws, § 166, subdivision ec. of the 
comment. 

The effect of the silence of the National Bank Act on 
the subject would be, therefore, that national banks and 
state banks would compete on an equal footing in so far 
as the effect of ultra vires acts was concerned. The pre- 
scribing of a special statutory rule for the national banks 
would be a departure from the traditional congressional 
policy toward placing the national banks on equality 
with the state banks. Lewis v. Fidelity & Deposit Co., 
292 U.S. 559, 564. 

The state law always governs the transactions of na- 
tional banks except where in conflict with some para- 
mount federal law. National Bank v. Commonwealth, 
9 Wall. 353, 362; Lewis v. Fidelity & Deposit Co., 292 
U. S. 559, 564. Thus, if the National Bank Act is to 
override the law of New York as to the consequences of 
an ultra vires pledge, it must not only indicate a general 
policy of Congress that an ultra vires act of a national 
bank shall be without force or effect but also indicate that 
Congress has actually supplanted the state law on the 
subject. Nothing in the National Bank Act indicates 
either of those things. Therefore, the consequences of 
an ultra vires act of a national bank are determined by 
the law of the State where it occurs. Security National 
Bank v. St. Croix Power Co., 117 Wis. 211. 
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The lien on the security arose when the security was 
taken, long before insolvency, and such a lien, although 
created by state law, is effective as applied to national 
banks. Scott v. Armstrong, 146 U. S. 499, 510. 

The New York law as to the consequences of the pledge 
was incorporated in the National Bank Act by reference 
in the Act of June 25, 1930. 

Corporations have power to perform certain acts which 
are outside of their powers. First National Bank v. Mott 
Tron Works, 258 U. S. 240; Pullman’s Palace-Car Co. v. 
Central Transportation Co., 171 U. 8. 1388; State Bank 
of Commerce v. Stone, 261 N. Y. 175. In other words, a 
corporation has de facto powers to accept the liabilities 
and rights thrust upon it by the local law as consequences 
of the attempted exercise of disapproved powers. Every 
time a court of the State of incorporation holds a corpora- 
tion for the consequences of an ultra vires act, it holds 
that the corporation is “authorized” to accept them. The 
court below was wrong in limiting the expression “author- 
ized security” to security authorized de jure. 

Any hesitation that one may have about applying the 
word “authorized” to de facto powers of a corporation 
arises from our habitual association of authorization with 
the legislature. Since these powers to accept the conse- 
quences of ultra vires acts are usually given by judicial 
decision, they do not generally fit into the class of powers 
authorized by the legislature. Here, however, by hypoth- 
esis, Congress has treated these powers to accept the 
consequences of ultra vires acts as the subject of legis- 
lative action so that the word “authorized” is a natural 
one for Congress to apply to them. 

The deposits paid out upon checks of the City before 
the Comptroller took over the Bank can not be recovered 
by the receiver even if the security is unenforceable. 


Mr. George P. Barse, with whom Messrs. Benjamin W. 
Moore, Milton L. Romm, John F. Anderson, and Lee Roy 
Stover were on the brief, for respondent. 
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Mr. Justice McReynoups delivered the opinion of 
the Court. 


By these companion suits, begun during 1936, the Re- 
ceiver of The First National Bank and Trust Company 
of Yonkers (“The Bank”), seeks to recover fifty per 
centum of deposits withdrawn by petitioners from the 
association while insolvent. Thus, it is said, they ob- 
tained unlawful preferences within the meaning of the 
National Banking Act.’ From corporate assets, general 
creditors have been paid dividends amounting to fifty per 
centum of their claims—forty, December, 1933; ten, 
November, 1937. 


‘Title 12 U.S. C— 

Sec. 91. “All transfers of the notes, bonds, bills of exchange, or 
other evidences of debt owing to any national banking association, 
or of deposits to its credit; all assignments of mertgages, sureties 
on real estate, or of judgments or decrees in its favor; all deposits 
of money, bullion, or other valuable thing for its use, or for the use 
of any of its shareholders or creditors; and all payments of money 
to either, made after the commission of an act of insolvency, or in 
contemplation thereof, made with a view to prevent the application 
of its assets in the manner prescribed by this chapter, or with a view 
to the preference of one creditor to another, except in payment of 
its circulating notes, shall be utterly null and void; and no attach- 
ment, injunction, or execution, shall be issued against such association 
or its property before final judgment in any suit, action, or proceeding, 
in any State, county, or municipal court.” (R. 8. § 5242.) 

Sec. 194. “From time to time, after full provision has been first 
made for refunding to the United States any deficiency in redeeming 
the notes of such association, the comptroller shall make a ratable 
dividend of the money so paid over to him by such receiver on all 
such claims as may have been proved to his satisfaction or adjudicated 
in a court of competent jurisdiction, and, as the proceeds of the 
assets of such association are paid over to him, shall make further 
dividends on all claims previously proved or adjudicated; and the 
remainder of the proceeds, if any, shall be paid over to the share- 
holders of such association, or their legal representatives, in propor- 
tion to the stock by them respectively held.” (R. S. § 5236.) 


215254°— 40-———38 
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The Bank was located in New York. In each cause 
the points of law and fact are substantially alike. It 
will suffice to consider them as presented by the Record 
in No. 542. | 

Petitioner’s deposits with The Bank, March 4, 1933, 
amounted to $277,000. To secure this and other smaller 
public ones, bonds of the association totalling $535,000 
were in pledge. 

The Governor of New York proclaimed Saturday, 
March 4th and Monday, March 6th, 1933, bank holidays. 
Later the President and the Governor extended such holi- 
days through March 9th. The Bank was not opened for 
unrestricted business after March 3rd. A Conservator, 
appointed March 20th, remained in control until January 
23, 1934, when a Receiver took charge. 

Between March 9th and 20th, 1933, petitioner with- 
drew deposits amounting to $89,000; between March 
20th and 28th, $67,000. On the latter day, under direc- 
tion of the Conservator, petitioner’s remaining deposits 
were paid and The Bank retook the pledged bonds. 

A jury having been waived the cause was tried to the 
court upon pleadings and evidence. Among other things 
it found— 


The pledge of assets by The Bank to secure the 
deposits was ultra vires and unlawful. 

The Bank was insolvent March 6th, 1933, and as 
of that day the rights of creditors became fixed. 

The payments of deposits to petitioner were not 
allowed by any Presidential Proclamation or Execu- 
tive Order. They were made voluntarily under mis- 
take of law by an officer of the United States and 
are recoverable. Also they were made with intent to 
give petitioner preference over other creditors. 

No statute of New York confers upon state banks 
general power to pledge assets to secure deposits. 
They have no such power under the common law of 
New York. 
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Judgment went for the Receiver for fifty per centum 
of the amounts withdrawn by the petitioner after March 
9, 1933, with interest, ete. 

The Circuit Court of Appeals affirmed this action. 
106 F. 2d 69. It held all withdrawals after March 9th 
occurred when the facts indicated The Bank would be 
unable to pay depositors in due course and that adequate 
evidence supported the trial court’s findings of an intent 
to prefer. We find no reason to disregard these findings 
by two courts and accept them as correct. 

The Circuit Court of Appeals further held national 
banks have no implied power to pledge assets to secure 
deposits; that here The Bank was not empowered so 
to do by the Act June 25, 1930; that the pledge might 


* Act June 25, 1930, c. 604, 46 Stat. 809; 12 U.S. C., § 90— 

“All national banking associations, designated for that purpose by 
the Secretary of the Treasury, shall be depositaries of public money, 
under such regulations as may be prescribed by the Secretary; and 
they may also be employed as financial agents of the Government; 
and they shall perform all such reasonable duties, as depositaries of 
public money and financial agents of the Government, as may be re- 
quired of them. The Secretary of the Treasury shall require the 
associations thus designated to give satisfactory security, by the 
deposit of United States bonds and otherwise, for the safekeeping 
and prompt payment of the public money deposited with them, and 
for the faithful performance of their duties as financial agents of 
the Government: Provided, That the Secretary shall, on or before 
the 1st of January of each year, make a public statement of the 
securities required during that year for such deposits. And every 
association so designated as receiver or depositary of the public money 
shall take and receive at par all of the national currency bills, by 
whatever association issued, which have been paid into the Govern- 
ment for internal revenue, or for loans or stocks: Provided, That the 
Secretary of the Treasury shall distribute the deposits herein pro- 
vided for, as far as practicable, equitably between the different States 
and sections. 

“Any association may, upon the deposit with it of public money 
of a State or any political subdivision thereof, give security for the 
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be rescinded without return by the Receiver of the sums 
withdrawn. With these conclusions we agree. 

Unless empowered by the Act June 25, 1930 or con- 
cerning federal funds (not here claimed) as in Jnland 
Waterways Corp. v. Young, ante, p. 517, national banks 
may not secure deposits by pledge of assets. 

Texas & Pacific Ry. Co. v. Pottorff, 291 U. 8. 245, 
253-255, and Marion v. Sneeden, 291 U. S. 262, authori- 
tatively interpreted the National Banking Act and ap- 
proved the view that under this, a national bank pos- 
sesses no inherent power to secure deposits, public or 
private, by pledging assets, and that such a pledge is both 
ultra vires and contrary to public policy. “The measure 
of their powers is the statutory grant; and powers not 
conferred by Congress are denied.” Also, that in case 
of insolvency, assets so pledged, may be reclaimed without 
payment of the deposits. “To permit the pledge would 
be inconsistent with many provisions of the National 
Bank Act which are designed to ensure, in case of dis- 
aster, uniformity in the treatment of depositors and a 
ratable distribution of assets.” The result in these 
causes was not influenced by consideration of local law. 

We cannot accept the suggestion of counsel for peti- 
tioner that the cited opinions merely declare a pledge of 
assets ultra vires and leave the consequences to be de- 
termined by the law of the state where it occurs. This 
view is not in harmony with the language of the opinions 
nor with the general purposcs of the National Banking Act 
there pointed out. 

Under the common law as interpreted in New York, 
pledge of securities by a state bank to secure deposits is 
“contrary to law and beyond the power and authority 


safekeeping and prompt payment of the money so deposited, of the 
same kind as is authorized by the law of the State in which such 
association is located in the case of other banking institutions in the 
State.” 
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vested in the officers.” Although forbidden, such a pledge 
will not be set aside unless deposits made in reliance upon 
it are first repaid. State Bank of Commerce v. Stone, 261 
N. Y. 175, 187-188; 184 N. E. 750; City of Mount Vernon 
v. Mount Vernon Trust Co., 270 N. Y. 400, 406; 1 N. E. 
2d 825. 

The Act of June 25, 1930 permits national banks to give 
security for public deposits “of the same kind as is author- 
ized by the law of the State in which such association is 
located in the case of other banking institutions in the 
State.” Counsel maintain that within the fair intend- 
ment of this, state banks in New York are “authorized” to 
pledge bonds to secure public deposits. They rely upon 
the rulings of the local courts, in the causes last cited, con- 
cerning conditions which must be met before an ultra vires 
act will be set aside. 

They submit that corporations have capacity to accept 
the result of their actions. “That the capacity to accept 
the consequences of an ultra vires act is itself a power.” 
Further, that “ ‘giving’ a power is but another word for 
‘authorizing’ its exercise.” Hence, the argument seems 
to run, as a state bank may hold the fruit of a pledge until 
return of the thing pledged, therefore, it is “authorized by 
law” to make a pledge thus conditioned. 

In this procession, obviously, different meanings are 
attributed to the word “power” and it is confused with 
“capacity” and “authority.” In one sense, every corpora- 
tion has “power” to do wrong, also “capacity” to suffer the 
consequences of wrong-doing. But no corporation has 
authority to violate an inhibition or go beyond the limits 
of its charter. Authorization to do a forbidden thing can- 
not be inferred from capacity to accept the prescribed con- 
sequences. The law forbade local institutions to make 
pledges such as the one here in question. 

The challenged judgments must be 

Affirmed. 
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APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA. 


No. 380. Argued February 2, 1940. Reargued March 27, 28, 
1940.—Decided April 22, 1940. 


. A Pennsylvania statute prohibiting the operation on the high- 


ways of the State of any vehicle carrying any other vehicle “above 
the cab of the carrier vehicle or over the head of the operator 
of such carrier vehicle,” and applied to interstate carriers, held 
consistent with due process of law, and consistent with the com- 
merce clause in the absence of Congressional action. P. 603. 


. The Federal Motor Carrier Act of 1935 did not undertake to 


deprive the State of power to impose this regulation upon vehicles 
moving in interstate commerce. P. 604, et seq. 


3. Section 204 of the Federal Motor Carrier Act empowers the 


Interstate Commerce Commission to establish reasonable require- 
ments with respect to “safety of operation and equipment” of motor 
vehicles of common and contract carriers in interstate commerce, 
but its authority with respect to sizes and weights of vehicles is 
expressly limited in § 225 to investigation and report on the need 
of regulation. P. 607. 


. “Sizes and weight” in the meaning of § 225 includes the size 


and weight of the motor vehicle and its load. P. 610. 


. The authority to regulate the “sizes and weight” of motor ve- 


hicles, left with the States by § 225 of the Federal Motor Carrier 
Act, is not restricted to over-all measurements and gross weight, 
but includes particular dimensions of motor vehicles and their loads 
and the weight distribution of load, which affect safety as well as 
the wear and tear of the highways. P. 610. 


. The Pennsylvania regulation is an exercise of the state’s power 


to protect the safe and convenient use of its highways, which it was 
the purpose of § 225 to reserve to the State from the grant of 
regulatory power to the Commission. P. 611. 


. In ordinary speech the load of a vehicle is not spoken of as a 


part of its equipment. P. 612. 


. Even if the phrase “operation and equipment” in § 204 could be 


taken, when standing alone, as including the weight and size of 
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loads, it can not be so taken when read in conjunction with the 
reservation of § 225 of “sizes and weight” from the regulatory 
power of the Commission. P. 612. 

9. Congressional intention to displace local laws in the exercise of 
the commerce power is not to be inferred unless clearly indicated. 
P. 614. 

336 Pa. 17; 7 A. 2d 466, affirmed. 


AppEAL from a judgment affirming the dismissal of a 
complaint in an action to enjoin the enforcement of a 
state regulation of motor vehicles. 


Messrs. Sterling G. McNees and Edmund M. Brady, 
with whom Mr. Gilbert Nurick was on the brief, on the 
reargument and on the original argument, for appellants. 


Mr. George W. Keitel, Assistant Deputy Attorney Gen- 
eral of Pennsylvania, with whom Mr. Claude T. Reno, At- 
torney General, was on the brief, on the reargument and 
on the original argument, for appellees. 


By leave of Court, Solicitor General Biddle and Messrs. 
E. M. Reidy, Edwin E. Huddleson, Jr., and Daniel W. 
Knowlton filed a brief on behalf of the United States 
et al., as amici curiae, urging reversal. 


Mr. Justice STONE delivered the opinion of the Court. 


The question for decision is whether a statute of Penn- 
sylvania prohibiting the operation over its highways of 
any motor vehicle carrying any other vehicle over the 
head of the operator of such carrier vehicle, is superseded 
by the rules and regulations promulgated by the Inter- 
state Commerce Commission under the Motor Carrier 
Act of 1935, 49 Stat. 543, 49 U. S. C. $§ 301-327, appli- 
cable to common and contract carriers in interstate com- 
merce. 

Appellants, co-partners engaged as common carriers in 
the business of transporting in interstate commerce new 
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automobiles upon motor trucks specially constructed for 
that purpose, brought this suit in the Pennsylvania state 
courts to enjoin appellees, state officers, from enforcing 
against appellants § 1033(c) of the Pennsylvania Vehicle 
Code, effective June 29, 1937, 75 P. S. 642, which pro- 
hibits the operation on the highways of the state of any 
vehicle carrying any other vehicle “above the cab of the 
carrier vehicle or over the head of the operator of such car- 
rier vehicle.” ' Two other like suits brought by motor car- 
riers engaged in like transportation interstate were con- 
solidated with the present suit. 

After a hearing in which there was extensive evidence 
tending to show that the transportation by appellants over 
the state highways of cars placed above the cab of the 
transporting vehicle is unsafe to the driver and to the 
public, the trial court found that the location of motor 
vehicles over the cab of the carrier rendered its operation 
dangerous on the curves and grades of the Pennsylvania 


*“(e) No person shall operate a vehicle on the highways of this 
Commonwealth carrying any other vehicle, any part of which is above 
the cab of the carrier vehicle or over the head of the operator of 
such carrier vehicle.” 

After the argument of the appeal in this case, but before the decree 
in the State Supreme Court, this section was amended to read: 

“(c) No person shall operate a vehicle on the highways of this 

Commonwealth carrying any other vehicle, the weight of which is 
directly above the cab of the carrier vehicle or directly over the 
head of the operator of such carrier vehicle.” Act No. 400 of June 27, 
1939. 
The Supreme Court of Pennsylvania, in its opinion, considered this 
amendment and concluded that the statute both before and after the 
amendment applied to the vehicles used by appellants and was di- 
rected at the same evils, and that no essential change was made by the 
amendment, a construction which we adopt. The Supreme Court 
also concluded that as the amendment named no date when it was 
to take effect it would become effective some two months later, on 
September 1, 1939, as provided by § 4 of the Statutory Construction 
Act of May 28, 1937, P. L. 1019, 1020. 
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highways. It found that such location of the carried car 
above the driver raises the center of gravity of the loaded 
ear above that which is normal in trucking operations, 
places excessive weight on the front axles and tires, ob- 
scures the vision of the driver of the carrier car, with the 
results that it increases the difficulty of steering the 
loaded car, adversely affects braking, particularly on 
curves, and affects the balance of the loaded car so as to 
make its use on the highways dangerous. 

It also found that in ease of collision or loss of control 
the overhead car has a tendency to fly off the cab, in con- 
sequence of which, in numerous cases, serious injury had 
resulted to the operator of the truck or to the colliding 
car and its occupants, or both, and that the height of the 
overhead car and its interference with the driver’s vision 
causes him to drive on the wrong side of the road in order 
to avoid overhead obstructions. The court concluded 
that the state statute was a safety regulation of motor- 
cars using the highways of the state and that, as applied 
to appellants, it infringed neither the commerce clause of 
the Federal Constitution nor the due process clause of 
the Fourteenth Amendment, and gave judgment dismiss- 
ing the complaint. On appeal the Supreme Court of 
Pennsylvania confirmed the findings of the trial court and 
affirmed the decree. 336 Pa. 17; 7 A. 2d 466. The case 
comes here on appeal under §-237 of the Judicial Code, 
as amended, 28 U.S. C. § 344. 

Before the present suit was brought, the Interstate 
Commerce Commission, purporting to act under the Mo- 
tor Carrier Act, had promulgated regulations effective 
July 1, 1936, with respect to “safety of operation and 
equipment” of common and contract motor carriers in 
interstate commerce, subject to the Act. These regula- 
tions contained no provisions specifically applicable to 
cars carried over the cab of the carrier vehicle. On 
March 11, 1939, while the present cause was pending be- 
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fore the Supreme Court of Pennsylvania, the Interstate 
Commerce Commission, in “Car Over Cab Operations,” 
12 M. C. C. 127, issued its report of an investigation of the 
practice of the car over cab method of transportation of 
motor vehicles, in which it announced its conclusion that 

“The record discloses no testimony whatsoever to show 
that the operation of motor vehicles, used in transporting 
new automobiles, and which are so constructed that one 
of the automobiles being transported extends in whole or 
in part over the cab, is unsafe. On the contrary, the 
evidence is clear that the average number of accidents in 
which vehicles of this type are involved is less than the 
country’s average for all trucks. We find no reasons of 
record why the operations of such vehicles should be for- 
bidden. The safety regulations heretofore prescribed by 
us, of course, apply to these as well as other vehicles 
operated by common and contract carriers in interstate or 
foreign commerce. The operations of vehicles so equip- 
ped are therefore permitted by the existing regulations, 
and there is no need for change.” (p. 132.)? 


* The report of the Interstate Commerce Commission states, page 
133, that in this proceeding “the only evidence was introduced by 
or on behalf of carriers engaged in the type of operation under 
investigation,” that the State of Pennsylvania declined to participate 
in the proceeding and that a representative of the state invited the 
attention of the Commission to the evidence which had been taken 
in the present suit, but that such evidence was not made a part of 
the record in the proceeding before the Commission and was not con- 
sidered by it. The Commission, so far as the report discloses, gave no 
consideration to the consequences of placing the carried car above the 
cab of the motor carrier when accidents do in fact occur, to the 
effect of the weight distribution of the combination when used on 
highways of grades and curves over which petitioners operate in 
Pennsylvania, and its tendency to cause the driver of the combination 
to hold to the middle of the road to avoid injury to the carried car 
on the tree-lined highways of the state, all of which were deemed 
by the state courts in the present case to have an important bearing 
on safety. 
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The Supreme Court of Pennsylvania took judicial notice 
of this action of the Commission, but concluded that the 
authority of the state to enact § 1033 (c) of the Vehicle 
Code was unimpaired by federal action under the com- 
mere clause for the reason that the applicable provisions 
of the Motor Carrier Act, enacted by Congress, did not 
purport to withdraw from the state its constitutional 
power to make the regulation embodied in that section, 
end for a second reason, which we find it unnecessary to 
consider, that in any case the action of the Commission 
in declining to adopt any rule or regulation with respect 
to the car over cab practice of interstate common and con- 
tract motor carriers could not be taken as a mandate to 
such carriers to continue the practice despite state regu- 
lation prohibiting it. 

Appellants assail the state statute on the grounds that 
even though it is unaffected by the provisions of the 
Motor Carrier Act it nevertheless infringes the commerce 
clause and the due process clause of the Fourteenth 
Amendment and that in any case the statute is superseded 
by the action taken by the Commission in conformity to 
the Motor Carrier Act. 

Only a word need be said of the constitutional objec- 
tions. The present record lays a firm foundation for 
the exercise of state regulatory power, unless the state 
has been deprived of that power by Congressional action 
authorizing the Commission to substitute its judgment for 
that of the state legislature as to the need and propriety 
of the state regulation. The nature and extent of the 
state power, in the absence of Congressional action, to 
regulate the use of its highways by vehicles engaged in 
interstate commerce has so recently been considered by 
this Court that it is unnecessary to review the authori- 
ties now, or to restate the standards which define the 
state power to prescribe regulations adapted to promote 
safety upon its highways and to insure their conservation 
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and convenient use by the public. See South Carolina 
Highway Dept. v. Barnwell Bros., 303 U.S. 177. Judged 
by these standards we can find no basis for saying that 
the Pennsylvania statute is not such a regulation or that 
it is a denial of due process or that it infringes the com- 
merce clause if Congress has not authorized the Inter- 
state Commerce Commission to promulgate a conflicting 
rule. 

This brings us to the more serious question whether 
Congress, by the enactment of the Motor Carrier Act of 
1935, as a regulation of interstate commerce, has under- 
taken to deprive the state of the power to impose the 
present regulation upon vehicles moving in interstate 
commerce. With the adoption of the Motor Carrier Act, 
the national government embarked on the regulation of 
a type of interstate traffic many of whose regulatory 
problems bear little resemblance to those of other systems 
of transportation which had previously been subjected to 
Congressional control. They presented difficulties and 
complexities differing from and far exceeding those of any 
earlier regulations of interstate commerce. Our most 
extensive experience had been in the national regulation 
of rail carriers, operating over roads and with rolling 
stock privately owned and controlled, with standards of 
roadbed, operation and equipment, substantially uniform 
throughout the country, and with the movement of 
traffic on each road subject to a single unified control. 

Regulation of vehicular traffic over the highways of 
the United States involves a far more varied and complex 
undertaking. The highways of the country have been 
built by the states with substantial financial aid from 
the federal government in the construction of some of 
them.* They are state owned, and, in general, are open 


* For the significance of federal aid, see hearings before Senate Com- 
mittee on Interstate Commerce on S. 2793, 72d Cong., Ist Sess. (1932), 
p. 217. See also Nashville, C. & St. L. Ry. v. Walters, 294 U. S. 
405, 417. 











MAURER v. HAMILTON. 605 


598 Opinion of the Court. 


in each state to use by privately owned and controlled 
motor vehicles of widely different character as respects 
weight, size, and equipment.* The width, grades, curves, 
weight-bearing capacity, surfacing and overhead obstruc- 
tions of the highways differ widely in the forty-eight 
different states and in different sections of each state. 
There are like variations with respect to congestion of 
traffic. State regulation, developed over a period of years, 
has been directed to the safe and convenient use of the 
highways and their conservation with reference to vary- 
ing local needs and conditions. 

Assumption of national control involved problems of 
peculiar difficulty and delicacy. Apart from regulations 
of interstate motor traffic having commercial aims and 
involving routes, schedules, rates and the like, any regu- 
lation on a national scale, whatever its extent, has an 
intimate and vital relation to the conservation of high- 
ways which belong to the states, and to their safe and 
convenient use by the general public in both interstate 
and intrastate traffic. Our entire experience with the 
growth of automobile traffic and its regulation by the 
states teaches that in any form of non-commercial regu- 
lation, safety is a dominant consideration. Motor ve- 
hicles are dangerous machines whose operation is attended 
by serious hazard to persons and property. Hess v. 
Pawloski, 274 U. S. 352, 356. In 1934, the year before 
the enactment of the Motor Carrier Act, there were 
36,000 reported deaths from motorcar accidents in the 
United States.° Excessive speed, defective appliances, 


‘It is estimated that 85 per cent of all trucks are privately owned 
and operated, and that over 200,000 separate trucks would be subject 
to the federal regulation. See Hearings before Senate Committee on 
Interstate Commerce on §. 2793, 72d Cong., Ist Sess., p. 223; S. Doc. 
152, 73d Cong., 2d Sess., p. 28 (1934); Hearings before House Com- 
mittee on Interstate and Foreign Commerce on H. R. 5262, 74th 
Cong., Ist Sess. (1935), p. 156, et seq. 

* Accident Facts (1936) published by National Safety Counsel, Inc. 
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negligent driving, size, weight and loading of cars in con- 
junction with local conditions of traffic and of the high- 
ways, contributed in varying degrees to this record of 
disaster. 

It is in the light of this history and background that 
we must appraise and apply the provisions of the Motor 
Carrier Act of 1935. The declared policy of the Act, § 202 
(a), is to preserve and foster the economic and commer- 
cial advantages of an efficient transportation system. 
The power to regulate, which it confers on the Interstate 
Commerce Commission, extends in some measure to safety 
regulations. Section 204 (a) provides: 

“Tt shall be the duty of the Commission—(1) To regu- 
late common carriers by motor vehicle as provided in this 
part, and to that end the Commission may establish rea- 
sonable requirements with respect to continuous and ade- 
quate service, transportation of baggage and express, 
uniform systems of accounts, records, and reports, preser- 
vation of records, qualifications and maximum hours of 
service of employees, and safety of operation and equip- 
ment.” 


Subdivision (2) imposes a like duty upon the Commis- 
sion to regulate “contract carriers.” Subdivision (3) im- 
poses the duty 


“To establish for private carriers of property by motor 
vehicle, if need therefor is found, reasonable requirements 
to promote safety of operation, and to that end prescribe 
qualifications and maximum hours of service of employees, 
and standards of equipment.” 


Section 225 provides: 


“The Commission is hereby authorized to investigate 
and report on the need for Federal regulation of the sizes 
and weight of motor vehicles and combinations of motor 
vehicles and of the qualifications and maximum hours of 
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service of employees of all motor carriers and private 
carriers of property by motor vehicle; . . .” 


The words of this section indicate, as its history dem- 
onstrates, that it was intended to reserve from the regu- 
latory power of the Commission the regulation of “sizes 
and weight of motor vehicles.” Unlike § 204 (a) (3), 
which makes it the duty of the Commission “if need there- 
for is found” to establish reasonable requirements to pro- 
mote safety of operation and to prescribe standards of 
equipment for “private carriers of property,” § 225 im- 
poses no duty and confers no authority on the Commission 
to regulate the sizes and weights of motor vehicles.* Its 
authority is limited to investigation and report of the need 
of such regulation.’ 

The bill containing the provisions of §§ 204 and 225 
which we have quoted, was prepared by the Federal 
Coordinator of Transportation and its adoption was 
recommended in his 1934 report to the Interstate Com- 


°Cf. Coordination of Motor Transportation, 182 I. C. C. 263, 387, 
Recommendation 11. 
7On November 8, 1937, the Commission ordered an Investigation 


“In THE Marrer oF REGULATIONS GOVERNING THE SIZES AND WEIGHT 
or Moror VEHICLES AND COMBINATION OF Moror VEHICLES USED BY 
CoMMON AND CoNntTRACT CARRIERS . .. AND PRIVATE CARRIERS. . . 


“1. To enable the Commission to make a report under the provisions 
of section 225 on the need for Federal regulation of the sizes and 
weight of motor vehicles and combinations thereof. 

“2. To enable the Commission to prescribe reasonable requirements 
under the provisions of section 204 of the act as to the sizes and 
weight of motor vehicles and combinations therefor insofar as they 
affect the safety of operation.” 

The Commission is now engaged in making its investigation and 
has made no report of its findings or conclusions. Report No. 1, a 
preliminary study as yet unpublished (April, 1940), made by the 
Bureau of Motor Carriers, Interstate Commerce Commission, is 
devoted to an analysis of state limitations of sizes and weights of 
motor vehicles. 
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merce Commission, which transmitted the report and 
proposed bill to the Senate with its favorable recom- 
mendation. Sen. Doe. No. 152, 73rd Cong., 2d Sess. 
The report made no mention of the scope, purpose or 
meaning of § 225, other than the statement, p. 49, that 
it provides for “investigation and report to Congress of 
the need, if any, for federal regulation of the sizes and 
weights of motor vehicles.” The report referred, p. 32, 
to the facts that the states regulate extensively the length, 
width, height and speed of motor vehicles, and their 
maximum gross weights and require that they “be 
equipped with a variety of safety appliances”; that these 
regulations “are designed in part to protect the safety 
and convenience of the public in its use of the high- 
ways and in part to protect the highways from excessive 
wear and tear,” and that the “requirements as to gross 
weights, lengths, and widths of vehicles are often 
grounded in State policies with respect to the design of 
highways,” with respect to their weight sustaining ca- 
pacity and their curves. In testifying at the hearings 
upon the bill before the Senate Committee on Interstate 
Commerce, the Coordinator explained the provisions of 
§ 225 by stating: 

“with respect to size and weight of vehicles . . . we do 
not undertake in this bill to cover that situation except 
to provide for a thorough investigation of it by the Com- 
mission with recommendations to Congress because there 
is involved not only a question of fact as to what the 
regulation should be, but also as to how far the federal 
government has power to interfere with the exercise 
of the police power of the states with respect to the use 
of their highways. They have the right to protect their 
highways against unsafe or unreasonable use, but whether 
or not the federal government can come in and interfere 
with it I cannot say at this time.” Hearings before 
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Senate Committee on Interstate Commerce on S. 1629, 
74th Cong., Ist Sess., (1935) p. 92.° 

Again, page 61, he referred to “sizes and weights” as “an 
extremely important matter from the standpoint of public 
safety and convenience.” This Court has also had 
occasion to point out that the sizes and weights of auto- 
mobiles have an important relation to the safe and con- 
venient use of the highways, which are matters of state 
control. Sproles v. Binford, 286 U. S. 374; South Caro- 
lina Highway Dept. v. Barnwell Bros., supra. It is evi- 
dent that the purport of § 225 is to reserve “sizes and 
weight” from the regulatory powers of the Commission, 
quite as much when related to safety as when related to 
highway construction, pending investigation and report 
by the Commission of the need for such regulation, and 
further consideration of the matter by Congress. Such 
has been the uniform construction of § 225 by courts hav- 
ing occasion to consider the subject. 


“On page 61 of the Report the Coordinator stated: “But on this 
question of sizes and weight of motor vehicles, which is an extremely 
important matter from the standpoint of public safety and conven- 
ience, there is not only the question here as to what those sizes 
and weights ought to be from the standpoint of road construction and 
road use, but there is also the legal question as to whether the federal 
government can exercise power over the matter, or whether it is a 
matter exclusively within the jurisdiction of the states. It was because 
of doubts not only as to the facts with reference to that matter, but 
also to the law that provisions were made for this investigation.” 

The Committee Reports make no comment on § 225. See 8. Rept. 
No. 482, 74th Cong., Ist Sess.; H. Rept. No. 1645, 74th Cong., Ist 
Sess. 

°L. & L. Freight Lines v. Railroad Commission, 17 F. Supp. 13 
(1936); Barnwell Bros. vy. South Carolina State Highway Dept., 17 
F. Supp. 803 (1937); Werner Transportation Co. v. Hughes, 19 F. 
Supp. 425 (1937); Houston & North Texas Freight Lines v. Phares, 
19 F. Supp. 420 (1937); Morrison v. State, 133 Tex. Cr. App. 141; 
109 S. W. 2d 205 (1937); Yellow Cab Transit Co. v. Tuck, 115 8. W. 
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On the argument before us it was conceded that the 
“size and weight of motor vehicles,” of which § 225 
speaks, must be taken to include the sizes and weights of 
motor vehicles and their loads. This is evident both be- 
cause an investigation of sizes and weights of motor ve- 
hicles, apart from their load, would be useless so far as 
the major problems of safety and use of the highways are 
concerned and because, as presently will appear, the state 
regulation of sizes and weights to be investigated has 
from the beginning included sizes and weights of the 
loaded vehicle. The power of the states to regulate the 
sizes and weights of loaded motor vehicles was thus left 
undisturbed. Such other courts as have had occasion te 
consider the matter in the cases already noted have ar- 
rived at the same conclusion.” 

But the question remains whether the Pennsylvania 
statute is a regulation of “size and weight” within the 
meaning of § 225, or whether it is a regulation of “safety 
of operation and equipment,” which the Commission was 
authorized to make by § 204 (1) (2). Perusal of the 
present record can leave no doubt that in both a technical 
and a practical sense § 1033 (c) is a regulation of weight 
and size of the loaded motor vehicle, and that the Penn- 
sylvania Legislature intended it to be such." By provid- 


2d 455 (Tex. Civ. App. 1938); see H. P. Welch Co. v. New Hamp- 
shire, 306 U. S. 79 (1939). 

Upon the appeal in South Carolina Highway Dept. v. Barnwell 
Bros., supra, to the Supreme Court, respondents abandoned their con- 
tention in the trial court that power to regulate the loaded weight 
and size,of motor vehicles had not been withheld from the Commis- 
sion by § 225. 303 U.S. 177. 

*See note 9, supra. 

“In addition to subsection (c) of § 1033, which in its amended 
form is specifically directed to the location of the “weight” of the 
carried car, the section contains three other subdivisions which affect 
size and weight distribution of the loaded vehicle. Subsection (a) 
prohibits the operation of vehicles “having two levels for the carriage 
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ing that the carried car shall not be loaded above the cab, 
the statute sets practical limits to the height of the loaded 
car and precludes its projection beyond the cab of the 
carrier car and into the line of vision of its driver. It is 
also a restriction on weight distribution of the loaded car 
and in its amended form specifically prohibits placing the 
“weight” of the carried car above the driver.* The high- 
est court of the state has declared that such are the pur- 
poses of subsection (c), in order to avoid the safety haz- 
ards resulting from improper weight distribution and the 
height of the carried car at a point where it cannot be 
observed by the driver. As interpreted and applied by 
the state court, we can not regard the regulation as other 
than an exercise of the state’s power to protect the safe 
and convenient use of its highways through the control 
of size and weight of motor vehicles passing over them, 
which it was the purpose of § 225 to reserve to the state 
from the grant of regulatory power to the Commission. 
Being thus reserved we think it is unaffected by the 
authority conferred on the Commission by § 204 to regu- 
late “safety of operation and equipment.” 

The Commission in its report in “Car Over Cab Opera- 
tions,” supra, gave no consideration to the extent of its 
authority under § 204, to make safety regulations affect- 
ing the car over cab practice or to the question whether 
the Pennsylvania restriction is in fact and in practical 
operation a weight and size regulation, or whether the 


of other vehicles.” Subdivision (b) prohibits operation of vehicles 
carrying other vehicles any part of which is more than 115 inches 
from the ground; and subdivision (d) prohibits the operation of 
vehicles carrying any other vehicle “any axle of which is more than 
3 feet higher than any other axle on such carrying vehicle.” Sub- 
sections (a), (b) and (d) do not become effective until January 1, 
1942. West Virginia has a statute containing similar provisions. Ch. 
88, Acts of W. Va., 1939. 
*See note 1, supra. 
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authority to make such regulations is reserved to the 
states by § 225. The power of the Commission to regu- 
late with respect to safety in the case of common and con- 
tract carriers is defined by § 204(a)(1) and (2), which 
makes it the duty of the Commission to regulate “safety 
of operation and equipment.” In the exercise of this 
authority the Commission has made no regulation con- 
cerning sizes and weight of motor vehicles or their loads. 
But in a brief filed in this cause it contends that the Penn- 
sylvania statute is an infringement of the Commission’s 
authority to regulate safety of equipment. In ordinary 
speech the load of a vehicle is not spoken of as a part of 
its equipment. In the Motor Carrier Safety Regulations, 
promulgated by the Commission, safety of equipment is 
treated as synonymous with or the equivalent of parts 
and accessories of motor cars affecting safety. The Uni- 
form Act regulating motor car traffic on highways, which 
was recommended by the National Conference of State 
and Highway Safety in 1930 and 1934, which was re- 
ferred to in the report of the Coordinator, placed all size 
and weight regulations in a single “Article XVI, Size, 
Weight and Load,” separate from the articles containing 
provisions relating to the speed, driving and movement 
of motor cars and from “Article XV, Equipment,” which 
was confined to automobile parts and accessories and 
their inspection.”* 

But even though the phrase “operation and equipment” 
of motor cars could be taken, when standing alone, as in- 
cluding the weight and size of their loads, we think it 
plain that it cannot be so taken when read in conjunction 
with the reservation in § 225 of “sizes and weights” from 
the regulatory power of the Commission. As the report 


“See Uniform Act Regulating Traffic on Highways, IV, National 
Conference on Street and Highway Safety (1930), 38, 49; Uniform 
Act Regulating Traffic on Highways, V, Bureau of Public Roads, 
United States Department of Agriculture (1934), 23, 35. 
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of the Coordinator and the legislation in the several states 
shows, and as this Court has recognized, see Sproles v. 
Binford, supra; South Carolina Highway Dept. v. Barn- 
well Bros., supra, the sizes and weights of motor vehicles 
and their loads present safety problems which are special 
and distinct from those involved in the driving and move- 
ment of cars ordinarily known as their operation, and 
from their parts and accessories ordinarily referred to as 
motor car equipment. As we have seen, one of the pur- 
poses of the reservation made in § 225 was to give oppor- 
tunity for further study and consideration by the Com- 
mission of the relation of sizes and weights of motor cars 
to the public safety and convenience, as well as to road 
construction and use so that the Commission and Con- 
gress might be advised what the regulation of these safety 
factors should be and how far Congress should interfere 
with their regulation by the states. 

The Couzens bill, 8. 2793, § 2 (a) (1) (2), 72d Cong., 
Ist Sess., discussed in the 1934 report of the Coordinator, 
authorized the Commission to prescribe reasonable require- 
ments with respect to “safety of operation and equipment 
(including the weight, length, width and height of motor 
vehicles used by such earriers).” This proposal was not 
adopted and in the bill recommended by the Coordinator 
and the Commission in 1934 and enacted as the Motor 
Carrier Act of 1935, the parenthetical clause in the provi- 
sion authorizing regulation of safety of operation and 
equipment as it appeared in the Couzens bill, was trans- 
ferred to § 225, where it appeared as “sizes and weight of 
motor vehicles,” federal regulation of which was reserved 
to await the future action of Congress. The clause which 
was thus resorted to in the earlier bill to include regula- 
tions of sizes and weight in the authority to regulate 
“safety of operation and equipment” was by its transfer 
to § 225 of the Act of 1935 similarly made the means of 
withholding from the regulatory power of the Commis- 
sion regulations of sizes and weight affecting safety. 
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As a matter of statutory construction Congressional in- 
tention to displace local laws in the exercise of the com- 
merce power is not, in general, to be inferred unless clearly 
indicated by those considerations which are persuasive of 
the statutory purpose. This is especially the case when 
publie safety and health are concerned. Kelly v. Wash- 
ington, 302 U.S. 1, 10-14; H. P. Welch Co. v. New Hamp- 
shire, 306 U. S. 79, 85 and cases cited. There are other 
cogent reasons why the reservation made by § 225 cannot 
be given a narrow construction. The hesitancy manifested 
by Congress, until the adoption of the 1935 Act, to inter- 
fere with the state highway regulations and its failure then 
to follow earlier and more far-reaching proposals are per- 
suasive against such a construction.’* A thorough investi- 
gation by the Commission which the statute authorized 
was necessary not only to determine the importance of 
sizes and weight “from the standpoint of public safety and 
convenience,” but also to resolve the uncertainty of the 
draftsmen of the bill and presumably of Congress “as to 
the facts with reference to the matter” and “as to what the 
regulation should be.” §S. Doc. No. 152, 73rd Cong., 2d 
Sess., p. 61. The extent to which Congress should, if at 


Prior to the 70th Congress, the bills for federal regulation con- 
tained no provisions of any kind relating to size and weight. Begin- 
ning with the 70th Congress the bills almost uniformly provided that 
interstate carriers should remain subject to state regulations relating 
“to the maintenance, protection, safety, or use of the highways 
therein, which do not discriminate against motor vehicles used in 
interstate commerce.” The Rayburn bill which the Interstate Com- 
merce Commission approved, contained such a clause (S. Doc. 152, 
73d Cong., 2nd Sess., 25). Only the Couzens bill (S. 2793, 72d 
Cong., 1st Sess.) affirmatively prescribed federal regulation. The 
Dill bill (S. 3171, 73d Cong., 2d Sess.) and S. 1629, 74th Cong., Ist 
Sess., which was finally enacted as the Motor Carrier Act, envisaged 
the possibility of such regulation of size and weights but only after 
a report to Congress. For a discussion of these bills see Kauper, 
Federal Regulation of Motor Carriers, 33 Mich. L. Rev. 239, 240-243, 
notes 128, 129, 132. 
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all, curtail state regulation, could be determined only when 
those doubts were resolved. 

A considerable period of time was required for prepa- 
ration for the investigation and for bringing it to a con- 
clusion. The investigation which was authorized in No- 
vember 1937, Ex parte No. M. C. 15, has not yet pro- 
ceeded beyond the preliminary stage of gathering 
information. It could not be assumed that in the 
meantime a rapidly changing industry would not produce 
new types of vehicles involving new problems of the 
relation of sizes and weight to safety such as are involved 
in the present case. A construction of the reservation 
made in § 225 is not to be favored which would deprive 
the states of authority to make safety regulations of 
sizes and weight before Congress was informed by a full 
investigation and report of the Commission of the nature 
of the regulations, both those in force and those which 
are needed, and whether in the light of the competing 
demands for national uniformity and for accommodation 
to local conditions, regulation of sizes and weight can be 
best prescribed by the Commission, by the state legisla- 
tures, or by a divided authority. For these reasons we 
think that the reservation of state power by § 225 is 
not restricted to the particular problems of weight and 
size which the traffic had developed at the moment when 
the act was passed, or which were then known to the 
Commission, in advance of the investigation which was 
to ascertain the facts, what the regulation should be 
and how far regulations of sizes and weights should be 
withdrawn from the states. 

Sizes and weights which affect safety, not excluding 
consideration of local conditions, as well as those which 
affect wear and tear of the highways were to be the sub- 
ject of investigation, and it is the subject of investigation 
which defines the reservation from the Commission’s 
authority to regulate. Hence the phrase “sizes and 
weight” in § 225, when safety is concerned, is not to be 
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narrowly limited to the overall length, width and height 
of the loaded cars and to their gross weight. For as we 
have seen, distribution of weight and dimensions of load 
or particular parts of it in connection with local condi- 
tions of curves, grades and overhead obstruction of the 
highways, have an important relation to safety. In the 
light of the investigation Congress might conclude that 
the regulation of gross weights and dimensions, eoncededly 
left to the states, could not be conveniently or wisely 
separated from regulation of weight distribution and 
particular dimensions. 

It is true that the report of the Coordinator presenting 
the bill for Congressional action particularized gross 
weight and overall dimensions as a common subject of 
regulation by the states and as a reason for making the 
investigation. But we find nothing in the report, or in 
his testimony before the Senate Committee, or elsewhere 
in the legislative history, to show that it was intended by 
§ 225 to confine state power to regulation of sizes and 
weights of automobiles and their loads to gross weights 
and overall dimensions. The bill as proposed and as 
enacted did not specify any such limitation of “sizes and 
weight,” and it was well known that state size and weight 
regulations then in force or proposed were not so 
restricted. 

Schedule B of the 1934 report of the Coordinator dis- 
closed, page 213, that state regulation was then concerned 
with distribution of load weight by axle and wheel weight 
requirements. The weight provisions of the Uniform Act 
proposed by the National Conference on State and High- 
way Safety in 1930 and 1934, contained gross weight limi- 
tations and axle weight limitations which involved dis-- 
tribution of weight of the loaded car. The preliminary 
report (No. 1) of the Interstate Commerce Commission, 
Bureau of Motor Carriers of April, 1940, p. 71, notes 
various state regulations fixing axle weight or wheel 
weight limitations, sometimes with and sometimes with- 
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out a gross weight limitation, and states that the com- 
bination of these factors “is basically intended to control 
not only total gross weight of the vehicle and its load but 
also distribution of the load on the vehicle.” 

The proposed Uniform Act also contained provisions, 
in “Article XVI, Size, Weight and Load” (§ 78 (e) of the 
1930 Draft; § 142 (d) of the 1934 Draft), for the distribu- 
tion or location of load and its particular dimensions, in- 
dependently of gross weight and overall measurements. 
They directed that “the load upon any vehicle . . . shall 
not extend more than three feet beyond the front wheels 
of such vehicle or the front bumper of such vehicle if it is 
equipped with such a bumper.” Report No. 1 of the 
Commission indicates that this provision has been 
adopted in twenty-three states and that three states pro- 
hibit any such projection of load. As already noted, the 
present Pennsylvania statute regulating car over cab op- 
eration has been enacted in substance in West Virginia.” 

Reading the words of § 225 in the light of its legislative 
history, and mindful of the peculiar conditions of the 
traffic and the problems of state regulation to which the 
section must be applied, and of its obvious purpose to 
postpone until the report of the Commission determina- 
tion of the extent to which Congress should withdraw 
from the states their power to regulate sizes and weight of 
motor vehicles, we cannot say that the phrase as used in 
the statute is restricted to overall measurements or gross 
weight, or that it does not include particular dimensions 
of motor vehicles and their loads and the distribution of 
load, which affect safety as well as the wear and tear of 
the highways. We conclude that the Pennsylvania 
statute now before us is a weight and size regulation 
within the meaning of § 225, and is within the regulatory 
authority of the state reserved by that section from the 


authority granted to the Commission by § 204. 
Affirmed. 


“See note 11, supra. 
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No. 204. Kopitkin v. Prtitspury, Deputy ComMMIs- 
SIONER OF U. S. EMPLOYEES’ COMPENSATION COMMIS- 
SION, ET AL. Certiorari, 308 U. S. 530, to the Circuit 
Court of Appeals for the Ninth Circuit. Argued Janu- 
ary 8, 9, 1940. Decided January 29, 1940. Per Curiam: 
The judgment is affirmed by an equally divided Court. 
Mr. George G. Olshausen submitted for petitioner. Mr. 
Telford Taylor, with whom Solicitor General Jackson, 
Assistant Attorney General Shea, and Messrs. Aaron B. 
Holman and Richard H. Demuth were on the brief, for 
Pillsbury, Deputy Commissioner (the brief being also on 
behalf of the Compensation Commission, as amicus 
curiae); and Mr. M. B. Plant, with whom Messrs. Her- 
man Phleger, Maurice E. Harrison, and Gregory A. Har- 
rison were on the brief, for Matson Navigation Co.,— 
respondents. Reported below: 103 F. 2d 667. 


No. 603. Jacets, “A Furst Corporation,” v. TAYLOR, 
COMPTROLLER OF THE City oF New York. Appeal from 
the Supreme Court of New York. January 29, 1940. 
Per Curiam: The motion to substitute Joseph D. Mc- 
Goldrick, present Comptroller of the City of New York, 
as appellee in place of Frank J. Taylor is granted. The 
judgment is affirmed. McGoldrick v. Berwind-White 
Coal Mining Co., ante, p. 33; McGoldrick v. Du Grenier, 
ante, p. 70; McGoldrick v. Felt & Tarrant Co., ante, p. 70. 
Mr. Marion B. Pierce for appellant. Mr. William C. 
Chanler for appellee. Reported below: 255 App. Div. 


*For decisions on applications for certiorari, see post, pp. 642, 653; 
for rehearing, post, p. 692. For cases disposed of without considera- 
tion by the Court, post, p. 691. 
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965; 280 N. Y. 766; 281 N. Y. 664, 677; 8 N. Y. S. 2d 
456; 21 N. E. 2d 526; 22 N. E. 2d 487, 872. 


No. 629. CotumBiA TERMINALS Co. v. LAMBERT ET 
AL. Appeal from the District Court of the United States 
for the Eastern District of Missouri. January 29, 1940. 
Per Curiam: The decree is vacated and the cause is re- 
manded to the District Court with directions to dismiss 
the complaint on the merits. FEichholz v. Public Service 
Commission, 306 U. S. 268; Welch Co. v. New Hamp- 
shire, 306 U. S. 79. Messrs. Guy A. Thompson and 
Charles M. Spence for appellant. Messrs. James H. Lin- 
ton, Daniel C. Rogers, and Edgar H. Wayman for appel- 
lees. Reported below: 30 F. Supp. 28. 


No. 630. PusBiic ServicE CoMMIssION OF MIssovuRI 
v. CoLUMBIA TERMINALS Co. Appeal from the District 
Court of the United States for the Eastern District of 
Missouri. January 29, 1940. Per Curiam: The appeal 
is dismissed for want of jurisdiction. Public Service 
Commission v. Brashear Lines, 306 U. S. 204. Messrs. 
James H. Linton and Daniel C. Rogers for appellant. 
Messrs. Guy A. Thompson and Charles M. Spence for 
appellee. Reported below: 30 F. Supp. 28. 


No. 622. Capy ET AL., DOING BUSINESS AS C. M. Capy 
& Sons v. Derroir eT AL. Appeal from the Supreme 
Court of Michigan. January 29, 1940. Per Curiam: 
The appeal is dismissed for want of a substantial federal 
question. (1) Euclid v. Ambler, 272 U.S. 365; Cusack 
Co. v. Chicago, 242 U. 8. 526; (2) Hatch v. Reardon, 204 
U. S. 152, 160-161; Standard Food Co. v. Wright, 225 
U. 8S. 540, 550; Warehouse Co. v. Tobacco Growers, 276 
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U.S. 71, 88; (3) Caperton v. Boywer, 14 Wall. 216, 236- 
237; Herndon v. Georgia, 295 U. S. 441, 442-443. Mr. 
Edward N. Barnard for appellants. Reported below: 
289 Mich. 499; 286 N. W. 805. 


No. —, original. Ex parte J. L. Srewart; and 
No. —, original. Ex parte L. CarrizaL. January 29, 


1940. Motions for leave to file petitions for writs of 
habeas corpus denied. 


No. 2, original. WISCONSIN ET AL. v. ILLINOIS ET AL.; 
No. 3, original. MICHIGAN ET AL. v. ILLINOIS ET AL.; 
and 

No. 4, original. New York ET AL. v. ILLINOIS ET AL. 
January 29, 1940. A rule is ordered to issue returnable 
February 26 next requiring the complainants to show 
cause why the petition for temporary modification of the 
decree should not be granted. 


No. 10, original, October Term, 1935. Wyomine v. 
CoLorapo. January 29, 1940. The return to the rule 
to show cause is received and ordered filed. This cause 
is set for hearing on Monday, February 26 next, on the 
motion for leave to file petition for rule to show cause 
and return to the rule to show cause. 


Nos. 543 and 544. Lorur, Mayor, ET AL. v. Downey, 
Recerver. February 1, 1940. John J. Condon, Mayor, 
Gustav W. Klein, Jr., First Deputy and Acting Comp- 
troller, and Raymond J. Whitney, City Manager, etc., 
successors to Joseph F. Loehr, Mayor, James J. Hushion, 
Comptroller, and Dennis M. Morrissey, Commissioner of 
Public Safety, respectively, substituted as the parties pe- 
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titioners herein on motion of Mr. George P. Barse on 
behalf of counsel for the petitioners. 


No. 281. WapLey ET AL. v. LOUISIANA EX REL. MUNN. 
Appeal from the Supreme Court of Louisiana. Argued 
January 30, 31, 1940. Decided February 5, 1940. Per 
Curiam: The appeal is dismissed for want of a properly 
presented federal question. Godchaux v. Estopinal, 251 
U. S. 179; Rooker v. Fidelity Trust Co., 261 U. S. 114, 
117; Herndon vy. Georgia, 295 U. S. 441, 448. Messrs. 
John B. Files and Joseph H. Jackson for appellants. 
Messrs. R. D. Watkins, A. L. Burford, and T. W. Hollo- 
man were on a brief for appellee. Reported below: 192 
La. 874; 189 So. 561. 


No. 370. Montrose CEMETERY Co. v. COMMISSIONER 
oF INTERNAL REVENUE. Certiorari, 308 U. S. 542, to the 
Circuit Court of Appeals for the Seventh Circuit. Ar- 
gued February 2, 1940. Decided February 5, 1940. Per 
Curiam: As it appears that the Board of Tax Appeals 
received and considered the evidence pertinent to the 
question of the valuation of the cemetery lots on March 
1, 1913, we find no ground for disturbing its ruling. The 
judgment of the Circuit Court of Appeals is affirmed. 
Mr. Elden McFarland, with whom Mr. E. J. Quinn was 
on the brief, for petitioner. Mr. Richard H. Demuth, 
with whom Solicitor General Jackson, Assistant Attorney 
General Clark, and Mr. Sewall Key were on the brief, 
for respondent. Reported below: 105 F. 2d 238. 


No. 614. Pusiic Service CoMMISSsION v. WISCONSIN 
TELEPHONE Co. See post, p. 657. 
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No. —, original. Ex parTE WARREN ELwoop; and 
No. —, original. Ex PARTE KENNETH GeraRD. Feb- 


ruary 5, 1940. Motions for leave to file petitions for writs 
of habeas corpus denied. 


No. —, original. Ex parte SAMUEL Wuirte. February 
5, 1940. Motion for leave to file petition for writ of pro- 
hibition denied. 


No. 648. WINKELMAN v. ALLMAN. February 5, 1940. 
Motion of respondent to require petitioner to post a cost 
bond denied without prejudice to an application to the 
Circuit Court of Appeals for the Ninth Circuit. Mr. Wal- 
ter C. Fox, Jr. for petitioner. Mr. Roy G. Allman for 
respondent. Reported below: 106 F. 2d 663. 


No. 473. McGo.prick, COMPTROLLER OF THE CITY OF 
New York, v. GuLF Ort Corp. See post, p. 692. 


No. —, original. OKLAHOMA EX REL. WILLIAMSON, 
ATTORNEY GENERAL, v. WOODRING, SECRETARY OF WAR. 
Argued January 29, 30, 1940. Decided February 12, 
1940. Per Curiam: The motion for leave to file a bill 
of complaint is denied by an equally divided Court. Mr. 
Justice MurpHy took no part in the consideration or 
decision of this motion. Messrs. Claude C. Hatchett and 
Mac Q. Williamson, Attorney General of Oklahoma, with 
whom Messrs. Randell S. Cobb, First Assistant Attorney 
General, and William O. Coe were on the brief, for the 
motion. Attorney General Jackson, with whom As- 
sistant Attorney General Littell and Messrs. Warner 








624 OCTOBER TERM, 1939. 
Decisions Per Curiam, Ete. 309 U.S. 


W. Gardner, Oscar A. Provost, Richard H. Demuth, and 
Joseph W. Kimbel were on the brief, in opposition. 


No. 355. Uwnitep States v. Moscow Fire INsuRANCE 
Co. er AL. Certiorari, 308 U. S. 542, to the Supreme 
Court of New York. Argued February 1, 2, 1940. De- 
cided February 12, 1940. Per Curiam: The judgment 
is affirmed by an equally divided Court. Mr. Justice 
Stone, Mr. Justice Reep, and Mr. Justice Murpuy took 
no part in the consideration or decision of this cause. 
Mr. Edward J. Ennis, with whom Solicitor General Jack- 
son, Assistant Attorney General Shea, and Messrs. Paul 
A. Sweeney, Frederick Bernays Wiener, and Aaron B. 
Holman were on the brief, for the United States. Mr. 
Paul C. Whipp, with whom Mr. Lounsbury D. Bates was 
on the brief, for Lucke, Surviving Director of Moscow 
Fire Ins. Co.; Mr. Borris M. Komar for Morro et al.; 
Mr. Osmond K. Fraenkel for Kentman et al.; Mr. Hart- 
well Cabell for Heckscher et al.; Mr. Walter H. Pollak 
for Zahle et al.; Mr. Samson Selig submitted for Sawyer 
et al.; and Mr. Thomas Kiernan submitted for Hoppe, 
Executor ;—respondents. By leave of Court Mr. Fred- 
erick H. Wood filed a brief on behalf of Steingut et al., 
Receivers, as amici curiae, urging affirmance. Reported 
below: 161 Mise. 903; 253 App. Div. 644; 280 N. Y. 286; 
294 N. Y. 8. 648; 3 N. Y. S. 2d 653; 20 N. E. 2d 758; 
21 N. E. 2d 890. 


No. 487. McCase v. Boston TERMINAL Co. Cer- 
tiorari, 308 U. S. 548, to the Superior Court in and for 
the County of Suffolk, Massachusetts. Argued February 
8, 1940. Decided February 12, 1940. Per Curiam: The 
Supreme Judicial Court, holding that the plaintifi’s cause 
of action arose under the Federal Employers’ Liability 
Act, directed judgment for the defendant upon the ground 
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that the time had passed within which an action could 
be brought or an amendment allowed setting up such a 
cause of action. We are of the opinion that this was 
error and that an opportunity for such an amendment 
should have been afforded. New York Central & Hudson 
River R. Co. v. Kinney, 260 U. 8. 340. The judgment 
is vacated and the cause is remanded for further proceed- 
ings not inconsistent with this opinion. Mr. Laurence D. 
Yont, with whom Messrs. Alonzo E. Yont and Henry 
Lawlor were on the brief, for petitioner. Messrs. Joseph 
Wentworth and John M. Hall, with whom Mr. John L. 
Hall was on the brief, for respondent. Reported below: 
22 N. E. 2d 33. 


No. —, original. Ex parts JoHN Brown. February 
12, 1940. Motion for leave to file petition for writ of 
habeas corpus denied. 


No. —, original. Ex parte CHARLES E. PHILLIPs; and 

No. —, original. Ex parre CLARENCE M. BRuMMETT. 
February 26, 1940. Motions for leave to file petitions 
for writs of habeas corpus denied. 


No. —, original. Ex parte WALLACE S. BRANSFORD. 
February 26, 1940. A rule is ordered to issue, returnable 
Monday, March 18, next, requiring the respondent to 
show cause why leave to file the petition for writ of 
mandamus should not be granted. 


No. —, original. Ex parte Ira J. MCCULLOUGH ET AL. 
February 26, 1940. A rule is ordered to issue, returnable 
Monday, March 18, next, requiring the respondent to 
show cause why leave to file the petition for writ of 
mandamus should not be granted. 


215254 °—40——_40 
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No. —, original. Ex parte EpmMonp C. FLetrcuHer. 
February 26, 1940. Motion for leave to file petition for 
writ of mandamus denied. 


Nos. —, —, original. Ex parte R. L. Scorr. February 
26, 1940. Motions for leave to file petitions for writs of 
mandamus denied. 


No. 476. UNITEp STATEs v. NORTHERN PaciFic RaIL- 
way Co. ET AL.; and 

No. 477. NorTHERN Paciric Ramway Co. ET AL. v. 
UnITep States. February 26, 1940. Motion of the 
Minority Stockholders of the Northern Pacific Railroad 
Company for leave to appear and present oral argument 
in these cases denied. 


No. 210. Morcan, Executor, v. COMMISSIONER OF 
INTERNAL REVENUE. February 26, 1940. The opinion 
is amended by striking from the first line of the second 
full paragraph on page 2 the words “it is conceded that”, 
and by striking from the first line of the fourth full para- 
graph on page 3 the words “it is conceded that”. The 
petition for rehearing is denied. 

Opinion reported as amended, ante, p. 78. 


No. 632. CANTWELL ET AL. v. CoNNeEcTICUT. Ap- 
peal from the Supreme Court of Errors of Connecticut. 
February 26, 1940. With respect to the appeal of all ap- 
pellants from the judgment of the Supreme Court affirm- 
ing the judgment of conviction on the third count of the 
information, probable jurisdiction is noted. The appeal 
of Jesse Cantwell from the judgment of the Supreme 
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Court affirming the judgment of conviction on the fifth 
count is dismissed for want of jurisdiction. § 237 (a), 
Judicial Code, as amended by the Act of February 13, 
1925 (48 Stat. 936, 937). Treating the papers whereon 
that appeal was allowed as a petition for writ of certiorari 
as required by § 237 (c) of the Judicial Code (43 Stat. 
936, 938), certiorari is granted. Messrs. Joseph F. Ruther- 
ford and Hayden C. Covington for appellants. Messrs. 
William L. Hadden, Edwin S. Pickett, Francis A. Pallotti, 
Attorney General of Connecticut, Richard F. Corkey, As- 
sistant Attorney General, and Luke H. Stapleton for ap- 
pellee. Reported below: 126 Conn. 1; 8 A. 2d 533. 


No. 730. FRIEDMAN v. MARKENDORF, CHAIRMAN, ET 
AL. Appeal from the Court of Appeals of Kentucky. 
March 4, 1940. Per Curiam: The appeal is dismissed 
for want of a substantial federal question. Gardner v. 
Massachusetts, 305 U. 8. 559; Gray v. Connecticut, 159 
U. S. 77; Roschen v. Ward, 279 U. S. 337; Semler v. 
Dental Examiners, 294 U. S. 608, 611. Mr. John H. 
Chandler for appellant. Reported below: 280 Ky. 484; 
133 S. W. 2d 516. 


No. 10, original, October Term, 1935. Wyomine v. 
Cotorapo. Argued February 26, 27, 1940. Order en- 
tered March 4, 1940. The motion of the State of Wyo- 
ming for leave to file a petition for a rule directing the 
State of Colorado to appear and show cause why it should 
not be adjudged in contempt for the violation of a decree 
of this Court is granted. The petition presented is 
ordered filed, and the State of Colorado is directed to show 
cause, as aforesaid, on or before March 25, 1940. The 
motion of the State of Colorado that evidence be taken 
to determine the amount of return flow to the Laramie 
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River from the diversions at the headgates of the meadow- 
land ditches is denied. Mr. Ewing T. Kerr, Attorney 
General of Wyoming, with whom Messrs. Harold I. 
Bacheller, Deputy Attorney General, Arthur Kline, As- 
sistant Attorney General, James A. Greenwood, and W. J. 
Wehrli were on the brief, for the complainant. Mr. 
Byron G. Rogers, Attorney General of Colorado, with 
whom Messrs. Ralph L. Carr, Governor, Henry E. Lutz, 
Deputy Attorney General, Shrader P. Howell, Assistant 
Attorney General, Albert P. Fischer, Robert G. Smith, 
Lawrence R. Temple, Clifford H. Stone, and Jean S. 
Breitenstein were on the brief, for the defendant. 


No. —, original. Ex parte JAMeEs A. Lovvorn. March 
4, 1940. Motion for leave to file petition for writ of 
habeas corpus denied. 


No. —, original. PENNSYLVANIA v. NEW JERSEY ET AL. 
Argued February 26, 1940. Order entered March 4, 1940. 
Motion for leave to file a bill of complaint granted and 
process ordered to issue returnable March 25 next. Mr. 
Wm. A. Schnader, with whom Mr. Claude T. Reno, At- 
torney General of Pennsylvania, was on the brief, for the 
complainant. Mr. John W. Ockford, Assistant Attorney 
General of New Jersey, for the State of New Jersey; and 
Mr. Egbert Rosecrans, with whom Mr. Robert B. Meyner 
was on the brief, for Bessie Colburn et al., defendants. 


' No. 2, original. Wisconsin ET AL. v. ILLINOIS ET AL.; 
No. 3, original. MuIcHIGAN ET AL. v. ILLINOIS ET AL.; 


and 
No. 4, original. New York ET AL. v. ILLINOIS ET AL. 


March 4, 1940. The return to the rule to show cause is 
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received and ordered filed and the cause is assigned for 
argument on Monday, March 25 next, on the petition for 
temporary modification of the decree and the return to 
the rule to show cause. 


No. 634. Canty v. ALABAMA. On petition for writ of 
certiorari to the Supreme Court of Alabama. March 11, 
1940. Per Curiam: Motion for leave to proceed in forma 
pauperis, and petition for writ of certiorari, granted. The 
judgment is reversed. Chambers v. Florida, ante, p. 227. 
Mr. Leon A. Ransom for petitioner. Messrs. Thomas S. 
Lawson, Attorney General of Alabama, and William H. 
Loeb, Assistant Attorney General, for respondent. Re- 
ported below: 238 Ala. 384; 191 So. 260. 


No. 664. AMERICAN MANUFACTURING Co. v. NATIONAL 
Lasor REuATIONS Boarp. On petition for writ of certio- 
rari to the Circuit Court of Appeals for the Second Cir- 
cuit. March 11, 1940. Per Curiam: The petition for writ 
of certiorari is granted. Section 2 (g) (3) of the order 
of the Circuit Court of Appeals is modified so as to read 
as follows: 


“(3) that the individual contracts of employment entered 
into between the respondent and some of its employees 
were made by the respondent in violation of the National 
Labor Relations Act; and that the respondent will no 
longer offer, solicit, enter into, continue, enforce, or at- 
tempt to enforce such contracts with its employees; but 
this is without prejudice to the assertion by the employees 
of any legal rights they may have acquired under such 
contracts.” 


As so modified the order is affirmed. National Licorice 
Co. v. Naticnal Labor Relations Board, ante, p. 350. Mr. 
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Justice Buack and Mr. Justice Dovectas are of the opin- 
ion that the order should be affirmed without modifica- 
tion. Mr. Thomas F. Magner for petitioner. Solicitor 
General Biddle and Mr. Charles Fahy for respondent. 
Reported below: 106 F. 2d 61. 


No. 735. GorpdON ET AL. v. WIRTZ ET AL. Appeal from 
the Supreme Court of Mississippi. March 11, 1940. Per 
Curiam: The motion to dismiss is granted and the appeal 
is dismissed for want of jurisdiction. Section 237 (a), 
Judicial Code, as amended by the Act of February 13, 
1925 (43 Stat. 936, 937). Treating the papers whereon 
the appeal was allowed as a petition for writ of certio- 
rari, as required by §$ 237 (c) of the Judicial Code (43 
Stat. 936, 938), certiorari is denied. Messrs. Marcellus 
Green, Garner W. Green, and C. C. Moody for appel- 
lants. Messrs. William Webb Venable and Charles H. 
Watson for appellees. Reported below: 192 So. 29. 


No. 742. ArtHur v. InpIANA. Appeal from the Su- 
preme Court of Indiana. March 11, 1940. Per Curiam: 
The motion to dismiss is granted and the appeal is dis- 
missed for want of a substantial federal question. Hen- 
drick v. Maryland, 235 U. 8. 610; Hicklin v. Coney, 290 
U. 8. 169, 173; Carley & Hamilton v. Snook, 281 U. S. 66, 
72-73. Messrs. Sherman Minton and William C. Er- 
becker for appellant. Messrs. Omer Stokes Jackson, At- 
torney General of Indiana, Joseph W. Hutchinson, and 
Rezell A. Boyd, Deputy Attorneys General, for appellee. 
Reported below: 216 Ind.—; 23 N. E. 2d 674. 


No. 750. Epcar Broruers Co. v. Heap, State ReEve- 
NUE ComMMISssIONER. Appeal from the Court of Appeals 
of Georgia. March 11, 1940. Per Curiam: The motion 
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to dismiss is granted and the appeal is dismissed for want 
of a substantial federal question. Underwood Typewriter 
Co. v. Chamberlain, 254 U. 8. 113; Bass, Ratcliff & Gret- 
ton, Ltd., v. State Tax Commission, 266 U. 8S. 271; Mat- 
son Navigation Co. v. State Board, 297 U. S. 441; Ford 
Motor Co. v. Beauchamp, 308 U. 8. 331. Mr. Orville A. 
Park for appellant. Messrs. B. B. Zellars and Marshall 
L. Allison for appellee. Reported below: 60 Ga. App. 
482; 48. E. 2d 71. 


No. 562. Connor v. CALIFORNIA ET AL. Certiorari, 
308 U. 8. 547, to the Supreme Court of California. 
March 25, 1940. Per Curiam: The motion for a writ of 
certiorari to correct a diminution of the record is denied. 
The motion to remand is granted, the judgment is va- 
cated and the cause is remanded to the Supreme Court 
of California for further consideration of the application 
for habeas corpus. Frank S. Connor, pro se and Mr. H. 
Thomas Austern for petitioner. Messrs. Earl Warren, 
Attorney General of California, and Everett W. Mattoon, 
Assistant Attorney General, for respondents. Reported 
below: 15 Cal. 2d 161. 


No. 87. Wuirte v. Texas. On petition for writ of 
certiorari to the Court of Criminal Appeals of Texas. 
March 25, 1940. Per Curiam: The motion for leave to 
file a petition for rehearing is granted, and the petition 
for rehearing is also granted. The order entered Novem- 
ber 13, 1939, 308 U. S. 608, is vacated. The motion for 
leave to proceed in forma pauperis is granted. The peti- 
tion for writ of certiorari is granted and the judgment is 
reversed. Chambers v. Florida, ante, p. 227; Canty v. 
Alabama, ante, p. 629. The mandate is ordered to issue 
forthwith. Mr. Carter Wesley for petitioner. Reported 
below: 139 Texas Crim. Rep. —; 128 S. W. 2d 51. 
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No. 698. FRAME v. HupsperH, WARDEN. On petition 
for writ of certiorari to the Cireuit Court of Appeals for 
the Tenth Circuit. March 25, 1940. Per Curiam: The 
motion for leave to proceed in forma pauperis is granted. 
The petition for certiorari is also granted, and, upon con- 
sent of the Solicitor General, the judgment of the Circuit 
Court of Appeals is reversed and the cause remanded to 
the District Court for the purpose of making a full in- 
quiry into the mental status of the petitioner at the time 
he entered the pleas of guilty. Perry Frame, pro se. 
Reported below: 109 F. 2d 356. 


No. 463. Bercer, RECEIVER, v. CHASE NATIONAL 
BANK; 

No. 464. Scuram, RECEIVER, v. SAME; 

No. 465. WaARrpDELL, RECEIVER, v. SAME; 

No. 466. Younc, Successor To HARDEE, RECEIVER, v. 
SAME; and 

No. 467. Fervucut et Au., LiqguipATING TRUSTEES, v. 
Same. On petition for writs of certiorari to the Circuit 
Court of Appeals for the Second Circuit. March 25, 
1940. The petition for writs of certiorari is granted, and 
the judgments of the Circuit Court of Appeals are af- 
firmed. Woodring v. Wardell, ante, p. 527; Inland Water- 
ways Corp. v. Young, ante, p. 517. The Cuter Justice, 
Mr. Justice McReynNotps, and Mr. Justice Roperts 
dissent. Mr. Justice Murpuy took no part in the con- 
sideration or decision of this cause. Messrs. John Vance 
Hewitt, Swagar Sherley, Charles F. Wilson, Brice Clagett, 
George B. Springston, Martin Conboy, and George P. 
Barse for petitioners. Mr. Henry Root Stern for re- 
spondent. Reported below: 105 F. 2d 1001. 


No. 781. RAyYBURN ET AL. v. RICHARDSON ET AL. Ap- 
peal from the Court of Civil Appeals, 5th Supreme Judi- 
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cial District, of Texas. March 25, 1940. Per Curiam: 
The appeal is dismissed for want of a substantial federal 
question. Hendrick v. Maryland, 235 U. 8S. 610; Sproles 
v. Binford, 286 U.S. 374, 388-389; Hicklin v. Coney, 290 
U. S. 169, 173. Mr. William H. Snyder for appellants. 
Messrs. Gerald C. Mann and Glenn R. Lewis for appel- 
lees. Reported below: 131 8. W. 2d 1000. 


No. 788. GREEN Pornt Savincs BANK v. BoarpD oF 
ZONING APPEALS OF THE TOWN OF HEMPSTEAD ET AL. 
Appeal from the Supreme Court of New York. March 
25, 1940. Per Curiam: The motion to dismiss is granted 
and the appeal is dismissed for the want of a properly pre- 
sented substantial federal question. (1) Cleveland & 
Pittsburgh R. Co. v. Cleveland, 235 U.S. 50, 53; Hiawassee 
Power Co. v. Carolina-Tenn. Co., 252 U.S. 341, 344; White 
River Co. v. Arkansas, 279 U. 8. 692, 700; (2) Euclid v. 
Ambler, 272 U.8. 365; Zahn v. Board of Public Works, 274 
U.S. 325; Lewis v. Mayor, 290 U.S. 585. Mr. Irving Ma- 
riash for appellant. Mr. Franklin T. Voelker for appellees. 
Reported below: 257 App. Div. 843; 281 N. Y. 534; 12 
N. Y. 8S. 2d 79; 24 N. E. 2d 319. 


No. —, original. Ex parte Louis E. Stmmonps; and 

No. —, original. Ex parte Henry Lone. March 25, 
1940. Motions for leave to file petitions for writs of 
habeas corpus denied. 


No. 621. Vites v. PRUDENTIAL INSURANCE Co. March 
25, 1940. Petition for leave to file an amended com- 
plaint denied. Edmond L. Viles, pro se. Reported 
below: 107 F. 2d 696. 


No. 355. Uwnitep States v. Moscow Fire INSURANCE 
Co. ET AL. See post, p. 697. 
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No. 152. CHANNAN SINGH v. Harr, District D1rec- 
TOR OF IMMIGRATION AND NATURALIZATION. Certiorari, 
308 U. S. 533, to the Circuit Court of Appeals for the 
Ninth Circuit. Argued March 26, 1940. Decided April 
1, 1940. Per Curiam: The judgment is affirmed. Low 
Wah Suey v. Backus, 225 U. S. 460, 468; Zakonaite v. 
Wolf, 226 U. S. 272, 275; Bilokumsky v. Tod, 263 U. S. 
149, 157. Mr. Marshall B. Woodworth submitted for 
petitioner. Mr. Gerard D. Reilly, with whom Solicitor 
General Biddle, Assistant Attorney General Rogge, and 
Messrs. George F. Kneip, W. Marvin Smith, and Albert 
E. Reitzel were on the brief, for respondent. Reported 
below: 103 F. 2d 303. 


No. 809. Proptes Gas Light & Coxe Co. v. Harr 
ET AL. Appeal from the Supreme Court of Illinois. 
April 1, 1940. Per Curiam: The motion to dismiss is 
granted and the appeal is dismissed for the want of a sub- 
stantial federal question. Los Angeles Gas Co. v. Rail- 
road Commission, 289 U. S. 287, 304-305; Lindheimer v. 
Illinois Tel. Co., 292 U.S. 151, 164; Dayton Power & Light 
Co. v. Public Utilities Commission, 292 U. S. 290, 298; 
Townsend v. Yeomans, 301 U. S. 441, 450-451. Messrs. 
Francis L. Daily, Clay Judson, William P. Sidley, and 
James F. Oates, Jr. for appellant. Messrs. John E. Cassidy, 
Montgomery S. Winning, Harry R. Booth, and Barnet 
Hodes for appellees. Reported below: 367 Ill. 435; 373 
id. 31; 287 Ill. App. 379; 5 N. E. 2d 285; 11 N. E. 2d 929; 
25 N. E. 2d 482. 


No. 14, original. McCuLLouGH ET AL., DOING BUSINESS 
As McCutiovucH Toot Co., v. CosGRAVE, JUDGE, FOR THE 
Unirtep States District Court, SOUTHERN DISTRICT OF 
CatirorNiA. April 1, 1940. Per Curiam: The motion 
for leave to file petition for mandamus is granted, and the 
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return to the order to show cause is treated as an answer 
to the petition. The District Judge is directed to vacate 
the order dated January 15, 1940, in the cases of Kam- 
merer Corporation and Baash-Ross Tool Company v. Ira 
J. MeCullough et al., and Ira J. McCullough v. Baash- 
Ross Tool Company and Kammerer Corporation, re- 
ferring these cases to a Master for trial. It is further 
ordered that the trial of these cases be had by the Dis- 
trict Court in due course without postponement of the 
trial to that of other cases not entitled to a preference, 
but with such arrangement as to the particular Judge 
who shall conduct the trial as may be consistent with the 
court’s convenience. Rules of Civil Procedure, Rule 53 
(b); Los Angeles Brush Manufacturing Co. v. James, 
272 U. S. 701. Mr. Ford W. Harris for petitioners. 
Messrs. Frederick S. Lyon, Leonard S. Lyon, and Henry 
S. Richmond for respondent. 


No. —, original. Ex parte GLEN W. SHAFER; and 

No. —, original. Ex parte ARTHUR E. Hansen. April 
1, 1940. The motions for leave to file petitions for writs 
of habeas corpus are denied. 


No. —, original. Ex parte J.C. Moore. April 1, 1940. 
Motion for leave to file petition for writ of mandamus 
denied. 


No. 10, original. Texas v. NEw Mexico er au. April 
1, 1940. The motion of the complainant to apply funds 
in the registry of the Court to reimburse El Paso County 
Water Improvement District No. 1 for costs advanced 
by said District is denied, and the amount remaining in 
the registry of the Court is directed. to be paid to the 
Attorney General of the State for such disposition as the 
State may require. 
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No. 13, original. PENNSYLVANIA v. NEW JERSEY ET 
AL. April 1, 1940. The answers are received and or- 
dered filed. The cause is set for hearing on the Bill of 
Complaint and Answers and assigned for argument on 
Monday, April 22, next. 


No. 674. UwnNtrep Srates v. APPALACHIAN ELECTRIC 
Power Co. April 1, 1940. Motion of the Common- 
wealth of Virginia for leave to intervene denied, with per- 
mission to file a brief and participate in oral argument 
as amicus curiae. Mr. Cuter Justice HuGues took no 
part in the consideration or decision of this application. 
Reported below: 23 F. Supp. 83. 


No. 2, original. WISCONSIN ET AL. v. ILLINOIS ET AL.; 
No. 3, original. MiIcHIGAN v. ILLINOIS ET AL.; and 
No. 4, original. New York v. ILLINOIS er AL. April 
3, 1940. 
ORDER. 


Upon consideration of the return of the States who are 
complainants in the above entitled causes to the rule is- 
sued January 29, 1940, requiring them to show cause why 
the petition of the State of Illinois for temporary modi- 
fication of the decree of this Court entered April 21, 1930, 
and enlarged May 22, 1933, should not be granted, and 
of the argument had thereon, 

Ir Is ORDERED that the petition of the State of Illinois 
and the return of the complainant States to the order to 
show cause be referred to Monte M. Lemann, Esquire, as 
a Special Master, with directions and authority to make 
summary inquiry and to report to this Court with all 
convenient speed with respect to the actual condition of 
the Illinois Waterway by reason of the introduction of 
untreated sewage, and whether, and to what extent, if 
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any, that condition constitutes an actual menace to the 
health of the inhabitants of the complaining communi- 
ties, and also with respect to the feasibility of remedial or 
ameliorating measures available to the State of Illinois 
without an increase in the diversion of water from Lake 
Michigan. 

The Special Master is authorized to employ steno- 
graphic and clerical help, to fix times and places for tak- 
ing evidence, to issue subpoenas to witnesses, including 
those of his own selection, and to administer oaths. 
When the report of the Special Master is filed the clerk 
of the Court shall cause the same to be printed. The 
Special Master shall be allowed his actual expenses and 
a reasonable compensation for his services to be fixed 
hereafter by the Court. The allowances to him, the 
compensation paid to his stenographic and clerical assist- 
ants and the cost of printing his report shall be charged 
against and be borne by the parties in such proportions 
as the Court hereafter may direct. 

If the appointment herein made of a Special Master 
is not accepted, or if the place becomes vacant during 
the recess of the Court, the Chief Justice shall have au- 
thority to make a new designation which shall have the 
same effect as if originally made by the Court herein. 

[See ante, p. 569. | 


No. 767. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. Woop ET AL., TRUSTEES. On petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev- 
enth Circuit. April 8, 1940. Per Curiam: The petition 
for writ of certiorari is granted. The judgment is re- 
versed and the cause is remanded to the Circuit Court of 
Appeals for further proceedings. Helvering v. Bruun, 
ante, p. 461. Solicitor General Biddle for petitioner. Re- 
ported below: 107 F. 2d 869. 
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No. 823. A. M. Kiem & Son v. WINTER HAVEN ET 
AL. Appeal from the Supreme Court of Florida. April 
8, 1940. Per Curiam: The motion to dismiss is granted 
and the appeal is dismissed for want of a substantial fed- 
eral question. Central Land Co v. Laidley, 159 U.S. 103, 
112; Patterson vy. Colorado, 205 U. 8. 454, 460-461; Tidal 
Oil Co. v. Flanagan, 263 U.S. 444, 450. Mr. Harvey C. 
Crittenden for appellant. Mr. Henry M. Sinclair for 
appellees. Reported below: 140 Fla. 60; 192 So. 652. 


No. 840. Acme Fast Freicut, INc., ET AL. v. UNITED 
STaTEes ET AL. Appeal from the District Court of the 
United States for the Southern District of New York. 
April 8, 1940. Per Curiam: The deeree is affirmed. Le- 
high Valley R. Co. v. United States, 243 U.S. 444; Inter- 
state Commerce Commission v. Delaware, L. & W.R. Co., 
220 U. S. 235; Northern Ry. Co. v. O’Connor, 232 U. S. 
508. Mr. J. R. Turney for appellants. Mr. J. Stanley 
Payne for appellees. Reported below: 30 I. Supp. 968. 


No. —, original. Ex parte Ropert ConsIDINE. April 
8, 1940. Motion for leave to file petition for writ of 
habeas corpus denied. 


No. 674. Unitep States v. APPALACHIAN ELECTRIC 
Power Co. April 8, 1940. The motion of the States 
of Virginia and West Virginia for a continuance is 
granted and the case is assigned for argument on Monday, 
October 14, next. The Cuter Justice took no part in the 
consideration and decision of this application. 


No. 822. WASHINGTON EX REL. COLUMBIA BROADCAST- 
InG Co. v. SUPERIOR CoURT OF THE STATE OF WASHINGTON 
FOR Kina County er Aut. Appeal from the Supreme 
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Court of Washington. April 8, 1940. The appeal is dis- 
missed for want of jurisdiction. § 237 (a), Judicial Code, 
as amended by the Act of February 13, 1925 (43 Stat. 936, 
937). Treating the papers whereon the appeal was al- 
lowed as a petition for writ of certiorari, as required by 
$ 237 (c) of the Judicial Code (43 Stat. 936, 938), cer- 
tiorari is granted. Messrs. Cassius E. Gates and Godfrey 
Goldmark for appellant. Reported below: 1 Wash. 2d 
379; 96 P. 2d 248. 


No. 768. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. CENTER INVESTMENT Co. On petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit. April 22, 1940. Per Curiam: The peti- 
tion for writ of certiorari is granted. The judgment is 
reversed and the cause is remanded to the Circuit Court 
of Appeals with directions to remand to the Board of Tax 
Appeals for findings in the light of the principles estab- 
lished in Helvering v. Bruun, ante, p. 461, and for findings 
and decision on the other questions left undetermined by 
the Board. Solicitor General Biddle for petitioner. Mr. 
D. G. Eggerman for respondent. Reported below: 108 
F. 2d 190. 


No. 844. FLoripA EX REL. GARLAND v. City oF WEST 
Patm Beacu. Appeal from the Supreme Court of Flor- 
ida. April 22, 1940. Per Curiam: The appeal is dis- 
missed for the reason that the judgment of the state 
court is based upon a non-federal ground adequate to 
support it. Farson, Son & Co. v. Bird, 248 U. S. 268, 
271; Doyle v. Atwell, 261 U.S. 590; McCoy v. Shaw, 277 
U.S. 302. Messrs. Stuart B. Warren, George W. Wylie, 
and J. Velma Keen for appellant. Reported below: 141 
Fla. 244; 193 So. 297. 
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No. 845. Forma EX REL. YOEMAN v. City oF SARA- 
SOTA; and 

No. 846. FLorma EX REL. GARLAND v. SAME. Ap- 
peals from the Supreme Court of Florida. April 22, 1940. 
Per Curiam: The motions to dismiss are granted and the 
appeals are dismissed for the reason that the judgments of 
the state court are based upon a non-federal ground ade- 
quate to support them. Farson, Son & Co. v. Bird, 248 
U.S. 268, 271; Doyle v. Atwell, 261 U.S. 590; McCoy v. 
Shaw, 277 U.S. 302. Messrs. Stuart B. Warren, George W. 
Wylie, and J. Velma Keen for appellants. Messrs. J.J. Wil- 
liams, Jr. and Francis C. Dart for appellee. Reported 
below: 141 Fla. 256; 142 id. 371; 194 So. 875; 193 id. 299. 


No. 836. Supertor Court or CALIFORNIA, IN AND FOR 
THE City AND County OF SAN FRANCISCO, ET AL. Uv. 
Evans, BuILp1ING AND Loan CoMMISSIONER. Appeal from 
the Supreme Court of California. April 22,1940. Per Cu- 
riam: The motion to dismiss is granted and the appeal is 
dismissed for the want of a properly presented federal ques- 
tion. Godchaux Co. v. Estopinal, 251 U.S. 179; Rooker 
v. Fidelity Trust Co., 261 U. S. 114, 117; Herndon v. 
Georgia, 295 U. 8. 441, 443. Messrs. Wm. M. Cannon 
and W. H. Orrick for appellants. Messrs. O. K. Cushing, 
Charles S. Cushing, Everett S. Layman, and Bartley C. 
Crum for appellee. Reported below: 14 Cal. 2d 563; 96 
P. 2d 107. 


No. 838. Moon v. Jones, County CLerK; and 

No. 862. FRANKLIN Society ror Home Burtpine & 
Savincs v. BENNETT, ATTORNEY GENERAL, ET AL. Ap- 
peals from the Supreme Court of New York. April 22, 
1940. Per Curiam: The motions to dismiss are granted 
and the appeals are dismissed for want of a substantial 
federal question. Bell’s Gap R. Co. v. Pennsylvania, 134 
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U. S. 232, 237; Northwestern Life Ins. Co. v. Wisconsin, 
247 U.S. 132, 188-139; Alward v. Johnson, 282 U. S. 509, 
513-514. Messrs. Seth T. Cole, Martin Saxe, Edward F. 
Colladay, and S. F. Colladay for appellant in No. 838. 
Messrs. James A. Davis and Leon Quat for appellant in 
No. 862. Messrs. John J. Bennett, Jr., Attorney General 
of New York, Henry Epstein, Solicitor General, and Jack 
Goodman, Assistant Attorney General, for appellees. 
Reported below: No. 838, 282 N. Y. 553; 24 N. E. 2d 
981; 25 N. E. 2d 396. No. 862, 257 App. Div. 486; 282 
N. Y. 79; 14 N. Y.S. 2d 49; 24 N. E. 2d 854. 


No. 87. Wuirte v. Texas. Certiorari, ante, p. 631, to 
the Court of Criminal Appeals of Texas. April 22, 1940. 
This cause is set for May 20, 1940, in order to afford to 
the State of Texas the opportunity to present its con- 
tentions upon the questions set forth in subdivisions (e), 
(f), (g), (h), and (j) of paragraph 4 of its petition for 
rehearing. The case will be heard on briefs and oral 
argument, or on briefs alone if that is desired, briefs to 
be filed and served on or before the date above men- 
tioned. Mr. Carter Wesley for petitioner. Messrs. Ger- 
ald C. Mann, Attorney General of Texas, George W. Bar- 
cus, Assistant Attorney General, and Lloyd W. Davidson 
for respondent. Reported below: 139 Texas Crim. —-; 
128 S. W. 2d 51. 


No. —, original. Ex parte ALBERT LeicHToN. April 
22, 1940. Motion for leave to file petition for writ of 
mandamus denied. 


No. —, original. Ex parte SAMUEL WHITE; and 
No. —, original. Ex parts JAMes J. WatsH. April 
22, 1940. Motions for leave to file petitions for writs of 


habeas corpus denied. 
215234°—40—41 
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No. —. Ex parte E. R. Linpsey. April 22, 1940. 
Application denied. 


No. 499. FrepERAL COMMUNICATIONS COMMISSION v. 
Sanpvers BrotHers Rapio Station. April 22, 1940. 
The opinion in this case is amended by inserting the word 
“financially” between the words “be” and “injured,” in 
the last line on page 5, and by striking from the opinion 
the first full sentence, beginning “In” and ending “rem- 
edy,” on page 6. The petition for rehearing is denied. 

Opinion reported as amended, ante, p. 470. 





DECISIONS GRANTING CERTIORARI, FROM 
JANUARY 16, 1940, THROUGH APRIL 22, 1940. 


No. 582. Puerto Rico v. Rupert HERMANOs, INC. 
January 29, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the First Circuit granted. 
Messrs. William Cattron Rigby, Nathan R. Margold, and 
George A. Malcolm for petitioner. Mr. Henri Brown for 
respondent. By leave of Court, Solicitor General Jack- 
son filed a brief on behalf of the United States, as amicus 
curiae, in support of the petition. Reported below: 
106 F. 2d 754. 


No. 587. Unitep States v. Ciry anp County or SAN 
Francisco. January 29, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Solicitor General Jackson for the 
United States. Messrs. John J. O’Toole, Dion R. Holm, 
Robert M. Searls, and Garret W. McEnerney for re- 
spondent. Reported below: 106 F. 2d 569. 


No. 595. Kersu Lake DratnaGe DISTRICT ET AL. Vv. 
JOHNSON. January 29, 1940. Petition for writ of 
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certiorari to the Supreme Court of Arkansas granted. 
Mr. George B. Rose for petitioners. Messrs. Charles T. 
Coleman and Walter G. Riddick for respondent. Re- 
ported below: 198 Ark. 743; 131 8. W. 2d 620; 132 S. W. 
2d 658. 


No. 579. Union Joint Stock LAND BANK or DETROIT 
v. Byerty. January 29, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit granted. Messrs A. G. Masters and Ralph G. 
Martin for petitioner. Messrs. Elmer McClain and Wil- 
liam Lemke for respondent. Reported below: 106 F. 
2d 576. 


No. 597. WEsTERN UNION TELEGRAPH Co. v. NESTER 
ET AL., COPARTNERS. January 29, 1940. Petition for writ 
of certiorari to the Cireuit Court of Appeals for the Ninth 
Circuit granted. Messrs. Francis R. Stark, Alfred Sutro, 
Oscar Lawler, and Francis R. Kirkham for petitioner. 
Mr. Earl C. Demoss for respondents. Reported below: 
106 F. 2d 587. 


No. 593. PERKINS, SECRETARY, ET AL. v. LUKENS STEEL 
Co. et AL. February 5, 1940. Petition for writ of 
certiorari to the Court of Appeals for the District of 
Columbia granted. Solicitor General Jackson for peti- 
tioners. Messrs. William Clarke Mason, O. Max Gardner, 
Frederick H. Knight, Harold F. McGuire, and Roberts B. 
Thomas for respondents. Reported below: 70 App. D.C. 
354; 107 F. 2d 627. 


No. 613. Untrep States v. Greorce 8. Busy & Co. 
February 5, 1940. Petition for writ of certiorari to the 
Court of Customs and Patent Appeals granted. Solicitor 
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General Jackson. for the United States. Mr. George R. 
Tuttle for respondent. Reported below: 27 C. C. P. A. 
(Customs) —; 104 F. 2d 368. 


No. 426. Hetvertnc, CoMMISSIONER OF INTERNAL 
REVENUE, v. Leonarp. February 5, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Solicitor General Jackson for 
petitioner. Messrs. J. Donald Duncan and James 
B. Alley for respondent. Reported below: 105 F. 2d 900. 


No. 427. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. Futter. February 5, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Solicitor General Jackson for 
petitioner. Mr. Lucius F. Robinson for respondent. 
Reported below: 105 F. 2d 903. 


No. 632. CANTWELL ET AL. v. CONNECTICUT. See 
ante, p. 626. 


No. 638. Apex Hosrery Co. v. LEADER ET AL. Feb- 
ruary 26, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit granted. 
Messrs. Sylvan H. Hirsch, Allen J. Levin, Arno P. Mow- 
itz, and Stanley Folz for petitioner. Messrs. Isadore Katz 
and A. J. Nydick for respondents. Reported below: 
108 F. 2d 71. 


No. 662. DAMPSKIBSSELSKABET DANNEBROG ET AL. Vv. 
SienaL Ort & Gas Co. February 26, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit granted. Messrs. Lane Summers, W. H. 
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Hayden, and F. T. Merritt for petitioners. Mr. Glenn J. 
Fairbrook for respondent. Reported below: 106 F. 
2d 896. 


No. 671. Sontag CHatn Stores Co. v. NATIONAL NuT 
Co. March 4, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit 
granted. Messrs. Wm. Nevarre Cromwell, Frank H. 
Towner, and Guy A. Gladson for petitioner. Messrs. 
Hugh N. Orr and Charles S. Evans for respondent. 
Reported below: 107 F. 2d 318. 


No. 682. ANDERSON v. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE; and 

No. 683. PricHarp v. SAME. March 4, 1940. Peti- 
tion for writs of certiorari to the Circuit Court of Appeals 
for the Tenth Circuit granted. Mr. Chas. H. Garnett for 
petitioners. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Richard 
H. Demuth for respondent. Reported below: 107 F. 2d 
459. 


No. 690. MuinersvILLE ScHoot DistRicT ET AL. v. 
Gositis. March 4, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
granted. Messrs. Joseph W. Henderson, Thomas F. 
Mount, and George M. Brodhead, Jr. for petitioners. 
Messrs. Hayden C. Covington and Joseph F. Rutherford 
for respondent. Reported below: 108 F. 2d 683. 


No. 643. WARREN ET AL. v. PALMER ET AL. March 4, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit granted. Messrs. Er- 
win N. Griswold, John Noble, Jr., and Paul E. Troy for 
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petitioners. Mr. Hermon J. Wells for respondents. 
Reported below: 108 F. 2d 164. 


No. 674. Unirep Srates v. APPALACHIAN ELECTRIC 
Power Co. March 4, 1940. Petition for writ of certio- 
rari to the Circuit Court of Appeals for the Fourth Cir- 
cuit granted. The Cuter Justice took no part in the 
consideration and decision of this application. Solicitor 
General Biddle and Mr. David W. Robinson, Jr. for the 
United States. Messrs. Raymond T. Jackson, A. Henry 
Mosle, Hugo Kohlmann, and John L. Abbot for respond- 
ent. Reported below: 107 F. 2d 769. 


No. 634. Canty v. ALABAMA. See ante, p. 629. 


No. 664. AMERICAN MANUFACTURING Co. v. Na- 
TIONAL LABOR RELATIONS Boarp. See ante, p. 629. 


No. 681. Rart~Roap CoMMISSION OF TEXAS ET AL. Uv. 
Rowan & NicHots Ort Co. March 11, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fifth Circuit granted. Messrs. Gerald C. Mann, 
Attorney General of Texas, and W. F. Moore, First As- 
sistant Attorney General, for petitioners. Messrs. Dan 
Moody and Rice M. Tilley for respondent. Reported 
below: 107 F. 2d 70. 


No. 87. Wuire v. Texas. See ante, p. 631. 


No. 698. FRAME v. HupsperH, WARDEN. See ante, 
p. 632. 
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No. 463. Brercer, RecetIver, v. CHASE NATIONAL 
BANK; 

No. 464. ScHram, RECEIVER, v. SAME; 

No. 465. WaArpDELL, RECEIVER, v. SAME; 

No. 466. Youne, Successor To HARDEE, RECEIVER, Vv. 
SAME; and 

No. 467. Frucut et AL., LIQUIDATING TRUSTEES, UV. 
SaME. See ante, p. 632. 


— ee 


No. 584. CRANE-JOHNSON Co. v. COMMISSIONER OF 
INTERNAL REVENUE. See post, p. 692. 


No. 675. Uwnrrep States v. STewartT. March 25, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit granted. Solicitor Gen- 
eral Biddle for the United States. Messrs. W. Glenn 
Harmon, Ernest L. Wilkinson, and John W. Cragun for 
respondent. Reported below: 106 F. 2d 405. 


No. 705. Unirep States v. Dickerson. March 25, 
1940. Petition for writ of certiorari to the Court of 
Claims granted. Solicitor General Biddle for the United 
States. Messrs. Herman J. Galloway, George R. Shields, 
John W. Gaskins, and Fred W. Shields for respondent. 
Reported below: 89 Ct. Cls. 520. 


No. 715. Uwnrrep States v. SUMMERLIN, ANCILLARY 
ADMINISTRATRIX. March 25, 1940. Petition for writ of 
certiorari to the Supreme Court of Florida granted. 
Solicitor General Biddle for the United States. Mr. 
Asbury Summerlin for respondent. Reported below: 140 
Fla. 475; 191 So. 842. 
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No. 650. Scuriper-ScHRoTH Co. v. CLEVELAND 
Trust Co. ET AL.; 

No. 651. ABERDEEN Moror Suppiy Co. v. SAME; and 

No. 652. F. E. Rowe Sates Co. v. SAME. March 25, 
1940. Motion to consider the petition for writs of cer- 
tiorari on a reduced number of copies of the record, and 
petition for writs of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit, granted. Mr. Justice 
Roserts took no part in the consideration and decision 
of these applications. Messrs. John H. Bruninga and 
John H. Sutherland for petitioners. Messrs. Arthur C. 
Denison, F. O. Richey, Wm. C. McCoy, and Milton 
Tibbetts for respondents. Reported below: 108 F. 2d 
109. 


No. 733. DecKERT ET AL. v. INDEPENDENCE SHARES 
Corp. ET AL.; and 

No. 734. SAME v. PENNSYLVANIA COMPANY FoR IN- 
SURANCE ON LIVES AND GRANTING ANNuITIES. March 25, 
1940. Petition for writs of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. Mr. Justice 
Dovuctas took no part in the consideration and decision of 
this application. Mr. Harry Shapiro for petitioners. 
Messrs. Frank Rogers Donahue, George M. Kevlin, and 
Robert F. Irwin, Jr. for Independence Shares Corp. et al.; 
and Mr. Walter Biddle Saul for the Pennsylvania Co.,— 
respondents. Reported below: 108 F. 2d 51. 


No. 752. BoRCHARD ET AL. v. CALIFORNIA BANK ET AL. 
April 1, 1940. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Ninth Circuit granted. 
Messrs. William Lemke and Lloyd S. Nix for petitioners. 
Messrs. Thomas W. Henderson, Jr. and Chas. E. 
Donnelly for respondents. Reported below: 107 F. 
2d 96. 
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No. 770. MiLtk Wacon Drivers Union Loca 753 ET 
AL. v. LAKE VALLEY Farm Propucts, INc., et AL. April 
1, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit granted. 
Messrs. Abraham W. Brussell and David A. Riskind for 
petitioners. Mr. Arthur R. Seelig for respondents. Re- 
ported below: 108 F. 2d 436. 


No. 796. Securities & ExcHANGE COMMISSION v. 
Unitep States Reatty & IMPROVEMENT Co. April 1, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit granted. Solicitor 
General Biddle and Mr. Chester T. Lane for petitioner. 
Messrs. Joseph M. Hartfield and Charles W. Dibbell for 
respondent. Reported below: 108 F. 2d 794. 


No. 732. INTERNATIONAL ASSOCIATION OF MACHIN- 
ists, Too AND Diz Makers LopcE No. 35 v. NATIONAL 
Lasor Rexiations Boarp. April 1, 1940. Petition for 
writ of certiorari to the Court of Appeals for the District 
of Columbia granted. Mr. Joseph A. Padway for peti- 
tioners. Solicitor General Biddle and Messrs. Thomas E. 
Harris, Charles Fahy, Robert B. Watts, and Laurence A. 
Knapp for respondent. Reported below: 110 F. 2d 29. 


No. 767. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. Woop ET AL., TRUSTEES. See ante, p. 637. 


No. 759. Bripces v. Catirornia. April 8, 1940. Pe- 
tition for writ of certiorari to the Supreme Court of Cali- 
fornia granted. Mr. A. L. Wirin for petitioner. Messrs. 
Wm. B. McKesson, Allen W. Ashburn, and Michael G. 
Luddy for respondent. By leave of Court, briefs of amici 
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curiae were filed by Mr. Osmond K. Fraenkel, on behalf 
of the American Civil Liberties Union; and by Messrs. 
Harry Graham Balter, Carey McWilliams, Ellis E. Patter- 
son, and George Bodle, on behalf of the National Lawyers 
Guild, Los Angeles Chapter,—in support of the petition. 
Reported below: 14 Cal. 2d 464; 94 P. 2d 983. 


No. 783. HeEtvertnc, COMMISSIONER OF INTERNAL 
REVENUE, v. Horst. April 8, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Solicitor General Biddle for petitioner. 
Mr. Harry H. Wiggins for respondent. Reported below: 
107 F. 2d 906. 


No. 799. SrppacH v. Witson & Co. April 8, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Seventh Circuit granted. Messrs. Lambert 
Kaspers and Royal W. Irwin for petitioner. Mr. J. F. 
Dammann for respondent. Reported below: 108 F. 2d 
415. 


No. 813. Montcomery Warp & Co. v. DUNCAN. 
April 8, 1940. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Eighth Circuit granted. 
Mr. J. Merrick Moore for petitioner. Messrs. Edward H. 
Coulter and Kenneth W. Coulter for respondent. Re- 
ported below: 108 F. 2d 848. 


No. 822. WASHINGTON EX REL. COLUMBIA BROADCAST- 
ING Co. v. SUPERIOR CoURT OF THE STATE OF WASHINGTON 
FoR King County ET AL. See ante, p. 638. 


No. 768. HEtvertnc, COMMISSIONER OF INTERNAL 
REVENUE, v. CENTER INVESTMENT Co. See ante, p 639. 
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No. 818. SmirH v. Texas. April 22, 1940. Motion 
for leave to proceed further in forma pauperis, and peti- 
tion for writ of certiorari to the Court of Criminal Appeals 


of Texas, granted. Mr. William A. Vinson for petitioner. 
Reported below: 139 Tex. Crim. —; 136 8. W. 2d 842. 


No. 726. FLetsHeR ENGINEERING & CONSTRUCTION 
Co. ET AL. v. UNITED STATES FOR THE USE AND BENEFIT 
oF HALLENBECK. See post, p. 693. 


No. 778. Wutson & Co., Inc. v. UNrTEp States; 

No. 779. Witson & Co., INc.. or Kansas v. SAME; 
and 

No. 780. T. M. Stnciamr & Co. v. SAME. April 22, 
1940. Petition for writs of certiorari to the Court of 
Claims granted. Messrs. J. Harry Covington, Dean G. 
Acheson, and Paul E. Shorb for petitioners. Solicitor 
General Biddle, Assistant Attorney Clark, and Messrs. 
Sewall Key and J. Louis Monarch for the United States. 
Reported below: 90 Ct. Cls. 131; 30 F. Supp. 672. 


No. 789. NASHVILLE, CHATTANOOGA «& Sr. Lovis 
RAILWAY v. BROWNING ET AL., CONSTITUTING THE STATE 
Boarp oF EquauizATION. April 22, 1940. Petition for 
writ of certiorari to the Supreme Court of Tennessee 
granted. Messrs. Wm. H. Swiggart and Edwin F. Hunt 
for petitioner. Mr. W. F. Barry for respondents. Re- 
ported below: 176 Tenn.—; 1408S. W. 2d 781. 


No. 814. American Unitep Mutvat Lire Insur- 
ANCE Co. v. Crry or Avon Park, Fiorina. April 22, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit granted. Mr. Giles J. 
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Patterson for petitioner. Mr. Robert J. Pleus for re- 
spondent. Reported below: 108 F. 2d 1010. 


No. 815. Fime.uity Union Trust Co. ef Au., Execu- 
TORS, ET AL. v. Fretp. April 22, 1940. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit granted. Mr. Francis F. Welsh for petitioners. 
Mr. Russell C. MacFall for respondent. Reported be- 
low: 108 F. 2d 521. 


No. 774. Bacarpit CorPoRATION v. BoNET, TREASURER, 
ET AL. April 22, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the First Circuit 
granted. Messrs. Edward S. Rogers, Thomas Hunt, 
Jerome L. Isaacs, Karl D. Loos, and Preston B. Kava- 
nagh for petitioner. Messrs. William Cattron Rigby, 
George A. Malcolm, Attorney General of Puerto Rico, and 
Nathan R. Margold for Bonet, Treasurer; and Mr. David 
A. Buckley, Jr. for Destileria Serralles, Inc.,—respond- 
ents. Reported below: 109 F. 2d 57. 


No. 782. West Inpia Ort Co. (Puerto Rico) v. 
Bonet, TREASURER OF Puerto Rico. April 22, 1940. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the First Circuit granted. Mr. James R. 
Beverley for petitioner. Messrs. William Cattron Rigby, 
George A. Malcolm, Attorney General of Puerto Rico, 
and Nathan R. Margold for respondent. Reported be- 
low: 108 F. 2d 144. 


No. 803. HANSBERRY ET AL. v. LEE ET AL. April 22, 
1940. Petition for writ of certiorari to the Supreme 
Court of Illinois granted. Mr. Earl B. Dickerson for 

















OCTOBER TERM, 1939. 653 


309 U.S. Decisions Denying Certiorari. 


petitioners. Messrs. Angus Roy Shannon and William 
C. Graves for respondents. Reported below: 372 IIl. 
369; 24 N. E. 2d 37. 


No. 825. L. Stncer & Sons et AL. v. Union PActrFic 
RaILRoAD Co.; and 

No. 826. Kansas Ciry, Missouri, v. L. Srincer «& 
Sons ET AL. April 22, 1940. Petitions for writs of cer- 
tiorari to the Cireuit Court of Appeals for the Eighth 
Circuit granted. Mr. John M. Cleary for petitioners. 
Mr. Henry N. Ess for Union Pacific Railroad Co., re- 
spondent. Reported below: 109 F. 2d 493. 


No. 581. PALMER ET AL., TRUSTEES, v. CONNECTICUT 
Raitway & Licgutine Co. April 22, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Messrs. James Garfield and 
Hermon J. Wells for petitioners. Mr. George W. Martin 
for respondent. Reported below: 109 F. 2d 568. 





DECISIONS DENYING CERTIORARI, FROM 
JANUARY 16, 1940, THROUGH APRIL 22, 1940. 


No. 605. Minar v. BURLEIGH, EXECUTRIX, ET AL. 
January 29, 1940. Petition for writ of certiorari to the 
Supreme Court of Ohio, and motion for leave to proceed 
further in forma pauperis, denied. Anna May Milar, pro 
se. Reported below: 135 Ohio St. 587; 21 N. E. 2d 677. 


No. 617. Srewart v. St. Surg, U.S. Districr Jupce. 
January 29, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit, and mo- 
tion for leave to proceed further in forma pauperis, de- 
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nied. J. L. Stewart, pro se. Reported below: 109 F. 
2d 162. 


No. 649. Cox v. WiLson, WARDEN, ETAL. January 29, 
1940. Petition for writ of certiorari to the Washington 
County Court, of New York, and motion for leave to pro- 
ceed further in forma pauperis, denied. Thomas R. Coz, 
pro se. 


No. 625. Gertz ET AL. v. BALTIMORE & OHIO R. Co. ET 
AL. January 29, 1940. The motion to dispense with 
the printing of the record is granted. The petition for 
writ of certiorari to the District Court of the United 
States for the District of Maryland is denied. Mr. Jus- 
TICE Rosperts took no part in the consideration and de- 
cision of these applications. Messrs. Meyer Abrams and 
Gersh I. Moss for petitioners. Messrs. Henry W. Ander- 
son and Leonard D. Adkins for respondents. Reported 
below: 29 F. Supp. 608. 





No. 604. Sranparp O1L CoMPANY OF CALIFORNIA ET 
AL. v. Unirep Srares. January 29, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Cireuit denied. Mr. Justice Stone took no part 
in the consideration and decision of this application. 
Messrs. Oscar Lawler, Donald R. Richberg, Eugene M. 
Prince, and William H. Burges for petitioners. Solicitor 
General Jackson, Mr. John W. Preston and Annette Ab- 
bott Adams for the United States. By leave of Court, 
briefs of amici curiae were filed by Messrs. Edward D. 
Landels and Stanley A. Weigel, on behalf of the Califor- 
nia Land Title Assn.; and by Messrs Earl Warren, Attor- 
ney General of California, Robert W. Harrison, Chief As- 
sistant Attorney General, and F. Walter French, Deputy 
Attorney General, on behalf of that State—in support of 
the petition. Reported below: 107 F. 2d 402. 
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No. 583. WoopaLtt v. COMMISSIONER OF INTERNAL 
REVENUE. January 29, 1940. Petition for writ of 
certiorari to the Cireuit Court of Appeals for the Ninth 
Circuit denied. Mr. Todd W. Johnson for petitioner. 
Solicitor General Jackson, Assistant Attorney General 
Clark, and Messrs. Sewall Key, Arnold Raum, and F. E. 
Youngman for respondent. Reported below: 105 F. 
2d 474. 


No. 600. WurturAMs ET AL. v. EMERY Birp THAYER 
Dry Goons Co. er AL. January 29, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fighth Cireuit denied. Messrs. R. B. Caldwell, Barton 
Corneau, and Henry M. Channing for petitioners. 
Messrs. Frederick H. Wood and Armwell L. Cooper for 
respondents. Reported below: 107 F. 2d 965. 


No. 561. CHEROKEE Furet Co. v. UNITED STATES. 
January 29, 1940. Petition for writ of certiorari to the 
Court of Claims denied. Messrs. M. Walton Hendry 
and Josephus C. Trimble for petitioner. Solicitor General 
Jackson, Assistant Attorney General Shea, and Mr. Paul 
A. Sweeney for the United States. Reported below: 89 
Ct. Cls. 279. 


No. 590. GerrBeL v. Scott, JUDGE OF THE SUPERIOR 
Court or CALIFORNIA. January 29, 1940. Petition for 
writ of certiorari to the Supreme Court of California 
denied. Martin E. Geibel, pro se. Mr. W. B. McKesson 
for respondent. 


No. 601. RUHLIN ET AL. v. New York Lire INSURANCE 
Co. January 29, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Third Circuit denied. 
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Messrs. John E., Evans, Sr. and Charles H. Sachs for pe- 
titioners. Wr. William H. Eckert for respondent. Re- 
ported below: 106 F. 2d 921. 


No. 602. HousMAan v. COMMISSIONER OF INTERNAL 
REVENUE. January 29, 1940. Petition for writ of 
certiorari to the Cireuit Court of Appeals for the Second 
Circuit denied. Messrs. Joseph M. Proskauer and Wilbur 
H. Friedman for petitioner. Solicitor General Jackson, 
Assistant Attorney General Clark, and Messrs. Sewall Key, 
Arnold Raum, and F. E. Youngman for respondent. Re- 
ported below: 105 F. 2d 973. 


No. 607. McCurpy v. New York Lire INSURANCE 
Co. January 29, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Tenth Circuit denied. 
Mr. Robert C. Faulston for petitioner. Messrs. Louis H. 
Cooke and Austin M. Cowan for respondent. Reported 
below: 106 F. 2d 181. 


No. 618. GEoRGE ALLISON & CoO. ET AL. v. INTERSTATE 
CoMMERCE COMMIssION. January 29, 1940. Petition 
for writ of certiorari to the Court of Appeals for the 
District of Columbia denied. Messrs. Harrison Tweed 
and F. Trowbridge vom Baur for petitioners. Messrs. E. 
M. Reidy and Daniel W. Knowlton for respondent. Re- 
ported below: 70 App. D. C. 375; 107 F. 2d 180. 


No. 624. Kroger Grocery & Baxine Co. v. BarKEr. 
January 29, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Mr. Wayne Ely for petitioner. Mr. Scerial Thompson 
for respondent. Reported below: 107 F. 2d 530. 
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No. 626. FRANCE MANUFACTURING Co. v. JEFFERSON 
Exectric Co. January 29, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Messrs. Albert R. Teare and Arthur C. 
Denison for petitioner. Messrs. Frank Parker Davis and 
John A. Dienner for respondent. Reported below: 106 F. 
2d 605. 


No. 614. Pwusiic Service CoMMISsSION v. WISCONSIN 
TELEPHONE Co. On petition for writ of certiorari to the 
Supreme Court of Wisconsin. February 5, 1940. The 
motion of the National Association of Railroad and Utili- 
ties Commissioners for leave to file a brief amicus curiae 
is granted. The petition for writ of certiorari is denied 
upon the ground that the Court is unable to find that the 
decision of the highest court of the State did not rest 
upon an adequate non-federal ground. Judicial Code, 
$ 237 (b), 28 U.S. C. 344 (b). Lynch v. New York, 293 
U.S.52; Honeyman v. Hanan, 300 U.S. 14; New York City 
v. Central Savings Bank, 306 U. 8. 661; McGoldrick v. 
Gulf Oil Corp., ante, p. 2. Mr. Harold M. Wilkie for peti- 
tioner. Messrs. Edwin S. Mack, J. Gilbert Hardgrove, 
Frederic Sammond, Baxter Milne, and C. M. Bracelen 
for respondent. By leave of Court, briefs of amici curiae 
were filed by Solicitor General Biddle and Messrs. J. 
Phillip Wenchel, Daniel W. Knowlton, David W. Robin- 
son, Jr., and William J. Dempsey, on behalf of the United 
States; and by Messrs. John E. Benton and Clyde S. 
Bailey, on behalf of the National Association of Railroad 
and Utilities Commissioners,—in support of the petition. 
Reported below: 232 Wis. 274; 287 N. W. 122, 593. 


No. 628. Srewarr er Au. v. Caprrat Transit Co. 
February 5, 1940. Petition for writ of certiorari to the 
Court of Appeals for the District of Columbia, and mo- 
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tion for leave to proceed further in forma pauperis, de- 
nied. Mr. Emory B. Smith for petitioners. Reported 
below: 70 App. D. C. 346; 108 F. 2d 1. 


No. 661. West v. WASHINGTON ET AL. February 5, 
1940. Petition for writ of certiorari to the Supreme 
Court of Washington, and motion for leave to proceed 
further in forma pauperis, denied. Fred Hartzell West, 
pro se. 


No. 670. RosBertsoN ET AL. v. CHRONISTER ET AL. 
February 5, 1940. Petition for writ of certiorari to the 
Supreme Court of Arkansas, and motion for leave to pro- 
ceed further in forma pauperis, denied. Dora Robertson, 
pro se. Reported below: 199 Ark. 373; 1348. W. 2d 517. 


No. 631. ParKer v. AMERICAN Society oF MECHANI- 
caAL ENGiINeEeRS. February 5, 1940. Petition for writ 
of certiorari to the Court of Appeals of New York, and 
motion for leave to proceed further in forma pauperis, 
denied. John Parker, pro se. Reported below: 281 
N. Y. 586, 692; 22 N. E. 2d 163; 23 N. E. 2d 20. 


No. 639. SHELLEY v. JorDAN, AssisTANT District Dt- 
RECTOR OF NATURALIZATION AND IMMIGRATION. February 
5, 1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Cireuit, and motion for leave to 
proceed further in forma pauperis, denied for the reason 
that the Court, upon examination of the papers herein sub- 
mitted, finds that the application for a writ of certiorari 
was not filed within the time provided by law. § 8 (a), 
Act of February 13, 1925 (43 Stat. 936, 940). Rebecca 
Shelley, pro se. Reported below: 106 F. 2d 1016. 
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No. 589. C. W. BLAKEsLEE & Sons, INCc., ET AL. v. 
Unitep States. February 5, 1940. Motion to remand, 
and petition for writ of certiorari to the Court of Claims, 
denied. Mr. Raymond E. Hackett for petitioners. So- 
licitor General Biddle, Assistant Attorney General Shea, 
and Messrs. Paul A. Sweeney and Robert K. McCon- 
naughey for the United States. Reported below: 89 Ct. 
Cls. 226. 

No. 615. AMERICAN FEDERATION OF LABOR ET AL. Vv. 
SwInG ET AL. February 5, 1940. Petition for writ of 
certiorari to the Supreme Court of Illinois denied for the 
want of a final judgment. Messrs. Walter F. Dodd and 
Daniel D. Carmell for petitioners. Messrs. Samuel A. 
Rinella and Myer N. Rosengard for respondents. Re- 
ported below: 298 Ill. App. 63; 372 Ill. 91; 18 N. E. 2d 
258; 22 N. E. 2d 857. 


No. 599. SANForD CORPORATION v. COMMISSIONER OF 
INTERNAL REVENUE. February 5, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Cireuit denied. Mr. Theodore B. Benson for 
petitioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Mr. Sewall Key for respondent. Re- 
ported below: 106 F. 2d 882. 


No. 606. LEE, TRADING AS VITAMIN Propvucts Co., v. 
Unirtep States. February 5, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Francis E. McGovern for petitioner. 
Solicitor General Jackson, Assistant Attorney General 
Rogge, and Messrs. William W. Barron and Benjamin 
M. Parker for the United States. Reported below: 107 
F. 2d 522. 
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No. 609. COHEN, TRADING AS STEWART’S JEWELRY 
SHop v. Guope INpeMNiITy Co. February 5, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Third Cireuit denied. Mr. Horace S. Whit- 
man for petitioner. Mr. Edward H. Cushman for re- 
spondent. Reported below: 106 F. 2d 687. 


No. 611. Luziers’, Inc. v. NEE, CoLuecror or In- 
TERNAL REVENUE. February 5, 1940. Petition for writ 
of certiorari to the Circuit Court of Appeals for the 
Eighth Circuit denied. Messrs. John B. Gage and Albert 
F. Hillix for petitioner. Solicitor General Biddle, Assis- 
tant Attorney General Clark, and Messrs. Sewall Key, 
Arnold Raum, and F. E. Youngman for respondent. 
Reported below: 106 F. 2d 130. 


No. 612. Lewis v. VENDOME Bacs, INc. February 5, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeal for the Second Circuit denied. Messrs. Sam- 
uel E. Darby, Jr. and Walter A. Darby for petitioner. 
Mr. Michael Halperin for respondent. Reported below: 
108 F. 2d 16. 


No. 616. Severson v. Hanrorp Tri-State AIRLINES, 
INc., ET AL. February 5, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. S. W. Jensch for petitioner. Messrs. 
Wilfrid E. Rumble and Pierce Butler, Jr., for respondents. 
Reported below: 105 F. 2d 622. 


No. 619. Harponcourr v. Harponcourt. February 
5, 1940. Petition for writ of certiorari to the Supreme 
Court of New York denied. Arthur Hardoncourt, pro se. 
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Mr. James W. Bailey for respondent. Reported below: 
254 App. Div. 899; 255 id. 779; 281 N. Y. 599, 678; 7 N. 
Y.S. 2d 110; 22 N. E. 2d 168, 873. 


No. 623. Porr or SEATTLE v. Fivetity & Deposit 
CoMPANY OF MaryLanp. February 5, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Ninth Circuit denied. Messrs. Glenn J. Fairbrook 
and George Donworth for petitioner. Mr. Loren Grin- 
stead for respondent. Reported below: 106 F. 2d 777. 


No. 586. Wu.utAMs v. ALDREDGE, SHERIFF. February 
5, 1940. Petition for writ of certiorari to the Supreme 
Court of Georgia denied. Mr. Elbert P. Tuttle for peti- 
tioner. Mr. A. S. Skelton for respondent. Reported 
below: 188 Ga. 607; 4S. E. 2d 469. 


No. 594. DunHam v. OMAHA & CouNnciIL BLUFFS 
SrreetT Rartway Co. February 5, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Mr. Harry Cole Bates 
for petitioner. Mr. Joseph M. Hartfield for respondent. 
Reported below: 106 F. 2d 1. 


No. 685. MurpHy v. WARDEN OF CLINTON STATE 
Prison. February 12, 1940. Petition for writ of, cer- 
tiorari to the Circuit Court of Appeals for the Second 
Circuit, and motion for leave to proceed further in forma 
pauperis, denied. Mr. Joseph G. M. Browne for peti- 
tioner. Messrs. John J. Bennett, Jr., Attorney General 
of New York, and Henry Epstein, Solicitor General, for 
respondent. Reported below: 108 F. 2d 861. 
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No. 689. Hapen v. Dowp, Warpen. February 12, 
1940. Petition for writ of certiorari to the Supreme 
Court of Indiana, and motion for leave to proceed further 
in forma pauperis, denied. Mr. Oscar B. Thiel for peti- 
tioner. Reported below: 216 Ind. —; 23 N. E. 2d 676. 


No. 608. CrentuRY DistTitutinGc Co. v. CONTINENTAL 
DistTiLLinGc Corp. February 12, 1940. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third 
Cireuit denied. Wessrs. Edward S. Rogers, Karl D. Loos, 
and William T. Woodson for petitioner. Messrs. Thomas 
G. Haight and Leonard L. Kalish for respondent. Re- 
ported below: 106 F. 2d 486. 


No. 620. Crow ev, RECEIVER, v. ICKES, SECRETARY OF 
THE INTERIOR. February 12, 1940. Petition for writ of 
certiorari to the Court of Appeals for the District of 
Columbia denied. Jfr. James E. Trask for petitioner. 
Solicitor General Biddle, Assistant Attorney General 
Shea, and Messrs. Frederick Bernays Wiener, Richard H. 
Demuth, and Aaron B. Holman for respondent. Reported 
below: 107 F. 2d 250. ° 


No. 627. BAkser v. Wisconsin. February 12, 1940. 
Petition for writ of certiorari to the Supreme Court of 
Wisconsin denied. Mr. Van B. Wake for petitioner. 
Mr. Harold H. Persons for respondent. Reported below: 
232 Wis. 383; 286 N. W. 535; 287 N. W. 690. 


No. 636. Evans ET AL. v. JOHNSTON ETAL, February 
12, 1940. Petition for writ of certiorari to the Appellate 
Court, First District, of Illinois, denied. Messrs. Charles 
S. Deneen and Roy Massena for petitioners. Messrs. 
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Harold M. McLaughlin, Samuel S. Holmes, and Theodore 
Schmidt for respondents. Reported below: 300 Ill. App. 
78; 20 N. E. 2d 841. 


No. 640. McGrecor, REcEIVER, v. BOARD oF PUBLIC 
Utinity CoMMISSIONERS ET AL. February 12, 1940. Pe- 
tition for writ of certiorari to the Court of Errors and 
Appeals of New Jersey denied. Mr. George W. C. Mc- 
Carter for petitioner. Mr. Frank H. Sommer for the 
Board of Public Utility Commissioners; and Mr. Michael 
J. Bruder for Town of Harrison, respondents. Reported 
below: 123 N. J. L. 303; 8 A. 2d 350. 


No. 647. Prerers v. Mutvat Lire INsurANCE Co. 
February 12, 1940. Petition for writ of certiorari to the 
Cireuit Court of Appeals for the Third Circuit denied. 
Mr. C.H. Welles, 3d, for petitioner. Mr. Reese H. Harris 
for respondent. Reported below: 107 F. 2d 9. 


No. 673. JoHn Hancock Mutua Lire INSURANCE 
Co. v. LAMPERT. February 12, 1940. Petition for writ 
of certiorari to the Cireuit Court of Appeals for the Second 
Circuit denied. Messrs. George W. Riley and Walter R. 
Kuhn for petitioner. Mr. David Groberg for respondent. 
Reported below: 107 F. 2d 1016. 


No. 656. Sova v. W-R Company (formerly Wiicox- 
RicH Corporation). February 26, 1940. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit, and motion for leave to proceed further 
in forma pauperis, denied. Alfred L. Sova, pro se. Mr. 
Arthur W. Dickey for respondent. Reported below: 106 
F. 2d 478. 
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No. 677. McKee v. Jounston, WarpeN. February 
26, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit, and motion for 
leave to proceed further in forma pauperis, denied: 
Frank McKee, pro se. Reported below: 109 F. 2d 273. 


No. 686. Bostic v. Rives, SUPERINTENDENT. Febru- 
ary 26, 1940. Petition for writ of certiorari to the Court 
of Appeals for the District of Columbia, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
Martin S. Vilas for petitioner. Reported below: 107 F. 
2d 649. 


No. 709. IN rE EpmMonp C. Fiercuer. February 26, 
1940. Petition for writ of certiorari to the Court of Ap- 
peals for the District of Columbia, and motion for leave 
to proceed further in forma pauperis, denied. Edmond 
C. Fletcher, pro se. Reported below: 107 F. 2d 666. 


No. 645. Manton v. Unirep States; and 

No. 646. Specror v. Same. February 26, 1940. Pe- 
titions for writs of certiorari to the Cireuit Court of Ap- 
peals for the Second Circuit denied. Mr. Justice Stone 
and Mr. Justice Murpny took no part in the considera- 
tion and decision of these applications. Messrs. William 
E. Leahy and William J. Hughes, Jr. for petitioner in 
No. 645. Mr. Harry E. Ratner for petitioner in No. 646. 
Solicitor General Biddle, Assistant Attorney General 
Rogge, and Messrs. John T. Cahill, William W. Barron, 
George F. Kneip, and W. Marvin Smith for the United 
States. Reported below: 107 F. 2d 834. 





No. 658. CAROLINA, CLINCHFIELD & OH10 RAILway v. 
SarAH Goop Hosiery Mitts, Inc. February 26, 1940. 
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Petition for writ of certiorari to the Supreme Court of 
North Carolina denied for the want of a final judgment. 
Messrs. J. W. Pless and Kester Walton for petitioner. Mr. 
J. Y. Gordan, Jr. for respondent. Reported below: 216 
N.C. 474; 5S. E. 2d 324. 


No. 633. SHAKESPEARE COMPANY v. ENTERPRISE 
MANUFACTURING Co. ET AL. February 26, 1940. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. Mr. William S. Hodges for 
petitioner. Messrs. Arthur C. Denison and A. L. Ely 
for respondents. Reported below: 106 F. 2d 800. 


Nos. 641 and 642. Carneciz-ILLINoIs STEEL Corp. 
ET AL. v. Cop Meta Process Co. February 26, 1940. 
Petitions for writs of certiorari to the Circuit Court of 
Appeals for the Third Circuit denied. Messrs. Merrell 
E. Clark and John E. Jackson for petitioners. Messrs. 
Thomas G. Haight and Walter J. Blenko for respondent. 
Reported below: 108 F. 2d 322. 


No. 644. Nationa Biscurr Co. v. SEYMOUR ET AL. 
February 26, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Messrs. William C. Cannon and Ralph EF. Cooper for pe- 
titioner. Mr. John L. Seymour for respondents. Re- 
ported below: 107 F. 2d 58. 


No. 657. SHARPE v. COMMISSIONER OF INTERNAL 
REvENvE. February 26, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Third Cir- 
cuit denied. Mr. Paul F. Myers for petitioner. Solici- 
tor General Jackson, Assistant Attorney General Clark, 
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and Messrs. Sewall Key and Harry Marselli for respond- 
ent. Reported below: 107 F. 2d 13. 


No. 659. Frorma Bive Rince Corp. v. TENNESSEE 
Evectric Power Co. February 26, 1940. Petition for 
writ of certiorari to the Cireuit Court of Appeals for the 
Fifth Cireuit denied. Mr. J. Howell Green for peti- 
tioner. Mr. Dan MacDougald for respondent. Re- 
ported below: 106 F. 2d 913. 


No. 663. CLtum v. GuarDIAN LIFE INSURANCE Co. 
February 26, 1940. Petition for writ of certiorari to the 
Cireuit Court of Appeals for the Third Cireuit denied. 
Mr. Gustave B. Garfield for petitioner. Mr. Walter L. 
Hill for respondent. Reported below: 106 F. 2d 592. 


No. 665. HAseENBERG v. NEW YorRK CREDITMEN’S 
Assn. February 26, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Second 
Cireuit denied. Messrs. J. Bertram Wegman and Jesse 
Climenko for petitioner. Mr. George C. Levin for re- 
spondent. Reported below: 107 F. 2d 1020. 


No. 580. Municrpat Councit or SAN RAFAEL ET AL, 
v. HosprraL De SAN JuAN De Dios. February 26, 1940. 
Petition for writ of certiorari to the Supreme Court of 
the Philippines denied. Mr. Thomas E. Rhodes for peti- 
tioners. Mr. Gabriel La 6 for respondent. 


No. 660. Bates v. Unitrep States. February 26, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Seventh Circuit denied. Mr. Herbert Pope 
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for petitioner. Solicitor General Biddle, Assistant At- 
torney General Clark, and Messrs. Sewall Key, Ellis N. 
Slack, Richard H. Demuth, Edward H. Foley, Jr., Bernard 
Bernstein, and Joseph B. Friedman for the United States. 
Reported below: 108 F. 2d 407. 


No. 666. CANTLEY, RECEIVER, v. ANDREWS ET AL. 
February 26, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Messrs. George C. Willson and Peyton R. Evans, and Miss 
May T. Bigelow for petitioner. June C. Smith for re- 
spondents. Reported below: 107 F. 2d 642. 


No. 676.. ATLANTIC GREYHOUND Corp, ET AL. v. LYON 
ETAL. February 26, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fourth Circuit 
denied. Mr. George E. Allen for petitioners. Messrs. V. 
P. Randolph, Jr. and Archibald G. Robertson for respond- 
ents. Reported below: 107 F. 2d 157. 


No. 747. CoNnstpINE v. PENNSYLVANIA. March 4, 
1940. Petition for writ of certiorari to the Supreme Court 
of Pennsylvania, and motion for leave to proceed further 
in forma pauperis, denied. Robert Considine, pro se. 


No. 678. GREENWoop County v. Duke Power Co. 
ETAL. March 4, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fourth Circuit 
denied. Mr. Justice REep took no part in the considera- 
tion and decision of this application. Messrs. W. H. 
Nicholson, James F. Dreher, and D. W. Robinson, Jr. for 
petitioner. Messrs. W.S. O’B. Robinson, Jr. and Wm. B. 
McGuire, Jr. for respondents. Reported below: 107 F. 
2d 484. 
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No. 637. CoMPANIA GENERAL DE TABACOS DE FILIPINAS 
v. COLLECTOR OF INTERNAL REVENUE. March 4, 1940. 
Petition for writ of certiorari to the Supreme Court of 
the Philippines denied. Messrs. C. A. Dewitt and E. A. 
Perkins for petitioner. Messrs. Nathan R. Margold and 
John B. Jago for respondent. 


No. 648. WINKELMAN v. ALLMAN. March 4, 1940. 
Petition for writ of certiorari to the Cireuit Court of Ap- 
peals for the Ninth Circuit denied. Mr. Walter C. Foz, 
Jr. for petitioners. Mr. Roy G. Allman for respondent. 
Reported below: 106 F. 2d 663. 


No. 668. Pucer Sounp NavicaTion Co. v. UNITED 
States. March 4, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Messrs. Lawrence Bogle, Edward G. Dobrin, 
and Cassius E. Gates for petitioner. Solicitor General 
Biddle, Assistant Attorney General Shea, and Mr. Paul A. 
Sweeney for the United States. Reported below: 107 F. 
2d 73. 


No. 680. SHyYVERs v. SecuriTy-First NATIONAL BANK 
or Los ANGELES. March 4, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. John A. Jorgenson for petitioner. 
Mr. Edmund W. Pugh for respondent. Reported below: 
108 F. 2d 611. 


No. 684. CuiarK v. UNITED States. March 4, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Third Circuit denied. Mr. Frederic M. P. 
Pearse for petitioner. Solicitor General Biddle, Assistant 
Attorney General Clark, and Messrs. Joseph W. Burns 
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and Lee A. Jackson for the United States. Reported 
below: 108 F. 2d 969. 


No. 688. PrTTincitL v. Fuuuer. March 4, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit denied. Florence E. Moore 
for petitioner. Mr. John W. Redmond for respondent. 
Reported below: 107 F. 2d 933. 


No. 691. SouTHERN Paciric Co. v. SHERMAN, AD- 
MINISTRATRIx. March 4, 1940. Petition for writ of cer- 
tiorari to the District Court of Appeal, First Appellate 
District, of California, denied. Mr. Arthur B. Dunne 
for petitioner. Mr. Louis E. Goodman for respondent. 
Reported below: 34 Cal. App. 2d 490; 93 P. 2d 812. 


No. 735. GorDON ET AL. v. WiRTz ET AL. See ante, 
p. 630. 


No. 669. McDonatp v. New York. March 11, 1940. 
Petition for writ of certiorari to the Court of Appeals of 
New York, and motion for leave to proceed further in 
forma pauperis, denied. George McDonald, pro se. 
Reported below: 256 App. Div. 956; 281 N. Y. 776; 11 
N. Y. S. 2d 233; 24 N. E. 2d 25. 


No. 679. BucKNER ET AL. v. UNITED States. March 
11, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
Justice Doveuas and Mr. Justice MurpuHy took no part 
in the consideration and decision of this application. 
Mr. Moses Polakoff for petitioners. Solicitor General 
Biddle, Assistant Attorney General Rogge, and Messrs. 
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William W. Barron, J. Albert Woll, William J. Connor, 
and W. Marvin Smith for the United States. Reported 
below: 108 F. 2d 921. 


No. 725. McLean Er Au. v. BURKINSHAW, ANCILLARY 
Commitree. March 11, 1940. The motion of the 
guardian ad litem for leave to file brief in opposition to 
the petition for writ of certiorari is granted. The peti- 
tion for writ of certiorari to the Court of Appeals for the 
District of Columbia is denied. Messrs. Robert H. Mc- 
Neill and George B. Fraser for petitioners. Mr. Neil 
Burkinshaw, pro se. By leave of Court, Mr. Austin F. 
Canfield, guardian ad litem, filed a brief, opposing the 
petition. Reported below: 107 F. 2d 665. 


No. 672. BERLINER HANDELS-GESELLSCHAFT Uv, 
Unitep Srates. March 11, 1940. Petition for writ of 
certiorari to the Court of Claims denied. Messrs. Maz- 
well C. Katz, Otto C. Sommerich, and Raymond T. Heil- 
pern for petitioner. Solicitor General Biddle, Assistant 
Attorney General Clark, and Messrs. Sewall Key and 
Thomas E. Harris for the United States. Reported be- 
low: 90 Ct. Cls. 75; 30 F. Supp. 490. 


No. 692. SovuTHERN Paciric Co. v. WEIAND, ADMIN- 
ISTRATRIX. March 11, 1940. Petition for writ of cer- 
tiorari to the District Court of Appeal, Third Appellate 
District, of California, denied. Messrs. Arthur B. Dunne 
and George R. Freeman for petitioner. Mr. Herbert W. 
Erskine for respondent. Reported below: 34 Cal. App. 
2d 500; 93 P. 2d 1023. 


No. 693. SourHerN Paciric Co. v. Woopwarp, Ap- 
MINISTRATRIX. March 11, 1940. Petition for writ of 
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certiorari to the District Court of Appeal, Thira Appel- 
late District, of California, denied. Messrs. Arthur B. 
Dunne, William H. Devlin, A. I. Diepenbrock, and Hor- 
ace B. Wulff for petitioner. Mr. Stephen W. Downey 
for respondent. Reported below: 35 Cal. App. 2d 130; 
94 P. 2d 1028. 


No. 694. ARBETMAN ET AL. v. RECONSTRUCTION FI- 
NANCE CORPORATION ET AL. March 11, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. Meyer Abrams for pe- 
titioners. Solicitor General Biddle and Messrs. Clifford 
J. Durr, Hans A. Klagsbrunn, and William S. Allen for 
respondents. Reported below: 109 F. 2d 167. 


No. 695. DoNALD ET AL. v. District oF COLUMBIA. 
March 11, 1940. Petition for writ of certiorari to the 
Court of Appeals for the District of Columbia denied. 
Mr. James T. Crouch for petitioners. Messrs. Elwood H. 
Seal, Vernon E. West, and Milton D. Korman for re- 
spondent. Reported below: 108 F. 2d 15. 


No. 696. CLARKE v. GoLtp Dust Corp. March 11, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Mr. James M. 
Snee for petitioner. Mr. George W. C. McCarter for re- 
spondent. Reported below: 106 F. 2d 598. 


No. 700. FLANNERY ET AL. v. FLANNERY Bott Co. 
March 11, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. W. Denning Stewart for petitioners. Messrs. Roy G. 
Bostwick and William H. Parmelee for respondent. Re- 
ported below: 108 F. 2d 531. 
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No. 701. Barrett v. MorGENTHAU, SECRETARY OF THE 
TREASURY, ET AL. March 11, 1940. Petition for writ of 
certiorari to the Court of Appeals for the District of 
Columbia denied. Messrs. William Cattron Rigby, Hugh 
C. Smith, and Eugene R. West for petitioner. Solicitor 
General Biddle, Assistant Attorney General Shea, and 
Messrs. Paul A. Sweeney and Richard H. Demuth for 
respondents. By leave of Court, Mr. William H. Mc- 
Grann filed a brief on behalf of the Retired Officers of 
the U. S. Navy et al., as amici curiae, in support of the 
petition. Reported below: 108 F. 2d 481. 


No. 708. BorouGH or EpGEWATER v. BoDINE, JUSTICE, 
ET AL. Petition for writ of certiorari to the Court of 
Errors and Appeals of New Jersey denied. Mr. Milton 
T. Lasher for petitioner. Mr. Samuel Slaff for respond- 
ents. Reported below: 125 N. J. L. 212; 8 A. 2d 375. 


No. 710. Linea Sup-Americana, INc, v. 7,295.40 Tons 
oF LINSEED AND ARCHER-DANIELS-MIDLAND Co. March 
11, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Messrs. 
Roscoe H. Hupper and F. Herbert Prem for petitioner. 
Messrs. Ira A. Campbell and Clement C. Rinehart for 
respondent. Reported below: 108 F. 2d 755. 


No. 711. Hour v. UNirep States. March 11, 1940. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Seventh Circuit denied. Olin R. Holt, 
pro se. Solicitor General Biddle, Assistant Attorney Gen- 
eral Rogge, and Messrs. William W. Barron, Fred E. 
Strine, George F. Kneip, and W. Marvin Smith for the 
United States. Reported below: 108 F. 2d 365. 
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No. 716. Vari, ExecuTriIx, v. County or SOMERSET. 
March 11, 1940. Petition for writ of certiorari to the 
Supreme Court of New Jersey denied. Mr. T. Girard 
Wharton for petitioner. Mr. Ralph E. Lum for respond- 
ent. Reported below: 123 N. J. L. 415; 8 A. 2d 696. 


No. 723. Emp.toyers LiaBILiry ASSURANCE CorP. v. 
Newton. March 11, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Fourth Cir- 
cuit denied. Messrs. R. M. Hughes, Jr. and Leon T. Sea- 
well for petitioner. Messrs. William Shepherd Drewry 
and Charles B. Godwin, Jr. for respondent. Reported 
below: 107 F. 2d 164. 


No. 739. Love v. Unirep States. March 25, 1940. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Eighth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Harold R. 
Love, pro se. Reported below: 108 F. 2d 43. 


No. 699. Kina v. Reatry Morteaace Co. ET AL. 
March 25, 1940. Petition for writ of certiorari to the 
Cireuit Court of Appeals for the Fifth Circuit, and mo- 
tion for leave to proceed further in forma pauperis, de- 
nied. Mr. Justice Buack took no part in the considera- 
tion and decision of these applications. Mr. Erle Pettus 
for petitioner. Mr. Douglas Arant for respondents. 
Reported below: 107 F. 2d 90. 


No. 731. Uwnirep States v. STANDARD Or, CoMPANY 
or CaLiIForRNIA. March 25, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. Justice SToneE took no part in the 
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consideration and decision of this application. Solicitor 
General Biddle for the United States. Messrs. Oscar 
Lawler, Donald R. Richberg, Eugene M. Prince, and Wm. 
H. Burges for respondent. Reported below: 107 F. 
2d 402. 


No. 653. CLEVELAND Trust Co. ET AL. v. SCHRIBER- 
ScHROTH Co.; 

No. 654. SAME v. ABERDEEN Motor Suppty Com- 
PANY; and 

No. 655. SAME v. F. E. Rowe Sates Co. March 25, 
1940. The motion to consider the petition for writs of 
certiorari on a reduced number of copies of the record is 
granted. The petition for writs of certiorari to the Cir- 
cuit Court of Appeals for the Sixth Circuit is denied. Mr. 
Justice Roserts took no part in the consideration and 
decision of these applications. Messrs. Arthur C. Deni- 
son, F. O. Richey, Wm. C. McCoy, and Milton Tibbetts 
for petitioners. Messrs. John H. Bruninga and John H. 
Sutherland for respondents. Reported below: 108 F. 
2d 109. 


No. 718. AMERICAN CasuALTy Co. v. WINDHAM ET AL. 
March 25, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Cireuit denied. 
Mr. Justice Roperts took no part in the consideration 
and decision of this application. Mr. T. Baldwin Martin 
for petitioner. Reported below: 107 F. 2d 88. 


No. 722. Stewart v. PENNSYLVANIA (City oF JEAN- 
NETTE). March 25, 1940. On consideration of the sug- 
gestion of a diminution of the record and motion for a 
writ of certiorari in that relation, the motion for a writ 
of certiorari is denied. The petition for writ of certiorari 
to the Mayor’s Court, City of Jeannette, Pennsylvania, 











OCTOBER TERM, 1939. 675 


309 U.S. Decisions Denying Certiorari. 


is denied. Messrs. Joseph F. Rutherford and Hayden C. 
Covington. for petitioner. Mr. Harris C. Arnold for re- 
spondent. Reported below: 137 Pa. Super. 445; 9 A. 
2d 179. 

No. 687. KernocHAn, Executor, v. UNITED STATEs. 
March 25, 1940. Petition for writ of certiorari to the 
Court of Claims denied. Mr. L. L. Hamby for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Arnold Raum 
for the United States. Reported below: 89 Ct. Cls. 507; 
29 F. Supp. 860. 


No. 697. RUBENSTEIN v. UNITED States. March 25, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Messrs. Wm. 
E. Leahy, Wm. J. Hughes, Jr., and James F. Reilly for 
petitioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Joseph W. Burns and Lee A. 
Jackson for the United States. Reported below: 108 F. 
2d 1019. 


No. 702. GuapE Canby Co. v. FEDERAL TRADE Com- 
MISSION; 

No. 703. SHupe-WILLIAMs Canpy Co. v. SAME; and 

No. 704. Ostiter Canpy Co. v. Same. March 25, 
1940. Petition for writs of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Mr. Herldon 
H. Bowen for petitioners. Solicitor General Biddle, As- 
sistant Attorney General Arnold, and Messrs. Charles H. 
Weston and W. T. Kelley for respondent. Reported be- 
low: 106 F. 2d 962. 


No. 706. EumMwoop CorporATION v. UNITED STATES. 
March 25, 1940. Petition for writ of certiorari to the 
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Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Douglas Arant for petitioner. Solicitor General Bid- 
dle, Assistant Attorney General Clark, and Messrs. Sewall 
Key, Arnold Raum, and Maurice J. Mahoney for the 
United States. Reported below: 107 F. 2d 111. 


No. 712. BANNER MAcHINE Co. v. RoutzaAHn, Cot- 
LECTOR OF INTERNAL REVENUE. March 25, 1940. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. Mr. John W. Ford for pe- 
titioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Warren F. 
Wattles for respondent. Reported below: 107 F. 2d 147. 


No. 717. Tate v. ScHMipt, TRUSTEE IN BANK- 
ruptcy. March 25, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. David Charness for petitioner. Mr. Giles 
F. Clark for respondent. Reported below: 108 F. 2d 
453. 


No. 736. Parnes & WiLuiAMs Co. v. BALDWIN RUBBER 
Co. March 25, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Sixth Circuit denied. 
Messrs. John F. Oberlin and Howard F. Burns for peti- 
tioner. Messrs. George I. Haight, Rockwell T. Gust, and 
Clarence B. Zewadski for respondent. Reported below: 
107 F. 2d 350. 


No. 761. Guur Orn Corp. v. McGo.prick, CoMPTROL- 
LER OF THE City oF New York. March 25, 1940. Peti- 
tion for writ of certiorari to the Supreme Court of New 
York denied. Mr. Matthew S. Gibson for petitioner. 
Messrs. William C. Chanler, Paxton Blair, and Sol 
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Charles Levine for respondent. Reported below: 256 
App. Div. 207; 281 N. Y. 647; 282 N. Y. 612; 9 N. Y.S. 
2d 544; 22 N. E. 2d 480; 25 N. E. 2d 392. 


No. 720. MerepirH v. Cone ET AL. March 25, 1940. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Fifth Circuit denied. Mr. Robert J. Pleus 
for petitioner. Messrs. Harry L. Thompson and Giles 
J. Patterson for respondents. Reported below: 109 F. 
2d 476. 


No. 721. Worrewu v. FeperaL LAND BANK or BALTI- 
MorE. March 25, 1940. Petition for writ of certiorari 
to the Supreme Court of Appeals of Virginia denied. 
Mr. Grover C. Worrell for petitioner. Solicitor General 
Biddle and Messrs. Thomas E. Harris, Robert K. McCon- 
naughey, and Thomas M. Darnall, and Miss May T. 
Bigelow for respondent. Reported below: 174 Va. 175; 
38. E. 2d 402. 


No. 726. FLetsHer ENGINEERING & CONSTRUCTION 
Co. ET AL. v. UNITED STATES FOR THD USE AND BENEFIT 
oF HALLENBECK. March 25, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. Frank Gibbons for petitioners. 
Alice B. Marion for respondent: Reported below: 107 F. 
2d 925. 


No. 728. Buprer v. New York Trust Co. March 25, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Mark 
Eisner for petitioner. Messrs. David Paine and Joseph 
M. Hartfield for respondent. Reported below: 107 F. 
2d 705. 
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No. 729. GotpsmirH v. Unirep States. March 25, 
1940. Petition for writ of certiorari to the Cireuit Court 
of Appeals for the Second Cireuit denied. Mr. Horace 
G. Marks for petitioner. Solicitor General Biddle, As- 
sistant Attorney General Rogge, and Messrs. George F. 
Kneip, Fred E. Strine, and W. Marvin Smith for the 
United States. Reported below: 108 F. 2d 917. 


No. 737. Union Stmpiex Tratn Controu Co. v. 
GENERAL Rattway SiGNaLt Co. March 25, 1940. Peti- 
tion for writ of certiorari to the Cireuit Court of Appeals 
for the Third Cireuit denied. Mr. Edward M. Colbach 
for petitioner. Mr. Clifton V. Edwards for respondent. 
Reported below: 106 F. 2d 1018. 


No. 741. H. E. FuercHer Co. v. Nationau Laspor ReE- 
LATIONS Boarp. March 25, 1940. Petition for writ of 
certiorari to the Cireuit Court of Appeals for the First 
Circuit denied. Mr. Richard B. Walsh for petitioner. 
Solicitor General Biddle and Messrs. Thomas E. Harris, 
Charles Fahy, Robert B. Watts, and Laurence A. Knapp 
for respondent. Reported below: 108 F. 2d 459. 


No. 743. NortH AMERICAN ACCIDENT INSURANCE 
Co. v. Tesss. March 25, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Mr. Ernest D. Hurd for petitioner. Mr. 
George A. Critchlow for respondent. Reported below: 
107 F. 2d 853. 


No. 744. Eppy v. REcoNsTrRUCTION FINANCE CoRPORA- 
TION ETAL. March 25,1940. Petition for writ of certiorari 
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to the Circuit Court of Appeals for the Second Circuit 
denied. Messrs. Samuel Silbiger and John Kennedy 
White for petitioner. Solicitor General Biddle and Mr. 
C. J. Durr for respondents. 


No. 745. Yoanacto SANCHEZ v. UNITED States. March 
25, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. G. C. 
Mann for petitioner. Solicitor General Biddle, Assistant 
Attorney General Rogge, and Messrs. William W. Barron, 
George F. Kneip, and W. Marvin Smith for the United 
States. Reported below: 108 F. 2d 735. 


No. 746. McDonatp, TESTAMENTARY GUARDIAN, ET 
AL. v. Mutruau Lire Insurance Co. March 25, 1940. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Messrs. John A. 
Osoinuch and Charles C. Brown for petitioners. Mr. 
Millsaps Fitzhugh for respondent. Reported below: 
108 F. 2d 32. 


No. 751. Uwnirep States v. Powr Et AL. March 25, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Solicitor General 
Biddle for the United States. Mr. Harry T. Smith for 
respondents. Reported below: 109 F. 2d 147. 


No. 753. WHAM, TRUSTEE, v. MARTIN ET AL. March 
25, 1940. Petition for writ of certiorari to the Supreme 
Court of Illinois denied. Mr. Edward W. Rawlins for peti- 
tioner. Mr. Charles C. Spencer for respondents. Reported 
below: 372 IIl. 258; 23 N. E. 2d 692. 
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No. 758. ALLEN v. COMMISSIONER OF INTERNAL REVE- 
NUE. March 25, 1940. Petition for writ of certiorari to 
the Cireuit Court of Appeals for the Third Circuit denied. 
Messrs. Edward H. Green and Lawrence A. Baker for 
petitioner. Attorney General Jackson, Assistant Attorney 
General Clark, and Messrs. Sewall Key, Lee A. Jackson, 
and Richard H. Demuth for respondent. Reported below: 
108 F. 2d 961. 


No. 772. SumMMeER v. MANvuracturers Trust Co. 
March 25, 1940. Petition for writ of certiorari to the 
Cireuit Court of Appeals for the Second Circuit denied. 
Mr. David Haar for petitioner. Mr. Dan Gordan Judge 
for respondent. Reported below: 107 F. 2d 396. 


No. 775. HANover Fire INsuRANCE Co. v. NEWMAN'S, 
Inc. March 25, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
denied. Wr. Dan MacDougald for petitioner. Mr. 
A. C. Wheeler for respondent. Reported below: 108 F. 
2d 561. 


No. 784. Keric, Trustee 1n BANKRuptTcy, v. LAKE 
SHoreE ATHLETIC CLUB MEMBERS’ COMMITTEE ET AL. 
March 25, 1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Roy Massena and Donald N. Schaffer for peti- 
tioner. Mr. Roy D. Keehn for respondents. Reported 
below: 107 F. 2d 865. 


No. 785. LowMaAN v. FEDERAL LAND BANK oF LovIs- 
VILLE ET AL. April 1, 1940. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Cir- 
cuit, and motion for leave to proceed further in forma 
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pauperis, denied. Mr. Samuel E. Cook for petitioner. 
Reported below: 107 F. 2d 540. 


No. 740. Unirep STaTEs EX REL. KARPATHIOU v. 
ScHLOTFELDT, District Director OF IMMIGRATION AND 
NATURALIZATION. April 1, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied for the reason that application therefor 
was not made within the time provided by law. § 8(a), 
Act of February 13, 1925 (43 Stat. 936, 940). Mr. 
George E.. Dierssen for petitioner. Solicitor General Bid- 
dle, Assistant Attorney General Rogge, and Messrs. Wil- 
liam W. Barron and W. Marvin Smith for respondent. 
Reported below: 106 F. 2d 928. 


No. 754. Lanpay v. UNITED STATEs; 
No. 755. LANE v. SAME; 
No. 756. Arrrx v. SAME; and 


No. 757. Brown v. SAME. April 1, 1940. Petition 
for writs of certiorari to the Circuit Court of Appeals for 
the Sixth Cireuit denied. Mr. Justice DovGuas took no 
part in the consideration and decision of this application. 
Messrs. Edward N. Barnard and William G. Comb for 
petitioners. Solicitor General Biddle, Assistant Attorney 
General Rogge, and Messrs. William W. Barron, J. Albert 
Woll, M. Joseph Matan, and William J. Connor for the 
United States. Reported below: 108 F. 2d 698. 


No. 714. CuBAN-AMERICAN SuGarR Co. v. UNITED 
Srates. April 1, 1940. Petition for writ of certiorari to 
the Court of Claims denied. Messrs. David A. Buckley, 
Jr., Jacob H. Gilbert, Harvey L. Rabbitt, and Loring M. 
Black; and Susan Brandeis for petitioner. Solicitor 
General Biddle, Assistant Attorney General Clark, and 
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Messrs. Sewall Key and Arnold Raum for the United 
States. Reported below: 89 Ct. Cls. 215; 27 F. Supp. 
307. 


No. 760. AMERICAN EMPLOYERS’ INSURANCE Co. v. 
WituiaMs. April 1, 1940. Petition for writ of certio- 
rari to the Court of Appeals for the District of Columbia 
denied. Mr. Frank H. Myers for petitioner. Reported 
below: 107 F. 2d 953. 


No. 762. Battimore & OHIo Rartroap Co. v. Raver. 
April 1, 1940. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Edward W. Rawlins and James F. Wright for 
petitioner. Messrs. Joseph D. Ryan and V. Russell 
Donaghy for respondent. Reported below: 108 F. 2d 
980. 


No. 763. GENERAL Morors ACCEPTANCE Corp. v. CoL- 
LER, TRUSTEE IN BaANKRupTcy. April 1, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Mr. John Thomas Smith for 
petitioner. Reported below: 106 F. 2d 584. 


No. 764. PoLtanp UNIon v. First NaTIoNAL BANK oF 
HERKIMER ET AL. April 1, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Messrs. Leonard W. Ferris and Edward 
L. Smith for petitioner. Mr. James P. O’Donnell for 
respondents. Reported below: 109 F. 2d 54. 


No. 766. Boesch MANUFACTURING Co. ET AL. Uv. 
Unitep States Hat Macuinery Corp. April 1, 1940. 
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Petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Messrs. Robert 
S. Blair, Daniel L. Morris, Paul A. Blair, and John C. 
Blair for petitioners. Messrs. Vernon M. Dorsey and T. 
Clay Lindsey for respondent. Reported below: 108 F. 
2d 417. 


No. 769. VANDERBILT, By GILCHRIST, GENERAL 
GUARDIAN, Vv. HELVERING, COMMISSIONER OF INTERNAL 
Revenve. April 1, 1940. Petition for writ of certiorari 
to the Cireuit Court of Appeals for the Second Circuit 
denied. Messrs. F. Sims McGrath and Clarence Casti- 
more for petitioner. Solicitor General Biddle, Assistant 
Attorney General Clark, and Messrs. Sewall Key, Arnold 
Raum, and Morton K. Rothschild for respondent. Re- 
ported below: 107 F. 2d 1028. 


No. 771. Oswatp JAEGER BAkinG Co. v. CommMis- 
SIONER OF INTERNAL REVENUE. April 1, 1940. Petition 
for writ of certiorari to the Cireuit Court of Appeals for 
the Seventh Circuit denied. Mr. Giles F. Clark for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key, Arnold Raum, 
and F. E. Youngman for respondent. Reported below: 
108 F. 2d 375. 


No. 776. §S. C. LoveELanp, INc. ET AL. v. PENNSYL- 
VANIA Sucar Co. April 1, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Cireuit denied. Messrs. Forrest E. Single, Lester S. Par- 
sons, and James J. Lenihan for petitioners. Messrs. T. 
Catesby Jones and Leonard J. Matteson for respondent. 
Reported below: 108 F. 2d 603. 
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No. 798. FrRanKkuin Lire [NsurRANCE Co. v. CRrITZz. 
April 1, 1940. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Ed C. Brewer for petitioner. Mr. J. L. Roberson for 
respondent. Reported below: 109 F. 2d 417. 


No. 773. McCann v. New York Stock EXCHANGE 
eT AL. April 8, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Second Circuit, and 
motion for leave to proceed further in forma pauperis, 
denied. Mr. Justice DouGuas took no part in the con- 
sideration and decision of these applications. Gene Mc- 
Cann, pro se. Mr. Charles H. Tuttle for respondents. 
Reported below: 107 F. 2d 908. 


No. 707. Repusiic STEEL Corp. v. NATIONAL LABOR 
RELATIONS BoarD ET AL.; and 

No. 787. CENTRAL CoUNCIL OF STEEL PLANTs, NorTH- 
ERN District, REPUBLIC STEEL Corp. v. NATIONAL LABOR 
ReELATions Boarp. April 8, 1940. Petitions for writs of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. Justice Roperts took no part in the 
consideration and decision of these applications. Messrs. 
Luther Day, Thomas F. Patton, Joseph W. Henderson, 
and Mortimor S. Gordon for petitioner in No. 707. Mr. 
Frank T. Bow for petitioner in No. 787. Solicitor Gen- 
eral Biddle and Messrs. Thomas FE. Harris, Charles Fahy, 
Robert B. Watts, Laurence A. Knapp, and Mortimer B. 
Wolf, and Ruth Weyand for respondents. Reported 
below: 107 F. 2d 472. 


No. 738. Lawyers TirtLe INsuRANCE Co. v. LAWYERS 
TrrLte INsuRANCE Corp. April 8, 1940. Petition for writ 
of certiorari to the Court of Appeals for the District of 
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Columbia denied. Messrs. Louis M. Denit and Clarence 
A. Brandenburg for petitioner. Mr. Andrew D. Christian 
for respondent. Reported below: 109 F. 2d 35. 


No. 765. Ketty er aL. v. ANAHEIM First NATIONAL 
BANK ET AL. April 8, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Ninth 
Cireuit denied. Mr. Charles C. Montgomery for peti- 
tioners. Reported below: 107 F. 2d 890. 


No. 786. Ciawson «& Bats, INc. v. Harrison, CoL- 
LECTOR OF INTERNAL REVENvE. April 8, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. E. R. Morrison for peti- 
tioner. Solicitor General Biddle, Assistant Attorney Gen- 
eral Clark, and Messrs. Sewall Key, Arnold Raum, and 
George H. Zeutzius for respondent. Reported below: 
108 F. 2d 991. 


No. 790. Van Camp Mik Co. v. FRANzEL, TRUSTEE 
IN BANKRupTCY, ETAL. April 8, 1940. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev- 
enth Circuit denied. Messrs. Paul Y. Davis and Kurt 
F. Pantzer for petitioner. Messrs. James W. Noel, Clair 
McTurnan, William R. Higgins, Denver C. Harlan, and 
Joseph J. Daniels for respondents. Reported below: 107 
F. 2d 568. 


No. 794. Sniper v. Moore. April 8, 1940. Petition 
for writ of certiorari to the Court of Appeals for the Dis- 
trict of Columbia denied. Mr. Cornelius H. Doherty for 
petitioner. Messrs. Seth W. Richardson and Alfons B. 
Landa for respondent. Reported below: 109 F, 2d 840. 
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No. 795. Nationa Evecrric SigNau Co. v. City or 
ELecrra eT AL. April 8, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Fifth Cir- 
cuit denied. Mr. Munson H. Lane for petitioner. 
Messrs. Henry R. Ashton and S. J. Brooks for respond- 
ents. Reported below: 108 F. 2d 37. 


No. 797. Doyie er au. v. Lortnc, ADMINISTRATRIX, 
ET AL. April 8, 1940. Petition for writ of certiorari to 
the Cireuit Court of Appeals for the Sixth Circuit denied. 
Messrs. S. J. Rose and Joseph A. Padway for petitioners. 
Mr. W. Morris Miles for respondents. Reported below: 
107 F. 2d 337. 


No. 802. AMERICAN EAGLE FIRE INSURANCE Co. ET AL. 
v. GAYLE ET AL. April 8, 1940. Petition for writ of cer- 
tiorari to the Cireuit Court of Appeals for the Sixth Cir- 
cuit denied. Mr. Frank M. Drake for petitioners. Mr. 
Orie S. Ware for respondents. Reported below: 108 F. 
2d 116. 


No. 806. AMERICAN STEAMSHIP OWNERS MUvUTUAL 
Protection & INDEMNITY Assn., INc. v. Export STEAM- 
sHip Corp. ET AL. April 8, 1940. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Cireuit denied. Mr. Ira A. Campbell for petitioner. 
Mr. John W. Griffin for Export Steamship Corp. et al., 
and Mr. Arthur M. Boal for American Insurance Co.,— 
respondents. Reported below: 108 F. 2d 1013. 


No. 819. Yarpiey v. HovuGHtTon Mirruin Co. April 
22, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
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Sidney S. Bobbe for petitioner. Messrs. Drury W. 
Cooper, Thomas J. Byrne, and Allan C. Bakewell for 
respondent. Reported below: 108 F. 2d 28. 


Nos. 748 and 749. Mussourt-Kansas Pire Line Co. 
v. CoLtumBIA Gas & ELectrric Corp. er aL. April 22, 
1940. Petition for writs of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Mr. 
Justice Dovuetas and Mr. Justice MurpHy took no 
part in the consideration and decision of this application. 
Mr. Arthur G. Logan for petitioner. Messrs. Douglas 
M. Moffat and Clarence A. Southerland for Columbia 
Gas «& Electric Corp. et al., and Messrs. Daniel O. Hast- 
ings, William H. Button, and James B. Alley for Colum- 
bia Oil & Gasoline Corp..—respondents. Attorney Gen- 
eral Jackson and Assistant Attorney General Arnold filed 
a memorandum on behalf of the United States, opposing 
the petition. Reported below: 108 F. 2d 614. 


No. 792. Davis v. Securities & EXCHANGE CoMMIs- 
ston. April 22, 1940. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Justice Dovucuas took no part in the con- 
sideration and decision of this application. Mr. Justus 
Chancellor for petitioner. Solicitor General Biddle and 
Messrs. Richard H. Demuth, Chester T. Lane, and Chris- 
topher M. Jenks for respondent. Reported below: 109 F. 
2d 6. 


No. 793. STEELMAN ET AL. v. WicuHiTaA Fatts «& 
SouTHERN Rartway Co. April 22, 1940. Petition for 
writ of certiorari to the District Court of the United 
States for the Northern District of Texas denied. Mr. 
David M. Palley for petitioners. Messrs. Clarence A. 
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Miller and John B. King for respondent. Reported 
below: 30 F. Supp. 750. 


No. 800. Wetcu ET Ux. v. UNITED STATES EX REL. 
TENNESSEE VALLEY AUTHORITY; and 

No. 801. Lewis er AL. v. SAME. April 22, 1940. Pe- 
titions for writs of certiorari to the Cireuit Court of Ap- 
peals for the Sixth Cireuit denied. Mr. Russell R. Kra- 
mer for petitioners. Solicitor General Biddle and Messrs. 
William C. Fitts, Jr. and Thomas F. Harris for respondent. 
Reported below: 108 F. 2d 95. 


No. 807. Per Miixk Co. v. Gray. April 22,1940. Pe- 
tition for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Mr. Wayne Ely for peti- 
tioner. Mr. Ralph F. Lesemann for respondent. Re- 
ported below: 108 F. 2d 974. 


No. 811. ANDERSON v. UNITED States. April 22, 
1940. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Messrs. Rob- 
ert Ash, W. J. Sebald, Roy Messena, and Donald N. Schaf- 
fer for petitioner. Solicitor General Biddle, Assistant 
Attorney General Clark, and Messrs. Sewall Key and 
Richard H. Demuth and Miss Louise Foster for the 
United States. Reported below: 108 F. 2d 475. 


No. 812. Corte ET AL. v. ALBERT MILuER & Co. April 
22, 1940. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Messrs. 
Samuel M. Johnston and Wm. H. Armbrecht for petition- 
ers. Mr. Harry T. Smith for respondent. Reported 
below: 107 F. 2d 482. 
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No. 791. JoHN P. Squire Co. v. Unirep States. 
April 22, 1940. Petition for writ of certiorari to the Court 
of Claims denied. Mr. W. Parker Jones for petitioner. 
Solicitor General Biddle, Assistant Attorney General 
Clark, and Messrs. Sewall Key and J. Louis Monarch for 
the United States. Reported below: 90 Ct. Cls. 276; 
30 F. Supp. 708. 


No. 810. ScaLes ET UX. v. PRUDENTIAL INSURANCE Co. 
April 22, 1940. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Wallace E. Davis for petitioners. Mr. J. Thomas Gur- 
ney for respondent. Reported below: 109 F. 2d 119. 


No. 820. Van Every v. COMMISSIONER OF INTERNAL 
REVENUE. April 22, 1940. Petition for writ of certiorari 
to the Cireuit Court of Appeals for the Ninth Circuit 
denied. Mr. Howard B. Henshey for petitioner. Solici- 
tor General Biddle, Assistant Attorney General Clark, 
and Messrs. Sewall Key and Thomas E. Harris and Miss 
Louise Foster for respondent. Reported below: 108 F. 
2d 650. 


No. 824. Harrrorp Accipent & INDEMNITY Co. v. 
CaRDILLO, Deputy COMMISSIONER, ET AL. April 22, 
1940. Petition for writ of certiorari to the Court of Ap- 
peals for the District of Columbia denied. Mr. Corne- 
lius H. Doherty for petitioner. Solicitor General Biddle, 
Assistant Attorney General Shea, and Mr. Paul A. 
Sweeney for respondents. Reported below: 109 F. 2d 
674. 


Nos. 827, 828, 829, and 830. OsTERLING v. CoMMON- 
WEALTH Trust Co. ET AL. April 22, 1940. Petition for 
writs of certiorari to the Supreme Court of Pennsylvania 

215234°—40——_-44 
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denied. Mr.John D. Stedeford for petitioner. Mr. Sam- 
uel G. Wagner for respondents. Reported below: 337 Pa. 
225; 10 A. 2d 17. 


No. 831. Lowextit TruckinG Corp. ET AL, v. NIAGARA 
Fire Insurance Co. April 22, 1940. Petition for writ 
of certiorari to the Superior Court in and for the County 
of Essex, Massachusetts, denied. Mr. John F. Havlin 
for petitioners. Mr. Albert T. Gould for respondent. 
Reported below: 23 N. E. 2d 873. 


No. 832. CENTENNIAL O11 Co. v. THomaAs, COLLEC- 
TOR OF INTERNAL REvVENvE. April 22, 1940. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fifth Circuit denied. Mr. Harry C. Weeks for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Lee A. Jack- 
son for respondent. Reported below: 109 F. 2d 359. 


No. 837. York, NEBRASKA, v. [owA-NEBRASKA LIGHT 
& Power Co. April 22, 1940. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Messrs. Ernest B. Perry and Robert Van 
Pelt for petitioner. Mr. George A. Lee for respondent. 
Reported below: 109 F. 2d 683. 


No. 855. Hunt, ADMINISTRATOR, ET AL. Vv. SEELEY ET 
AL. April 22,1940. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Scott Snodgrass for petitioners. Mr. T. R. Boone 
for respondents. Reported below: 109 F. 2d 595. 
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CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, FROM JANUARY 16, 1940, 
THROUGH APRIL 22, 1940. 


No. 591. Mertropotitan Lire INsurRANCE Co. v. 
BANION, ADMINISTRATOR, ET AL. On petition for writ of 
certiorari to the Circuit Court of Appeals for the Tenth 
Circuit. January 29, 1940. Dismissed per stipulation of 
counsel. Messrs. William E. Mullen, Horace N. Hawkins, 
Harry Cole Bates, and Edward J. Boughton for petitioner. 
Messrs. William J. Wehrli and E. E. Enterline for respond- 
ents. Reported below: 106 F. 2d 561. 


No. 518. First NATIONAL BANK of ALTOONA, TRUSTEE, 
. COMMISSIONER OF INTERNAL REVENUE; 

No. 519. INDEPENDENT Ot Co. v. SAME; 

No. 520. Rosenrevt v. SAME; 

No. 521. Hirscu v. SAME; 

No. 522. S. M. Coun v. SAME; 

No. 523. H. L. CoHn v. SAME; 

No. 524. C. N. CoHN v. SAME; 

No. 525. B.CoHN Trust v. SAME; and 

No. 526. B.CoHN v. SAME. On petition for writs of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit. February 26, 1940. Dismissed on motion of 
counsel for the petitioners. Messrs. S. Leo Rushland and 
Samuel Kaufman for petitioners. Solicitor General Bid- 
dle for respondent. Reported below: 104 F. 2d 865. 


~ 


No. 527. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. INDEPENDENT OIL Co.; 

No. 528. SAME v. ROSENFELT; 

No. 529. Same v. HirscH; 
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No. 530. SAME v.S. M. Coun; 

No. 531. Same v. H. L. Conn; 

No. 532. SAME v. C. N. Conn; 

No. 533. SAME v. B. Coun Trust; and 

No. 534. Same v. B. Conn. On petition for writs of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit. February 26, 1940. Dismissed on motion of 
counsel for the petitioner. Solicitor General Biddle for 
petitioner. Messrs. S. Leo Rushlander and Samuel Kauf- 
man for respondents. Reported below: 104 F. 2d 865. 


PETITIONS FOR REHEARING GRANTED, FROM 
JANUARY 16, 1940, THROUGH APRIL 22, 1940. 


No. 473. McGo.prick, COMPTROLLER OF THE CITY OF 
New York, v. Gutr Ow Corp. February 5, 1940. The 
petition for rehearing is granted. The judgment entered 
January 15, 1940, ante, p. 2, is vacated and the case is 
restored to the docket for reargument and assigned for 
hearing on Monday, February 26, next. Messrs. William 
C. Chanler, Paxton Blair, and Sol Charles Levine for 
petitioner. Wr, Matthew S. Gibson for respondent. Re- 
ported below: 256 App. Div. 207; 281 N. Y. 647; 282 N.Y. 
612; 9 N. Y.8. 2d 544; 22 N. FE. 2d 480; 25 id. 392. 


No. 87. Wuire v. Texas. See ante, pp. 631, 641. 


No. 584. Crane-JoOHNSON COMPANY v. COMMIS- 
SIONER OF INTERNAL REVENUE. March 25, 1940. The 
motion for leave to file petition for rehearing is granted. 
The petition for rehearing is also granted. The order 
denying certiorari, 308 U. 8. 627, is vacated and the pe- 
tition for writ of certiorari to the Circuit Court of Ap- 
peals for the Eighth Circuit is granted. Mr. John E. 
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Hughes for petitioner. Solicitor General Jackson, Assist- 
ant Attorney General Clark, and Messrs. Sewall Key and 
Lee A. Jackson for respondent. Reported below: 105 F. 
2d 740. 


No. 87. Wuirte v. Texas. See ante, pp. 631, 641. 


No. 726. FLeISHER ENGINEERING & CONSTRUCTION 
Co. er AL. v. UNITED STATES FOR THE USE AND BENEFIT OF 
HALLENBECK. April 22, 1940. The petition for rehear- 
ing is granted. The order denying certiorari, ante, p. 677, 
is vacated and the petition for writ of certiorari to the 
Cireuit Court of Appeals for the Second Circuit is 
eranted. Mr. Frank Gibbons for petitioners. Alice B. 
Marion for respondent. Reported below: 107 F. 2d 925. 





PETITIONS FOR REHEARING DENIED, FROM 
JANUARY 16, 1940, THROUGH APRIL 22, 1940.* 


No. 19. OxLAHOMA PackKING Co., ForMeRLY WILSON 
& Co., ET AL. v. OKLAHOMA Gas & ELeEcrric Co. ET AL. 
January 29, 1940. Motion for leave to file a petition for 
rehearing, and motion to recall the mandate, denied. 
Ante, p. 4. 


No. 456. GrorGe v. Victor TALKING MACHINE Co. 
January 29, 1940. Motion for leave to file a second peti- 
tion for rehearing denied. 308 U.S. 611, 638. 


No. 4. TREINIES v. SUNSHINE MINING Co. ET AL. 
January 29, 1940. 308 U.S. 66. 


*See Table of Cases Reported in this volume for earlier decisions 
in these. cases, unless otherwise indicated. 
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No. 63. LeTuLLe v. ScorieLtp, COLLECTOR OF INTER- 
NAL ReveNve. January 29, 1940. 308 U. 8. 415. 


No. 129. GENERAL AMERICAN TANK Car Corp. v. Eu 
Dorapo TERMINAL Co. January 29, 1940. 308 U. S. 
422, 


No. 537. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. TynG. January 29, 1940. 308 U.S. 527. 


No. 538. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. BucHsBAUM. January 29, 1940. 308 U.S. 
527. 

No. 566. Great ArLantic & Paciric Tea Co. v. FEp- 
ERAL TRADE CoMMIssION. January 29, 1940. 308 U. S. 
625. 

No. 578. QuanaH, AcmME «& Paciric Ry. Co. v. 
UNITED STATES ET AL. January 29, 1940. 308 U. S. 


527. 


No. 550. Mims v. New Mexico. February 5, 1940. 
308 U.S. 626. 

No. 557. INTERSTATE O1L Co. ET AL. v. GORMLEY, 
Receiver. February 5, 1940. 308 U. S. 626. 


No. 577. Stirn v. ATLAS CORPORATION ET AL. Feb- 
ruary 5, 1940. 308 U.S. 622. 


No. 598. PHILADELPHIA-Derroir LINES, INC. v. 
UnitTep States ET AL. February 5, 1940. 308 U. S. 528. 
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No. 122. CuHicot County DraAInace District v. BAx- 
TER STATE BANK ET AL. February 12, 1940. 308 U. S. 
371. 


No. 610. SANDERS v. ALDREDGE, SHERIFF. February 
12,1940. 308 U.S. 625. 


No. 621. VuiLes v. PRUDENTIAL INSURANCE Co. Feb- 
ruary 12, 1940. 308 U.S. 626. 


No. 210. Morcan, Executor, v. COMMISSIONER OF IN- 
TERNAL REVENUE. See ante, p. 626. 


No. 204. KospiLKIn v. Pittspury, Deputy ComMIs- 
SIONER, ET AL. February 26, 1940. 


No. 222. In~urmois CENTRAL Rartroap Co. v. MINNE- 
soTa. February 26, 1940. 


No. 230. CARPENTER v. WABASH RaILway Co. ET AL. 
February 26, 1940. 


No. 601. RunHLIN ET AL. v. NEw York Lire INn- 
SURANCE Co. February 26, 1940. 


No. 603. Jaceus, “A Furi Corporation,” v. McGo.p- 
RICK, COMPTROLLER OF THE City or New York. Febru- 
ary 26, 1940. 


No. 605. Minar v. BurteiGH, EXEcUTRIX, ET AL. 
February 26, 1940. 
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Rehearing Denied. 309 U.S. 


No. 617. Stewart v. St. Sure, Jupce. February 26, 
1940. 


No. 626. FrRANcE MANUFACTURING Co. v. JEFFERSON 
Ex.ectric Co. February 26, 1940. 


No. 374. Wutson v. LovisvitLe Joint Stock LAND 
BANK eT AL. March 4, 1940. Motion for leave to file 
petition for rehearing denied. 308 U.S. 590. 


No. 616. Severson v. HANrorp Tri-STaTe AIRLINES, 
Inc., ET AL. March 4. 1940. 


No. 628. STEWART ET AL. v. CaprITraAL TRANsIT Co. 
March 4, 1940. 


No. 685. Muturepuy v. WARDEN oF CLINTON STATE 
Prison. March 4, 1940. 


Nos. 429 and 430. ABRAHAM «& Straus, INc. v. ART 
Mera Works, Inc. March 11, 1940. Motion for leave to 
file petition for rehearing granted, and petition for rehear- 
ing denied. 308 U.S. 621. 


No. 188. McCarroitit, CoMMISSIONER OF REVENUES 
or ARKANSAS, v. DixtE GREYHOUND LingEs, INc. March 
11, 1940. 


No. 193. Nationa Laspor RELATIONS Boarp ov. 
WATERMAN STEAMSHIP Corp. March 11, 1940. 
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No. 246. Derrrick, RECEIVER, v. GREANEY. March 11, 
1940. 


No. 631. PARKER v. AMERICAN Socrety oF MECHAN- 
icAL ENGINEERS. March 11, 1940. 


No. 355. UNitrep States v. Moscow Fire INsuRANCE 
Co. ET AL. March 25, 1940. The petition for rehearing 
is denied. It is ordered that the stay against payment 
by the Bank of New York & Trust Company (Bank of 
New York) pursuant to the judgment of the Supreme 
Court of New York dated August 22, 1934, be, and it 
hereby is, vacated. See 308 U. S. 52; and ante, p. 624. 


No. 604. Sranparp Orn Co. ET AL. v. UNITED STaTEs. 
March 25, 1940. Petition for rehearing denied. Mr. 
Justice STONE took no part in the consideration and de- 
cision of this application. 


No. 666. CANTLEY. RECEIVER, v. ANDREWS ET AL. 
March 25, 1940. 


No. 625. Gertz ET AL. v. BALTIMORE & Ouro R. Co. ET 
AL. March 25, 1940. Motion for leave to file a petition 
for rehearing denied. 


No. 239. FiscHer v. PAULINE Ort & Gas Co. March 
25, 1940. 


Nos. 641 and 642. CarNeEGIE-ILLINOIS STEEL Corp. 
ET AL. v. Cop METAL Process Co. March 25, 1940. 








698 OCTOBER TERM, 1939. 


Rehearing Denied. 309 U.S. 


No. 649. Cox v. WILson, WARDEN, ET AL. March 25, 
1940. 


No. 709. IN rE Epmonp C. FLercHer. March 25, 
1940. 


No. 723. FEMpLoyers LIABILITY ASSURANCE CORP. v. 
Newton. March 25, 1940. 


No. 694. ARBETMAN ET AL. v. RECONSTRUCTION FI- 
NANCE CORPORATION ET AL. April 1, 1940. 


No. 386. Dickinson INDUSTRIAL SITE, INc., v. CowAN 
ET AL. April 8, 1940. 


No. 711. Hour v. Untrep States. April 8, 1940. 


No. 499. FrepERAL COMMUNICATIONS COMMISSION v. 
SanpDeERS BrorHers Rapio Station. See ante, p. 642. 


No. 5. WooprinG, SECRETARY OF WAR, ET AL. v. WaAR- 
DELL, RECEIVER; and 

No. 6. INLAND WaTERWAYS CorP. ET AL. v. YOUNG, 
Receiver. April 22, 1940. Petitions for rehearing de- 
nied. Mr. Justice Reep and Mr. Justice Murpuy took 
no part in the consideration and decision of these 
applications. 


No. 463. Berrcer, ReEcEIvER, v. CHASE NATIONAL 
BANK; 

No. 464. Scuram, RECEIVER, v. SAME; 

No. 465. WaArbDELL, RECEIVER, v. SAME; 
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No. 466. Younc, Successor TO HARDEE, RECEIVER, v. 
SAME; and 

No. 467. Frucut et Au., LiqguipATING TRUSTEES, Vv. 
Same. April 22, 1940. Petition for rehearing denied. 
Mr. Justice Murpuy took no part in the consideration 
and decision of this application. 


No. 595. KerswH LAKE DRAINAGE DISTRICT ET AL. Vv. 
JoHNson. April 22, 1940. 


No. 720. MerepirH v. CoNE ET AL. April 22, 1940. 


No. 722. STEWART v. PENNSYLVANIA (CITY OF JEAN- 
NETTE). April 22, 1940. 


No. 761. Gutr Om Corp. v. McGotprick, CoMPTROL- 
LER OF THE City oF New York. April 22, 1940. 

















AMENDMENT OF RULES OF COURT. 
ORDER OF MARCH 25, 1940 


It is ordered that Rule 41 of the Rules of this Court be, 
and the same is hereby, amended to read as follows: 


“41 


“JUDGMENTS OF THE CourT Or CLAIMS—PETITIONS FOR 
REVIEW ON CERTIORARI 


“(See $3 (b) of the Act of February 13, 1925, as amended 
by the Act of May 22, 1939) 


“1. A petition to this court for a writ of certiorari to 
review a judgment of the Court of Claims shall be ae- 
companied by a certified transcript of the record in that 
court, consisting of the pleadings, findings of fact, con- 
clusions of law, judgment and opinion of the court, and 
such other parts of the record as are material to the 
errors assigned. The petition shall contain a summary 
and short statement of the matter involved; the relevant 
parts of statutes involved (see Rule 27 (f)); the questions 
presented; and the reasons relied on for the allowance 
of the writ. Only the questions specifically brought for- 
ward by the petition for writ of certiorari will be con- 
sidered. A supporting brief may be annexed to the pe- 
tition or presented separately, but it must be direct and 
concise. (See Rules 26 and 27.) The petition, brief and 
record shall be filed with the clerk and forty copies shall 
be printed under his supervision. The record shall be 
printed in the same way and upon the same terms that 
records on appeal are required to be printed. The esti- 
mated costs of printing shall be paid within five days 
after the estimate is furnished by the clerk and if pay- 
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ment is not so made the petition may be summarily dis- 
missed. When the petition, brief and record are printed 
the petitioner shall forthwith serve copies thereof on the 
respondent, or his counsel of record, and shall file with 
the clerk due proof thereof. 

“2. Within twenty days after the petition, brief and 
record are served (unless enlarged by the court, or a 
justice thereof when the court is not in session) the 
respondent may file with the clerk forty printed copies of 
an opposing brief, conforming to Rules 26 and 27. Upon 
the expiration of that period, or upon an express waiver 
of the right to file or the actual filing of such brief in a 
shorter time, the petition, briefs and record, shall be 
distributed by the clerk to the court for its consideration. 
(See Rule 38, par. 4 (a).) 

“The provision of subdivision (a) of paragraph 3 of 
Rule 38 shall apply to briefs in opposition to petitions 
for writs of certiorari to review judgments of the Court 
of Claims. 

“3. The same general considerations will control in 
respect of petitions for writs of certiorari to review judg- 
ments of the Court of Claims as are applied to applica- 
tions for such writs to other courts. (See par. 5 of 
Rule 38.)” 

It is further ordered that the regulations prescribed by 
this Court in reference to appeals from the Court of 
Claims, appearing in 210 U. 8., appendix, be, and they 
hereby are, rescinded. 
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APPENDIX. 


The opinion of the Court which follows is that delivered 
in No. 19, Oklahoma Packing Co. et al. v. Oklahoma Gas 
& Electric Co., on December 4, 1939. On a petition for 
rehearing, this opinion was withdrawn and _ replaced 
(January 15, 1940, 308 U. S. 530) by the one reported 
ante, p. 4. For the separate opinion of Hughes, C. J., 
in which McReynolds and Roberts, JJ., concurred, see 
ante, p. 9. 


Mr. Justice FRANKFURTER delivered the vpinion of the 
Court. 


The case concerns a rate controversy which has been 
winding its slow way through state and federal courts for 
thirteen years... While the relationship of two utilities 
with Wilson & Co., a consumer of natural gas, com- 
plicates the situation, the legal issues before us may be 
disposed of as though this were a typical case of a utility 
resisting an order reducing its rates.” Oklahoma Gas & 


*A history of the controversy is to be found in Oklahoma Gas & 
Electric Co. v. Wilson & Co., 146 Okla. 272; 288 P. 316; Oklahoma 
Gas & Electric Co. v. Wilson & Co., 54 F. 2d 596; Oklahoma Gas & 
Electric Co. v. Oklahoma Packing Co., 6 F. Supp. 893; Oklahoma Gas 
«& Electric Co. vy. Oklahoma Packing Co., 292 U. S. 386; Oklahoma 
Gas & Electric Co. v. Wilson & Co., 178 Okla. 604; Oklahoma Packing 
Co. v. Oklahoma Gas & Electric Co., 100 F. 2d 770. 

* Oklahoma Natural Gas Co. and Oklahoma Gas and Electric Co., 
both engaged in the sale of natural gas in and about Oklahoma City, 
had agreed to a division of territory. Under that agreement, Wilson 
& Co. bought gas from Gas & Electric. The Oklahoma Corporation 
Commission found that Natural Gas had held itself out to provide gas 
to industrial consumers at a lower rate than that at which Wilson & 
Co. was able to buy from Gas & Electric. The Commission then or- 
dered Natural Gas to provide Wilson & Co. with its gas at prevailing 
industrial rates. Both Natural Gas and Gas & Electric resisted the 
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Electric Company (hereafter called Gas & Electric) ap- 
pealed to the Oklahoma Supreme Court from such an 
order by the Oklahoma Corporation Commission. The 
reduction was stayed pending the appeal, but to protect 
Wilson & Co. against a potential overcharge, Gas & Elec- 
tric gave a supersedeas bond. Gas «& Electric lost its ap- 
peal, Oklahoma Gas & Electric Co. v. Wilson & Co., 146 
Okla. 272; 288 P. 316, and Wilson & Co. brought suit 
on the bond. That suit was instituted in one of the dis- 
trict courts of Oklahoma. To enjoin prosecution of the 
latter suit Gas & Electric invoked the jurisdiction of the 
United States District Court for the Western District 
of Oklahoma.* This relief was granted and sustained by 
the Circuit Court of Appeals for the Tenth Circuit. 
Oklahoma Packing Co. v. Oklahoma Gas & Electric Co., 
100 F. 2d 770. Since the case in part was in conflict 
with the decision of the Circuit Court of Appeals for the 
Second Circuit in Neirbo Co. v. Bethlehem Shipbuilding 
Corp., 103 F. 2d 765, and also presented novel aspects of 
important questions of federal law, we granted certiorari, 
306 U. S. 629. We are not concerned with the merits 
of the Commission’s order. 


order. Natural Gas contended that it had never held itself out to 
industrial consumers; Gas & Electric claimed that it was being uncon- 
stitutionally deprived of its right to sell to Wilson & Co. at the higher 
rate. If, pending appeal from the Commission, the order were not 
stayed, Wilson & Co. would have been able to purchase gas from 
Natural Gas at the lower rate and Gas & Electric would have been 
forced either to lower its rates to meet the competition or to lose the 
business. 

*In 1928 Natural Gas complied with the order; and since that time 
Wilson & Co. has been buying gas at the lower rate prescribed by the 
Commission. The sole question now involved in these proceedings is 
the liability of Gas & Electric to Wilson & Co. for alleged overcharges 
between 1926 and 1928. The District Court found specifically that 
the Corporation Commission had made no threat to enforce penalties 
for violations of the 1926 order, and as to the Commission, declined to 
grant any injunctive relief. Cf. Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co., 292 U. 8. 386, 390. 
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At the threshold we are met by the procedural objec- 
tion, seasonably made, that Wilson & Co., a Delaware 
corporation, was improperly sued in the District Court 
of the Western District of Oklahoma. The objection is 
unavailable. Prior to this suit, Wilson & Co. had, agree- 
able to the laws of Oklahoma, designated an agent for 
service of process “in any action in the State of Okla- 
homa.” Both courts below found this to be in fact a 
consent on Wilson & Co.’s part to be sued in the courts 
of Oklahoma upon causes of action arising in that state. 
The Federal District Court is, we hold, a court of Okla- 
homa within the scope of that consent, and for the rea- 
sons indicated in Neirbo Co. v. Bethlehem Shipbuilding 
Corp., 308 U.S. 165, Wilson & Co. was amenable to suit in 
the Western District of Oklahoma. 

Petitioners further urge (1) that their plea of res 
judicata should have been sustained and (2) that § 265 
of the Judicial Code (Act of March 3, 1911, 36 Stat. 1162, 
28 U.S. C. § 379, derived from the Act of March 2, 1793, 
1 Stat. 334), was a bar to the suit. 

The claim of res judicata is based on the prior deter- 
mination in 1930 by the Supreme Court of Oklahoma 
that the contested order of the Corporation Commission 
was valid. Oklahoma Gas & Elec. Co. v. Wilson & Co., 
146 Okla. 272; 288 P. 316. The theory of the present 
bill, filed in 1932, was that the review which the Okla- 
homa Supreme Court afforded the respondents in 1930 
was “legislative” rather than “judicial” in character, and 
therefore left open the judicial review sought below. 
After the bill was filed but before the injunction now 
challenged was decreed, the Oklahoma Supreme Court 
held that its decision in a case like that of Oklahoma Gas 
& Elec. Co. v. Wilson & Co., supra, was a judicial judg- 
ment. Oklahoma Cotton Ginners’ Assn. v. State, 174 
Okla. 243; 51 P. 2d 327. 

In view of the authoritative construction thus placed 
by the highest court of Oklahoma on what it had done 
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in 1930, the respondents had in fact been accorded by 
the Oklahoma Supreme Court judicial review of precisely 
the same legal issues which it sought to re-litigate in 
this suit.‘ And by its decree in this suit the District 
Court made an adjudication in direct conflict with that 
made by the Oklahoma Court seven years earlier. 

This, it is suggested, is to confound the fog, in which 
the scope of review of the Oklahoma Supreme Court was 
shrouded in 1930, with the clarity of adjudication made 
explicit by the Ginners’ case in 1935. But for centuries 
our law has been operating on such notions of relation 
and in situations far more drastic and trying to individual 
litigants than this case presents. See Great Northern Ry. 
Co. v. Sunburst Oil & Refining Co.,287 U. 8.358; Holmes, 
J., dissenting in Kuhn v. Fairmont Coal Co., 215 U. S. 
349, 370. It is part of the price paid for the overriding 
benefits of a system of justice based on more or less gen- 
eral principles as against ad hoc determinations. For, in 
holding that its review of the order of the Corporation 
Commission was a judicial determination and therefore 
an adjudication of the issues sought to be re-litigated 
here, the Oklahoma Supreme Court did not profess to 
make new law or to change the old. Even if it had. and 
had retrospectively given judicial significance to its action 
in 146 Okla. 272; 288 P. 316, res judicata would still come 
into play and the only basis for relief could be an appeal 
to stare decisis. But the discouraging history of such a 
juristic sport as was the doctrine of Gelpcke v. Dubuque, 
1 Wall. 175, admonishes us to adhere to a state court’s 
declaration of its own law even though it has had a 
checkered unfolding. See Mr. Justice Holmes, dissent- 
ing, in Muhlker v. New York & Harlem R. Co., 197 U.S. 
544, 574. But here we are not presented with the re- 
condite difficulties of a situation comparable to Gelpcke 


‘From this judicial determination by the Oklahoma Supreme Court, 
no review was sought here. 
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v. Dubuque. The state court, as we have already indi- 
cated, did not go back on its past; it merely clarified what 
it had previously done. 

The present case, therefore, presents a situation very 
different from that dealt with in Corporation Commission 
v. Cary, 296 U.S. 452. That case merely decided that the 
grant of an interlocutory injunction to stay enforcement 
of a Commission order was not “an improvident exercise 
of judicial discretion” when at the time the decree issued 
the Oklahoma decisions left doubts whether or not the 
state law afforded judicial review, as required by the 
Johnson Act. (Act of May 14, 1934, 48 Stat. 775. 

Whether a state court decision serves to foreclose fu- 
ture litigation in the federal courts of course depends 
on the applicability of the state law of res judicata to the 
particular decision. Union & Planters’ Bank v. Mem- 
phis, 189 U. S. 71; Covington v. First National Bank, 
198 U. 8. 100; Wright v. Georgia Railroad & Banking 
Co., 216 U. S. 420. In the absence of any peculiar local 
doctrine the generally accepted principles of res judicata 
will be assumed to govern. Nor will a particular decision 
be deemed excepted from the scope of res judicata unless 
the state court has explicitly so indicated. We have not 
learned of any Oklahoma departure from the general no- 
tions of res judicata. Nor has the Oklahoma Supreme 
Court, with full opportunity for reviewing the course of 
litigation arising out of the particular order, indicated 
that its decision of 1930 (146 Okla. 272; 288 P. 316), 
recognized by it as a judicial adjudication, is not to have 
one of the most important incidents of a judicial adjudi- 
cation—finality for purposes of re-litigation. 

The reliance which is placed upon Oklahoma Gas & 
Electric Co. v. Wilson & Co., 178 Okla. 604; 63 P. 2d 703, 
carries no such significance. To be sure, in that case 
the Oklahoma Supreme Court reversed a lower court 
judgment in favor of Wilson & Co. in the action which 
later was stayed by the District Court in the present 

















708 APPENDIX. 


proceedings. The Oklahoma Supreme Court did not hold 
that its determination in the earlier proceeding was not 
a final adjudication, but merely sought to define and 
accept the jurisdiction of the federal court in view of the 
uncertainty as to state law at the time federal jurisdic- 
tion was invoked.*® We interpret this action of the Okla- 
homa Supreme Court as a generous application of the 
doctrine of comity between state and federal courts. But 
in staying action in the state court to await disposition 
of the controversy in the federal court, the Oklahoma 
Supreme Court merely gave the federal court right of 
way to settle all relevant issues appropriately raised in the 
federal action. One of these issues was whether or not 
the 1930 decision of the Oklahoma Supreme Court had 
foreclosed further litigation in the federal court. That 
depended on whether or not the 1930 decision was a 
judicial adjudication. The holding in the Ginners’ case 
was that it was. In its 1936 decision (178 Okla. 604; 63 
P. 2d 703) the Oklahoma Supreme Court did not say, 
though it could have said, that its review of this very 
order was not judicial. On the contrary, it said that it 
Was judicial. The situation would, of course, be wholly 
different had the Supreme Court of Oklahoma deemed its 
review in 146 Okla. 272; 288 P. 316 to have been legis- 
lative in character and as such incapable of generating 
res judicata. Prentis v. Atlantic Coast Line Co., 211 


*“Tn the instant case, in view of the fact that defendants’ right to a 
judicial remedy in the state courts was uncertain, the federal court 
acquired jurisdiction of the cause instituted therein by defendants. 
That remedy was available to them as the only certain method of ob- 
taining a judicial determination of the validity of the Commission’s 
order. The suit was a direct attack upon such order, and until its 
validity was established in that suit, the state court was without juris- 
diction to proceed with an action based upon such order. This for the 
reason that where direct attack in equity is made upon the order of 
the Commission, the defendants’ liability on such order is not finally 
determined judicially until final determination of the equitable action.” 
178 Okla. 604, 606; 63 P. 2d 703, 704. 
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U. 8. 210, 227. We must therefore attach to its earlier 
judicial determination that characteristic finality which is 
the essence of res judicata. 

But even if the validity of the order passed upon in 
1930 (146 Okla. 272; 288 P. 316) could have been re-liti- 
gated under Oklahoma law, it should have been allowed 
to be so litigated in the Oklahoma courts. Whatever else 
the Oklahoma Supreme Court may have given to a 
federal district court by a show of comity, it could not 
have given it authority denied by Congress. The Dis- 
trict Court exercised its jurisdiction to “stay proceedings” 
previously begun in the state court. Inasmuch as the 
scope of the present suit is precisely the same as that of 
the action in the state court which this suit sought to 
restrain, § 265 of the Judicial Code*® operates as a bar 
upon the district court’s power. The injunction below is 
within the plain interdiction of an act of Congress, and 
not taken out of it by any of the exceptions which this 
Court has heretofore engrafted upon that act. Compare 
Madisonville Traction Co. v. St. Bernard Mining Co., 
196 U. S. 239; Simon v. Southern Ry. Co., 236 U.S. 115; 
Wells, Fargo & Co. v. Taylor, 254 U. 8.175. See Warren, 
“Federal and State Court Interference,” 43 Harv. L. Rev. 
354, 372-77. That the injunction which issued below was 
a restraint of the parties and not a formal restrain upon 
the state court itself, is immaterial. Hill v. Martin, 296 
U. S. 393, 403. Cf. Kohn v. Central Distributing Co., 
306 U.S. 531. 

The judgment below is reversed, with directions to dis- 


miss the bill. 
Reversed. 


*Sec. 265 provides: “The writ of injunction shall not be granted by 
any court of the United States to stay proceedings in any court of a 
State, except in cases where such injunction may be authorized by any 
law relating to proceedings in bankruptcy.” 
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ADMINISTRATION OF ESTATES. See Executors and Admin- 
istrators. 
ADMINISTRATIVE AGENCIES. 


1. Function. Differentiation of functions of judicial and ad- 
ministrative processes. Communications Comm’n v. Pottsville 
Broadcasting Co., 134. 


2. Control. Validity of Act of Congress authorizing Employees 
Compensation Commission to review award which had become 
final. Paramino Lumber Co. vy. Marshall, 370. 


ADMIRALTY. See Constitutional Law, I, 2; Labor Relations Act, 
5; Workmen’s Compensation, 1-2. 


AGENTS. See Corporations; Eminent Domain; United States, 7-8. 
AGRICULTURAL CORPORATIONS. See Puerto Rico, 1. 
ALIMONY. See Divorce, 1-2; Taxation, II, 3. 

ALLOCATION. See Waters, 1-2. 

ALLOWANCE. See Bankruptcy, 4. 


AMENDMENT. See Employers’ Liability Act; Opinions; Rules of 
Court, 1. 


AMICUS CURIAE. See Parties, 8. 


ANTITRUST ACTS. 


Patents. Combinations. Patentee’s jobber licensing system, 
used to control prices and competition in sale and distribution of 
fuel containing patented fluid, violated Sherman Act. Ethyl Gaso- 
line Corp. v. U. S., 436. 


APPORTIONMENT. Sce Constitutional Law, V; Copyrights; 
Waters, 1. 


ASSESSMENT. See Taxation, II, 8; III, 4-7. 


AUTOMOBILES. Sce Constitutional Law, II, 3-4; IV, (B), 2; 
Motor Carrier Act, 1-3. 


AWARD. Sce Copyrights; Workmen’s Compensation Acts, 2. 
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BANKRUPTCY. Sce Receivers, 1-3. 


1. Validity of Prior Liens. Execution lien obtained within four 
months of bankruptcy not automatically discharged by § 67 (f). 
Fisher v. Pauline Oil & Gas Co., 294. 

2. Jd. Judgment of state court confirming execution sale, not 
appealed from by trustee, as estoppel of trustee and transferee. 
Id. 

3. Claims. Priority. Application and validity of amendment 
of § 77 (n) giving priority to claim of employee for personal in- 
juries which antedated railroad receivership. Carpenter v. Wabash 
Ry. Co., 23. 

4. Reorganization Proceedings. Appeal from previously entered 
order granting allowance for services, governed by Chandler Act; 
allowance of appeal by Circuit Court of Appeals discretionary. 
Dickinson Co. v. Cowan, 382. 


5. Railroad Reorganization. State Court. Adjudication of ques- 
tion of title; oil under right-of-way lands; impounding proceeds; 
reference to state court of question as to fee. Thompson v. Magno- 
lia Co., 478. 

BANKS. See Constitutional Law, I, 3. 

1. National Banks. Officers. Stock. Liability of director in 
suit by receiver on note given as substitute for stock illegally pur- 
chased and retained by bank. Deitrick v. Greaney, 190. 

2. Jd. That bank’s officers were participants in transaction, or 
that creditors were not deceived or specifically injured, as defense. 
Id. 

3. National Banks. Pledge of Assets. National banks without 
implied power to pledge assets as security for deposits. Yonkers 
v. Downey, 590. 

4. Id. Rescission of unauthorized pledge not conditioned on re- 
turn of amounts deposited. Jd. 

5. Id. Pledge of assets to secure deposits of State or subdivision 
not “authorized” in New York. Yonkers v. Downey, 590. 

6. Id. Pledge of assets to secure deposits made by governmental 
agencies, valid though deposits not “public money.” Jnland Water- 
ways Corp. v. Young, 517; Woodring v. Wardell, 527; see also, 
Berger v. Chase National Bank, 632. 

7. State Taxation. Validity of statute taxing deposits in out-of- 


state banks at higher rate than deposits in banks within State. 
Madden v. Kentucky, 83. 
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BANKS.—Continued. 

8. Id. National Banks. Tax imposed by Oklahoma statute held 
authorized by R. S. § 5219; purpose of restrictions of R. S. 5219; 
proof of discrimination. Tradesmens Bank vy. Oklahoma Taz 
Comm'n, 560. 

9. Id. Effect of amendatory act expressly including in measure 
of tax dividends from federal reserve bank stock and interest on 
tax-exempt federal securities. Jd. 

10. Id. Effect of express exclusion in taxation of other corpora- 
tions of interest from tax-exempt federal securities. Jd, 

BILL OF COMPLAINT. Sce Jurisdiction, IV, 5-6. 
BILLS AND NOTES. See Receivers, 1-2; Taxation, II, 6. 
BONDED GOODS. See Constitutional Law, II, 10-12. 
BONDS. See Costs, 1. 

Bond of Postmaster. Private user of mails without right to sue. 
U.S. v. National Surety Corp., 165. 

BREACH OF CONTRACT. See Contracts, 3. 
BROADCASTING. See Communications Act, 2-5. 
BUILDING REGULATIONS. 

Application of local building regulations to construction of post- 
office on site over which United States has acquired jurisdiction. 
Stewart & Co. v. Sadrakula, 94. 


BUSES. See Constitutional Law, II, 4. 

CAPITAL. See Constitutional Law, \V. 
CERTIORARI. See Jurisdiction, I, 14; II, 5. 
CHANDLER ACT. See Bankruptcy, 4. 
CHICKASAW INDIANS. See Indians, 1-3. 
CHOCTAW INDIANS. See Indians, 1-3. 
CITIZENSHIP. Sce Constitutional Law, IV, (D), 2. 


CLAIMS. 

1. Adequacy of Remedy by suit in Court of Claims for taking 
of private property by agent of Government in course of authorized 
navigation improvement. Yearsley v. Ross Construction Co., 18. 

2. Cross-Claim against United States; not allowable in excess of 
set off; immunity not waived. U.S. v. Shaw, 495. 
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CLASSIFICATION. Sce Constitutional Law, III, 1-2; IV, (B), 5; 
IV, (C), 1-7. 


COLLUSION. See Fraud. 


COMMUNICATIONS ACT. 

1. Authority of Commission. Licenses. Procedure. Authority 
of Commission to adopt rules of procedure. Communications 
Comm'n v. Pottsville Broadcasting Co., 154. 

2. Id. Application for permit to construct broadcasting station 
must be judged by standard of public convenience, interest and 
necessity. Id. 

3. Id. Upon reversal by Court of Appeals of denial of construc- 
tion permit, Commission was free to consider application with sub- 
sequent applications on comparative basis, and court could not 
command otherwise. IJd.; Fly v. Heitmeyer, 146. 

4. Id. Findings. Consideration of and findings as to economic 
injury to rival station not required; licensee of rival station as 
“nerson aggrieved” entitled to appeal from order granting construc- 
tion permit. Communications Comm’n v. Sanders Bros. Station, 
470. 

5. Id. Findings supported order granting permit to erect broad- 
casting station. Id. 

6. Jd. Conclusion of appellate court that Commission had not 
used as evidence data which it denied opportunity to inspect, ac- 
cepted here. Id. 

COMPENSATION. See Bankruptcy, 4; Constitutional Law, III, 
3; Eminent Domain; Workmen’s Compensation Acts, 1-2. 


COMPETITION. See Antitrust Acts. 
CONCURRENT FINDINGS. See Jurisdiction, II, 8. 


CONFESSION. See Constitutional Law, IV, (B), 13: Criminal 
Law, 1. 


CONFISCATION. See Constitutional Law, IV. 
CONFORMITY. Sce Parties. 
CONSENT. See Corporations; Jurisdiction, I, 3; United States, 1. 


CONSTITUTIONAL LAW. See Indians, 1-3; Judgments, 4; Juris- 
diction, 1, 2-11; United States, 1-S. 
I. Miscellaneous, p. 715. 
II. Commerce Clause, p. 715. 


III. Fifth Amendment, p. 716. 
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CONSTITUTIONAL LAW.—Continued. 
IV. Fourteenth Amendment. 
(A) In General, p. 717. 
(B) Due Process Clause, p. 717. 
(C) Equal Protection Clause, p. 718. 
(D) Privileges and Immunities, p. 718. 
V. Sixteenth Amendment, p. 719. 


I. Miscellaneous. 

1. Private Acts. Validity of Act authorizing Employees’ Com- 
pensation Commission to review award which had become final. 
Paramino Lumber Co. v. Marshall, 370. 

2. Admiralty Jurisdiction. Longshoremen’s and Harbor Workers’ 
Compensation Act valid modification of admiralty law; exception 
of “master or member of crew,” valid. South Chicago Co. v. 
Bassett, 251. 

3. National Banks. Congress may authorize state taxation of 
franchises. Tradesmens Bank v. Oklahoma Tax Comm'n, 560. 

4. Receiverships. Statute giving priority to claim of employee 
for personal injuries which antedated railroad receivership, valid. 
Carpenter v. Wabash Ry. Co., 23. 

5. Sovereign Immunity. Immunity of United States from suit; 
cross-claims. U.S. v. Shaw, 495. 

6. Id. Federal Instrumentality. Contractor constructing post- 
office not immune. Stewart & Co. v. Sadrakula, 94. 


7. Id. Waiver of immunity from suit. Federal Housing Ad- 
ministration v. Burr, 242. 

8. Separation of Powers. Private Act of Congress authorizing 
review of award under Longshoremen’s Act which had become final, 
not encroachment on judicial function. Paramino Lumber Co. v. 
Marshall, 370. 


9. Construing Constitution. Cause wherein state court adjudged 
graduated tax on gross income of chain stores unconstitutional re- 
manded for clarification of decision. Minnesota v. National Tea Co., 
551. 

II. Commerce Clause. 

1. Generally. Intent of Congress in exercise of commerce power 
to displace local laws must be clearly indicated. Maurer v. Hamil- 
ton, 598. 

2. State Regulation. Intrastate telephone rates. Bell Tel. Co. v. 
Pennsylvania Comm'n, 30. 
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CONSTITUTIONAL LAW.—Continued. 


3. Id. Statute forbidding “car over cab” operation of interstate 
motor carriers, sustained. Maurer v. Hamilton, 598. 

4. State Taxation. Interstate Commerce. Tax on fuel carried 
by bus for interstate travel, invalid. ./eCarroll v. Dixie Greyhound 
Lines, 176. 

5. Id. New York City tax on sales of fuel oil, consummated after 
shipment in interstate commerce, valid. J/cGoldrick v. Compagnie 
Generale, 430. 

6. Id. Validity of New York City tax on sales of goods for 
consumption, and of requirement that seller collect tax, as applied 
to goods delivered after movement in interstate commerce. JMec- 
Goldrick v. Berwind-White Co., 33; McGoldrick v. Felt & Tarrant 
Mfg. Co., 70. 

7. Id. Validity of New York City sales tax as affected by 
whether purchase order or contract precedes or follows interstate 
shipment. ZJd. 

8. Id. Rule of Robbins v. Shelby County Taxing District limited 
to fixed-sum license taxes on solicitation for purchase of goods to 
be shipped interstate. WcGoldrick v. Berwind-White Co., 33. 

9. Id. Railroads. Validity of Minnesota tax on earnings from 
interchange of freight cars. Illinois Central R. Co. v. Minnesota, 
157. 

10. Foreign Commerce. Regulation by Congress. Federal stat- 
utes and customs regulation relating to importation of crude pe- 
troleum and control in course of manufacture in bond into fuel 
oil for delivery as ships’ stores to vessels in foreign commerce, 
operated as regulation of foreign commerce. McGoldrick v. Gulf 
Oil Corp., 414. 

11. Jd. Purpose of exemption of crude petroleum from import 
tax when product used as ships’ stores by vessels in foreign com- 
merce. Id. 

12. Id. State Taxaticn. New York City tax on sales to vessels 
engaged in foreign commerce of fuel oil manufactured from im- 
ported crude petroleum in bond, invalid as infringement of Con- 
gressional regulation of the commerce. McGoldrick v. Gulf Oil 
Corp., 414. 


III. Fifth Amendment. 

1. Private Act of Congress authorizing review of award under 
Longshoremen’s Act which had become final, valid. Paramino 
Lumber Co. v. Marshall, 370. 
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CONSTITUTIONAL LAW.—Continued. 

2. Claims in Receivership. Priority. Statute giving priority to 
claim of employee for personal injuries which antedated railroad 
receivership, valid. Carpenter v. Wabash Ry. Co., 23. 

3. Eminent Domain. Compensation. Payment in advance of 
taking not required; adequacy of remedy by suit in Court of 
Claims for a taking by agent of Government. Yearsley v. Ross 
Construction Co., 18. 

IV. Fourteenth Amendment. 

(A) In General. 

Double Taxation, short of confiscation, not forbidden by Four- 
teenth Amendment. Illinois Central R. Co. v. Minnesota, 157. 

(B) Due Process Clause. 

1. Liberty. Dangerous Persons. Statute providing for commit- 
ment of persons of “psycopathic personality,” sustained. Minne- 
sota v. Probate Court, 270. 

2. Safety. Highways. Motor Vehicles. Statute forbidding “car 
over cab” operation of motor carriers, sustained. Maurer v. Hamil- 
ton, 598. 

3. Public Utilities. Regulation of Rates. State authority over 
intrastate rates of telephone company, where confiscation not 
claimed. Bell Tel. Co. v. Pennsylvania Comm'n, 30. 

4. Regulation. Price Fixing. Mere fact that statute fixes prices 
does not invalidate it. Mayo v. Canning Co., 310. 

5. Taxation. Classification. Tax on deposits in out-of-state 
banks at higher rate than on deposits in banks within State, valid. 
Madden v. Kentucky. 83. 

6. Taxation. Railroads. Validity of formula for taxing earnings 
from interchange of freight cars. Jilinois Central R. Co. v. Minne- 
sota, 157. 

7. Taxation. Retroactivity. Recomputation of taxes payable 
under statute which was in force throughout period in question, 
not forbidden. J/linois Central R. Co. v. Minnesota, 157. 

8. Estate Tax. New York statute requiring inclusion of prop- 
erty never owned by decedent but appointed under limited power 
by will, valid as te distributees of decedent's property though shares 
thus diminished. Whitney v. State Tax Comm’n, 530. 

9. Procedural Matters. Minnesota statute providing for com- 
mitment of persons of “psycopathic personality” not invalid on its 
face in its procedural aspects. Minnesota v. Probate Court, 270. 
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CONSTITUTIONAL LAW.—Continued. 


10. Jd. Procedural objections based on possible applications of 
statute which have not been passed upon by state court, held pre- 
mature. Id. 

11. Id. Notice and Hearing. Rights of drainage district certifi- 
cate holders; procedural due process; full faith and credit not denied 
to federal court judgment. Kersh Lake Dist. vy. Johnson, 485. 

12. Judicial Proceedings. Due process not denied by state court 
judgment merely erroneous. Bell Tel. Co. v. Pennsylvania Comm'n, 
30. 

13. Criminal Proceedings. Use of compulsory confessions voided 
convictions. Chambers v. Florida, 227; see also Canty v. Alabama, 
629; White v. Texas, 631. 

(C) Equal Protection Clause. 

1. Regulation. Classification. Statute providing for commit- 
ment of persons of “psyeopathic personality,” sustained. Minne- 
sota v. Probate Court, 270. 

2. Taxation. Classification. Comparative freedom possessed by 
legislature in classification for taxation. Madden v. Kentucky, 83. 

3. Id. Tax on deposits in out-of-state banks at higher rate than 
on deposits in banks within State, valid. Jd. 

4. Taxation. Railroads. Validity of formula for taxing earnings 
from interchange of freight cars. Illinois Central R. Co. v. Min- 
nesota, 157. 

5. Id. Validity of formula as affected by fact that railroad with 
little trackage must pay tax though others with extensive track- 
age may pay none. ZId. 

6. Id. Validity of formula as affected by fact that it does not 
reach railroads not owning or operating lines in State. Zd. 

7. Estate Tax. New York statute requiring inclusion of prop- 
erty in respect of which the decedent exercised after 1930 a limited 
power of appointment created prior thereto, sustained. Whitney 
v. State Tax Comm’n, 550. 


(D) Privileges and Immunities. 

1. Application. Statute taxing deposits in out-of-state banks at 
higher rate than deposits in banks within State, valid. Madden v. 
Kentucky, 83. 

2. Id. Right to carry out an incident of trade or business, such 
as deposit of money in banks, not protected privilege of national 
citizenship. Jd. 
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CONSTITUTIONAL LAW.—Continued. 
V. Sixteenth Amendment. 

Construction and Application. Increase in value attributable to 
building erected by lessee, taxable as income of lessor in year of 
repossession; apportionment amongst States not required. Helver- 
ing v. Bruun, 461. 

CONTEMPT. Sce Labor Relations Act, 8; Waters, 1. 


CONTINUANCE. 
Motion of States for continuance granted. U.S. v. Appalachian 
Power Co., 638. 


CONTRACTS. 

1. Public Contracts. Contract for construction of postoffice; 
application of local building regulations. Stewart & Co. v. Sadra- 
kula, 94. 

2. Unlawful Contracts. Authority of Labor Board to order em- 
ployer not to enforce contracts with employees which violated 
Labor Relations Act. National Licorice Co. vy. Labor Board, 350. 

3. Breach of Contract. Interpretation of clause limiting liability. 
Western Union Co. v. Nester, 582. 


CONVEYANCES. See Taxation, II, 3-5, 9-10; III, 8. 
CONVICTION. See Constitutional Law, IV, (B), 13. 


COPYRIGHTS. 

Infringement. Apportionment of Profits between copyright owner 
and infringer; approximation as sufficient; expert testimony; 
plagiarism; award of fifth of profits to copyright owners. Sheldon 
v. Metro-Goldwyn Co., 390. 


CORPORATIONS. See Process; Puerto Rico, 1. 


Foreign Corporations. Suits Against. Designation of agent for 
service of process, as consent to be sued in federal court of State. 
Oklahoma Packing Co. v. Oklahoma Gas Co., 4. 


COSTS. 


1. Bond. Motion of respondent to require petitioner to post cost 
bond denied. Winkelman vy. Allman, 623. 


2. Advance of Costs. Reimbursement. See Texas v. New 
Mexico, 635. 
COUNTERCLAIM. 
Counterclaim against United States. U.S. v. Shaw, 495. 
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COURT OF CLAIMS. Sce Constitutional Law, III, 3. 
COURTS. See Jurisdiction. 
1. Review by Oklahoma court as “legislative.” Oklahoma Pack-. 
ing Co. v. Oklahoma Gas Co., 4. 
2. Application and effect of doctrine of stare decisis. Helvering 
v. Hallock, 106. 
CREW. Sce Labor Relations, Act, 2, 5: Workmen’s Compensation 
Acts, 1. 
CRIMINAL LAW. 


1. Murder. Evidence. Confession. Use of compulsory confession 
voided conviction; evidence showed confession compulsory. 
Chambers v. Florida, 227. 

2. Insanity. See Frame v. Hudspeth, 632. 

CROSS-CLAIM. See Jurisdiction, 1, 3. 
CUSTOMS DUTIES. 

Application. Tax imposed by § 601 of Revenue Act of 1932 on 
importation of crude petroleum as duty imposed by Tariff Act of 
1930; purpose and effect of exemption when product used as ships’ 
stores by vessels in foreign commerce; New York City tax on sales 
to vessels engaged in foreign commerce of fuel oil manufactured 
from imported crude petroleum in bond, invalid. McGoldrick v. 
Gulf Oil Corp., 414. 


DAMAGES. 
Limitation. Contract clause limiting liability of telegraph com- 
pany for negligence fixed maximum recovery, not liquidated dam- 
ages. Western Union Co. v. Nester, 582. 


DEATH. See Taxation, II, 9-10; III, 8. 
DEBT. See Garnishment, 2. 


DECEDENTS. See Constitutional Law, IV, (B), 8; IV, (C), 7; 
Taxation, II, 9-10, III, 8. 


DECEIT. See Banks, 2. 

DECREE. See Judgments; Waters, 1-2. 
DEDUCTIONS. See Taxation, II, 6-7. 
DEFENDANTS. See Jurisdiction, II, 9. 
DEPOSITS. See Banks, 3-7. 

DIRECTOR. See Banks, 1-2. 

DISCHARGE. See Labor Relations Act, 2-3, 5. 





a 


oe 





A eS 


mens os 


INDEX. 721 
DISCRIMINATION. Sce Banks, 7-10; Constitutional Law, I, 1; 
III, 1-2; IV, (B), 5; IV, (C), 1-7. 
DISMISSAL. See Jurisdiction, II, 13-14; IV, 5-6; Procedure, 2, 4. 
DIVERSITY OF CITIZENSHIP. Sce Jurisdiction. 
DIVIDENDS. See Banks, 9. 


DIVORCE. 
1. Alimony. Payments to wife as affecting income tax of hus- 
band. Helvering v. Fitch, 149. 
2. Id. Power of lowa court to modify decree of permanent 
alimony. Id, 


DOUBLE TAXATION. Sce Constitutional Law, IV, (A). 
DRAINAGE TAXES. See Constitutional Law, IV, (B), 11. 
DUTIES. See Customs Duties. 


EMINENT DOMAIN. 

Compensation. Remedy. Liability of contractor for taking 
of private property incident to authorized navigation improve- 
ment; adequacy of remedy by suit in Court of Claims; payment 
in advance of taking not required. Yearsley v. Ross Construction 
Co., 18. 

EMPLOYEES’ COMPENSATION COMMISSION. See Constitu- 
tional Law, I, 1. 


EMPLOYER AND EMPLOYEE. See Constitutional Law, I, 1-2, 
4; III, 1-2; Labor Relations Act, 1-8. 
EMPLOYERS’ LIABILITY ACT. 


Cause of Action. Limitations. State court erred in disallowing 
amendment setting up cause of action under Act. J/cCabe vy. Bos- 
ton Terminal Co., 624. 


EQUALLY DIVIDED COURT. See Jurisdiction, II, 1-2. 


EQUITY. See Receivers. 

Equity Jurisdiction of federal court; test of adequacy of legal 
remedy; application of local statutes of limitations; laches; suit to 
enforce shareholders’ liability under Farm Loan Act. Russeli v. 
Todd, 280. 


ESTATE TAX. See Constitutional Law, IV, (B), 8; IV, (C), 7: 
Taxation, I], 9-10; III, 8. 
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ESTOPPEL. 

1. Equitable Estoppe!. legal agreement as defense on promis- 
sory note. Deitrick v. Greaney, 190. 

2. Estoppel by Judgment. See Fischer v. Pauline Oil & Gas 
Co., 294. 

ETHYL GASOLINE. 

Patentee’s use of jobber licensing system to control prices and 
competition violated Sherman Act. Ethyl Gasoline Corp. v. U. S., 
436. 

EVIDENCE. Sec Communications Act, +6; Labor Relations Act, 
tt), 

1. Confessions. Evidence showed confessions not voluntary. 
Chanibers v. Florida, 227. 

2. Member of Crew. Suffieteney of evidence to sustain finding of 
deputy commissioner under Longshoremen’s Act that employee was 
not member of crew. South Chicago Co. v. Bassett. 251. 

3. Apportionment of Profits between infringer and copyright 
owner; expert testimony. Sheldon v. Metro-Goldwyn Corp., 390. 

EXECUTION. Sce Bankruptcy. |; Garnishment, 2. 
EXECUTORS AND ADMINISTRATORS. 


United States by filing claim in probate proceeding not subject 
to cross-claim in excess of set-off. U.S. v. Shaw, 495. 
EXEMPTION. Scc Banks, 9-10; Constitutional Law, I, 2, 5-7: 
Bs, Bs. 
EXPERT TESTIMONY. See Copyrights. 
FARM LOAN ACT. 
Shareholders Liability. Enforcement. Limitations. Suit under 
§ 16 to enforce shareholders liability; equity jurisdiction exclusive: 
laches, not limitations, controlled suit in federal court in New York. 
Russell v. Todd, 280. 
FEDERAL COMMUNICATIONS COMMISSION. See Communi- 
cations Act, 1-6. 
FEDERAL INSTRUMENTALITY. “cc Constitutional Law, |, ‘\-7: 
Garnishment, 1-2. 
FEE. See Bankruptcy, 4-5. 
FIDUCIARIES. See Taxation, II, §. 


FINDINGS. See Communications Act, 4-6; Jurisdiction, II, 4, 8: 
III, 2: Labor Relations Act, 4-6; Procedure, 6. 
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FLEET CORPORATION. See United States, 4. 

FOREIGN COMMERCE. See Constitutional Law, II, 10-12. 
FOREIGN CORPORATIONS. See Corporations. 
FORFEITURES. See Puerto Rico, 2. 

FOURTEENTH AMENDMENT. See Constitutional Law, IV. 
FRANCHISE. See Constitutional Law, I, 3. 

FRAUD. See Banks, 1-2. 


Decision of state court that no fraud or collusion was shown in 
this case, accepted. Kersh Lake Dist. v. Johnson, 485. 


FREIGHT CARS. See Constitutional Law, II, 9; IV, (B), 6; IV, 
(C), 4. 

FUEL. See Constitutional Law, II, 4-5, 10-12. 

FULL FAITH AND CREDIT. Sec Judgments, 4. 

GAIN. See Taxation, II, 1-2. 

GARNISHMENT. 

1. Federal Agency. Garnishment as within scope of consent by 
Congress that agency “sue and be sued.” Federal Housing Admin- 
istration v. Burr, 242. 

2. Id. Federal Housing Administration subject to garnishment 
for moneys due to employee. Zd. 


GASOLINE. See Taxation, III, 3. 
GIFT INTER VIVOS. See Taxation, II, 10. 


GOVERNMENTAL AGENCY. See Banks, 5-6; Constitutional 
Law, I, 6-7; Garnishment, 1-2; United States, 7-8. 


GOVERNMENTAL INSTRUMENTALITY. See Banks, 5-6; 
Constitutional Law, I, 6-7; Garnishment, 1-2; United States, 7-8. 


GUARANTY. See Taxation, II, 6. 


HIGHWAYS. Sce Constitutional Law, II, 3-4; IV, (B), 2; Motor 
Carrier Act, 1-3. 


HOUSING ADMINISTRATION. See Garnishment, 2. 
HUSBAND AND WIFE. See Taxation, II, 3. 
ILLINOIS WATERWAY. See Waters, 2. 


IMMUNITY. Sce Constitutional Law, I, 5-7; IV, (D), 1-2; United 
States, 1-4, 7. 


IMPORTS. Sce Constitutional Law, II, 10-12; Customs Duties. 
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INCOME TAX. See Taxation, II, 1-9. 

INCOMPETENT PERSONS. See Constitutional Law, IV, (B), 1; 
IV, (C), 1; Criminal Law, 2. 

INDIANS. 

1. Suits Against. Immunity. Indian Nations and United States 
acting for them are exempt from suits and cross suits, except when 
authorized, and in courts designated, by Act of Congress. U. S. v. 
U.S. Fidelity & G. Co., 506. 

2. Jd. Judgment against Indian Nations on cross-claim in ex- 
cess of set off, void and subject to collateral attack. Id. 

3. Id. Immunity of Indian Nations from suit not waived by 
official failure to object to jurisdiction or to appeal from judg- 
ment. Id. 


INFRINGEMENT. See Copyrights. 


INJUNCTION. 
1. Against Legal Proceedings. Stay of proceedings in state court 
by federal court; application of Jud. Code, § 265. Oklahoma Pack- 
ing Co. v. Oklahoma Gas Co., 4. 
2. Against Enforcement of Statute. Preliminary injunction to 
restrain enforcement of state statute; application of Jud. Code, 
§ 266; issues raised by bill. JJayo v. Canning Co., 310. 
INSANE PERSONS. 
Criminal Responsibility. See Frame v. Hudspeth, 632. 

INTEREST. See Banks, 9-10. 
INTERSTATE COMMERCE. See Constitutional Law, II, 1-9. 
INTERVENTION. See Parties, 8. 
INTER VIVOS TRANSFER. See Taxation, II, 10. 
JUDGMENTS. See Bankruptcy, 1-2; Constitutional Law, I, 1: 

IV, (B), 11-12. 

1. Res Judicata. Effect. Decision of state court that its review 
was “legislative” and doctrine of res judicata inapplicable to it, 
binding here. Oklahoma Packing Co. vy. Oklahoma Gas Co., 4. 

2. Id. Prior state court decree adjudging land-owner’s drainage 
taxes fully paid, as res judicata in state court suit to collect pur- 
suant to federal court decree. Kersh Lake Dist. v. Johnson, 485. 


3. Id. Certificate holders bound by decree in suit in which com- 
missioners of drainage district as parties appropriately asserted lien 
for benefit of creditors. Jd. 
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JUDGMENTS.—Continued. 


4. Id. Full faith and credit not denied by state court to federal 
court judgment. Td. 


5. Id. Judgment against Indian Nations upon cross-claim in 
excess of set off was void and subject to collateral attack. U.S. vy. 
U.S. Fidelity & G. Co., 506. 


6. Estoppel by judgment. Fischer v. Pauline Oil & Gas Co., 294. 


JURISDICTION. See Bankruptcy, 4-5; Communications Act, 1-3. 

I. In General, p. 725. 
II. Jurisdiction of this Court, p. 726. 

III. Jurisdiction of Circuit Courts of Appeals, p. 728 

IV. Jurisdiction of District Ceurts, p 729. 
\. Jurisdiction of Court of Appeals, D. C., p. 729. 

VI. Jurisdiction of Puerto Riean Courts, p. 729. 

VII. Jurisdiction of State Courts, p. 730. 


References to particular subjects under title Jurisdiction: Ade- 
quate Legal Remedy, I, 4; Administrative Law, I, 1; Appeal, I, 13; 
Bankruptey, III, 7; IV, 1; Board of Tax Appeals, III, 2-3; Certio- 
rari, I, 14; II, 4-5; Chandler Act, I, 12; Communications Commis- 
sion, I, 13; II, 4-5; V, 1-2; Concurrent Findings, II, 8; Consent to 
Suit, I, 3; VII; Cross-Claim, I, 3; VII; Diversity of Citizenship, 
IV, 2; Equally Divided Court, II, 1-2; Equity, I, 4-6; Farm Loan 
Act, I, 4; Federal Question, I, 7-9; II, 10-18; IV, 3; Findings, II, 8, 
16, 21-25; III, 2; Foreign Corporations, I, 10; Forfeitures, I, 11; 
VII; Indians, I, 9; Injunction, I, 6; IV, 4-7; Labor Board, II, 4: 
III, 6; Laches, I, 4; Law of United States, I, 11; VI, 2; Limitations, 
I, 4; Local Question, II, 19-24; National Bank Act, I, 7; IV, 3; 
Penalties, I, 11; VII; Process, I, 10; Puerto Rico, I, 11; Quo War- 
ranto, VI, 1; Rehearing, V, 1; Remand, II, 6, 25; Rules of Civil 
Procedure, IV, 7; Scope of Review, II, 7-8; State Courts, II, 9-24; 
IV, 1; State Statutes, II, 19-20, 24; Three Judge Court, IV, 4-7; 
Title, IV, 3; United States, I, 2; VII; Venue, III, 3; Waiver, I, 3; 
II, 7; VII. 

I. In General. 

1. Judicial review of administrative acts. Communications 
Comm'n v. Pottsville Broadcasting Co., 134. 

2. As to jurisdiction over site transferred by State to United 
States for postoffice, see Stewart & Co. v. Sadrakula, 94. 

3. Suit Against United States. May be brought only by consent 
and in court designated by statute; cross-claim, against United 
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JURISDICTION.—C ontinued. 


States in excess of set-off not authorized; immunity not waived. 
U.S. v. Shaw, 495; U.S.v. U.S. Fidelity Co., 506. 

4. Equity Jurisdiction of federal court; test of inadequacy of 
legal remedy; application of local statutes of limitations; laches 
controlled suit in New York to enforee shareholders’ liability under 
Farm Loan Act. Russell v. Todd, 280. 

5. Id. Query: extent to which federal courts are bound to 
follow state statutes and decisions affecting equitable remedies. Id. 

6. Federal Courts. Injunction. Suit to stay proceedings in 
state court; application of Jud. Code § 265. Oklahoma Packing 
Co. v. Oklahoma Gas Co., 4. 

7. Federal Questions. Legal consequences of acts condemned 
by National Bank Act involves federal question. Deitrick v. 
Greaney, 190. 

8. Jd. Allegation that state statute fixes prices raises no sub- 
stantial federal question. .Wayo v. Canning Co., 310. 

9. Id. Who are “defendants” with right under Act of April 26, 
1906 to set up and have adjudicated claims against Indian Tribe 
in suit brought by or on behalf of latter in U. 8. court in Indian 
Territory, was federal question. U.S. v. U. S. Fidelity & G. Co., 
506. 

10. Foreign Corporations. Designation under state law of agent 
for service of process, as consent to suit in federal court of State. 
Oklahoma Packing Co. v. Oklahoma Gas Co., 4. 

11. Suits for Penalties and Forfeitures. Section 39 of Organic 
Act of Puerto Rico not a “law of the United States” within Jud. 
Code, § 256, vesting in United States courts exclusive jurisdiction 
of suits for penalties and forfeitures incurred under such law. 
Puerto Rico v. Rubert Co., 543. 

12. Appeal in reorganization proceeding; application of Chandler 
Act. Dickinson Co. v. Cowan, 382. 

13. Appeal under Communications Act. Commission v. Sanders 
Bros. Station, 470. 

14. Certiorari. Time within which writ must be applied for. 
Shelley v. Jordon, 658; U.S. ex rel. Karpathiou v. Schlotfeldt, 681. 


II. Jurisdiction of this Court. 


1. Equally Divided Court. Affirmance of judgment by. Kobil- 
kin y. Pillsbury, 619; U.S. v. Moscow Fire Ins. Co., 624. 
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JURISDICTION.—Continued. 

2. Id. Motion for leave to file bill of complaint denied by. Ok/a- 
homa ex rel. Williamson v. Woodring, 623. 

3. Want of Jurisdiction. Dismissal for. Public Service Comm’n 
v. Columbia Terminals Co., 620; Washington ex rel. Columbia 
Broadcasting Co. v. Superior Court, 638. 

4. Review of Circuit Courts of Appeals. Certiorari granted to 
determine whether substantial evidence supported order of Labor 
Board which court declined to enforce as based on mere suspicion 
Labor Board vy. Waterman S. S. Corp., 206. 

5. Id. Certiorari denied because not applied for in time pro- 
vided by law. Shelley v. Jordon, 658; U. S. ex rel. Karpathiou v. 
Schlotfeldt, 681. 

6. Jd. Remand to District Court for purpose of making full in- 
quiry into mental status of petitioner at time of pleas of guilty. 
Frame v. Hudspeth, 632. 

7. Scope of Review. Question not raised, but waived, belew not 
open here. Helvering v. Wood, 344. 

8. Concurrent Findings of two lower courts accepted here. Yon- 
kers v. Downey, 590. 

9. Review of State Courts. Appeal here is from state ccurt 
whose judgment highest state court refused to review. Bell Tel. 
Co. v. Pennsylvania Comm'n, 30. 

10. Id. Federal Question. That judgment does not rest on 
adequate non-federal ground must appear affirmatively. Me- 
Goldrick v. Gulf Oil Corp., 2; see also, Public Service Comm'n v. 
Wisconsin Tel. Co., 657. 

11. Jd. Remand for clarification of grounds of decision. Min- 
nesota v. National Tea Co., 551. 

12. Jd. Judgment based on adequate non-federal ground. 
Florida ex rel. Garland v. West Palm Beach, 639; Florida ex rel. 
Yoeman v. Sarasota, 640. 

13. Id. Dismissal for want of substantial federal question. 
Cady v. Detroit, 620; Friedman v. Markendorf, 627; Arthur v. 
Indiana, 630; Edgar Bros. Co. v. Head, 630; Rayburn v. Rich- 
ardson, 632; Peoples Gas Light Co. v. Hart, 634; A. M. Klemm & 
Son v. Winter Haven, 638. 

14. Id. Dismissal for want of properly presented federal ques- 
tion. Wadley v. Louisiana ex rel. Munn, 622; Green Point Bank v. 
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JURISDICTION.—Continued. 
Board of Zoning Appeals, 633; Superior Court v. Evans, 640; 
Moon v. Jones, 640. 

15. Jd. Judgment based exclusively on construction of federal 
statute—court having declined to consider alternative local ground— 
reviewable. Fischer v. Pauline Oil & Gas Co., 294. 

16. Jd. Whether confessions of crime were compulsory, denying 
due process, determined by this Court for itself; finding of jury 
not binding. Chambers v. Florida, 227. 

17. Jd. Judgment sustaining under state law recovery of dam- 
ages for death, over contention that locus in quo was within ex- 
clusive federal jurisdiction, reviewable. Stewart & Co. v. Sadralula, 
94. 

18. Jd. Decision of state court adjudging statute invalid by 
erroneous construction of Federal Constitution; other constitutional 
objections to statute as ground for afirmance not entertained where 
not presented or considered below. JJcGoldrick v. Compagnie 
Gene rale, 430. 

19. Local Questions. Construction of statutes of State. Jin- 
nesota Vv. Probate Court, 270. 

20. Jd. Whether particular credits are includible as “gross 
earnings” under tax statute is question of local law. Illinois Cen- 
tral R. Co. v. Minnesota, 157. 

21. Jd. Decision of state court that there were no issues of 
fraud or collusion in this case, accepted here. Kersh Lake Dist. v. 
Johnson, 485. 

22. Jd. State court’s decision that its review was “legislative” 
and doctrine of res judicata inapplicable to it, binding here. Okla- 
home Packing Co. v. Oklahoma Gas Co., 4. 

23. Id. Decision as to jurisdiction of lower state court under 
state law, binding here. Aersh Lake Dist. v. Johnson, 485. 

24. Jd. Whether New York City sales tax applies when contract 
of purchase calls for delivery outside the State is for state court. 
McGoldrick v. Berwind-White Co., 33. 

25. Remand. Connor v. California, 631. 

III. Jurisdiction of Circuit Courts of Appeals. 

1. Review of District Courts. Order denying motion to quash 
subpoena duces tecum not reviewxble “final decison.” Cobbledick 
v. U.S., 325. 


2. Review of Board of Tax Appeals. Finding of fact by Board 
supported by substantial evidence, conclusive. Helvering v. Kehoe, 
277. 
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JURISDICTION.—Continued. 

3. Id. Venue for review. Germantown Trust Co. v. Comm’r, 304. 

4, Review of Orders of Communications Commission. Question 
as to function and powers of Commission was raised in this case 
and is open here. Communications Comm’n v. Sanders Radio Sta- 
tion, 470. 

5. Id. Licensee of rival station as “person aggrieved” entitled 
to appeal from order granting construction permit. Jd. 

6. Review of Labor Board. Labor Board vy. Waterman S. S. 
Corp., 206. 

7. Bankruptcy Cases. Allowance of appeal from order granting 
or refusing compensation or reimbursement under Chap. X of 
Chandler Act discretionary. Dickinson Co. v. Cowan, 382. 

IV. Jurisdiction of District Courts. 


1. Bankruptcy Jurisdiction. Adjudication of question of title; 
reference to state court. Thompson v. Magnolia Petroleum Co., 
478. 

2. Diversity of Citizenship. Mayo v. Canning Co., 310. 

3. Federal Question. Legal consequences of acts condemned by 
National Bank Act involves federal question. Detrick v. Greaney, 
190. See also, II, 10-24, supra. 

4. Injunction. Three Judge Court. Issue on application for 
temporary injunction under Jud. Code § 266 was whether proofs 
warranted injunction pending decision of constitutional and other 
questions. Mayo v. Canning Co., 310. 

5. Id. Whether bill states facts sufficient to raise substantial 
question of constitutionality of statute may be tested by motion 
to dismiss. Jd. 

6. Id. Allegations of bill precluded dismissal. Jd. 

7. Id. Requirements of § 52 (a) of Rules of Civil Procedure. 
Id, 

V. Jurisdiction of Court of Appeals, D. C. 


1. Review of Orders of Communications Commission. Commis- 
sion bound by court’s correction of errors of law. Communications 
Comm'n v. Pottsville Co., 134; Fly v. Heitmeyer, 146. 

2. Jd. Court in reversing denial of construction permit for error 
of law ean not command that rehearing exclude consideration of 
subsequent applications on comparative basis. Id. 

VI. Jurisdiction of Puerto Rican Courts. 

1. Provision of § 39 of Organic Act, restricting land holdings 

hy agricultural corporations, enforcible by quo warranto proceed- 








730 INDEX. 


JUDGMENTS.—Continued. 
ings as authorized by local legislature. Puerto Rico v. Rubert Co., 
543. 

2. Section 39 of Organic Act not “law of United States” within 
Jud. Code § 256 vesting in United States courts exclusive jurisdic- 
tion of suits for penalties and forfeitures incurred under such 
laws. ZId. 


VII. Jurisdiction of State Courts. 


Suits Against United States. Consent required; cross-claims; 
waiver of immunity. U. S. v. Shaw, 495. 


JURY. See Jurisdiction, II, 16. 
JUST COMPENSATION. See Eminent Domain. 


LABOR RELATIONS ACT. See Parties, 5. 

1. Employment Relation. That employment is at will imma- 
terial. Labor Board v. Waterman S. S. Corp., 206. 

2. Id. Continuance of employee relationship after “discharge” 
of crew. Id. 

3. Id. Agreement with labor union for preferential treatment 
did not require discharge of employees for joining other union. Id. 

4. Findings. Conclusiveness. Provision of Act that findings sup- 
ported by evidence shall be conclusive, must be scrupulously obeyed 
by courts. Labor Board v. Waterman S. S. Corp., 206. 

5. Findings. Evidence. Substantial evidence supported findings 
of Board: that expiration of shipping articles did not terminate 
employment relationship with steamship company; that employer 
dismissed employees because of affiliation with particular union; 
and that employer interfered, by discrimination in issuance of 
ships’ passes, with employees’ selection of union. Zd. 

6. Id. Finding that particular union was choice of majority of 
employees, at time employer was refusing to bargain with it, sus- 
tained by substantial evidence. National Licorice Co. vy. Labor 
Board, 350. 

7. Validity of Orders. Authority of Board to order employer 
not to enforce contracts with employees which violated Act; em- 
ployees not indispensable parties; rights of employees to adjudi- 
cation on contracts not foreclosed; jurisdiction of violations not 
charged but which are continuations of others that are; provisions 
of order modified. National Licorice Co. v. Labor Board, 350; 
see also American Mfg. Co. v. Labor Board, 629. 


8. Enforcement of Orders. Contempt. Authority to apply to 
Circuit Court of Appeals to have employer adjudged in contempt 
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LABOR RELATIONS ACT.—Continued. 


of decree is in Board exclusively; labor organization, though it 
filed charges, unauthorized. Amalgamated Workers vy. Consoli- 
dated Edison Co., 261. 

LACHES. See Limitations, 2-3. 

LAND. See Real Property. 

LARAMIE RIVER. See Waters, 1 

LEASE. See Taxation, II, 1. 

LIBERTY. See Constitutional Law, IV, (B), 1. 

LICENSE. See Antitrust Acts; Communications Act, 2-5. 

LIENS. See Bankruptcy, 1-3. 

LIMITATIONS. Sce Employers’ Liability Act; Jurisdiction, 1, 4, 
13; II, 5; Taxation, II, 8. 

1. Application of local statutes of limitations to equity suits in 
federal court. Russell v. Todd, 280. 

2. Id. Where suit in federal court is exclusively in equity, not 
exercised in aid of legal right, and no state statute bars equitable 
remedy in like cases, laches controls. Id. 

3. Id. Laches, not limitations, controlled suit in federal court 
in New York to enforce shareholders liability under Farm Loan 
Act; three year limitation of § 49 of N. Y. Civil Practice Act in- 
applicable. Id. 

4. Amendments. State court erred in disallowing amendment 
setting up cause of action under Employers’ Liability Act. 
McCabe v. Boston Terminal Co., 624. 


LIQUIDATED DAMAGES. See Damages. 
LOCUS IN QUO. See Jurisdiction, II, 17. 


LONGSHOREMEN’S ACT. See Constitutional Law, I, 2; Work- 
men’s Compensation, 1-2. 


LOSSES. See Taxation, II, 6-7. 
MAILS. See Bonds. 


MANDAMUS. 

Propriety of Writ. Court of Appeals, in reversing for error of 
law Communications Commission’s denial of construction permit, 
could not bar Commission from reconsidering application with sub- 
sequent applications on comparative basis. Communications 
Comm'n v. Pottsville Co., 134. 
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MANDATE. See Mandamus. 
Effect of Mandate. Lower court's interpretation of own man- 
date not binding here. Communications Comm'n vy. Pottsville 
Broadcasting Co., 134. 


MASTER. 
Appointment of Special Master. Wisconsin v. Illinois, 569, 636. 
MENTAL DEFECTIVES. See Constitutional Law, lV, (B), 1; 
Jurisdiction, II, 6. 
MERGER. Sce Taxation, II, 7. 
MONEY. See Banks, 6. 
MONOPOLY. Sce Antitrust Acts. 
MOTION TO DISMISS. See Procedure, 2. 
MOTION TO QUASH. See Jurisdiction, III, 1. 


MOTOR CARRIER ACT. 

1. Construction. Authority of Interstate Commerce Commission 
and of States with respect to regulation of sizes and weights of 
vehicles. .Jaurer v. Hamilton, 598. 

2. 7d. Act did not deprive State of power to prohibit “car over 
cab” operation of interstate motor carriers. Jd. 

3. Id. Meaning of phrase “operation and equipment” in § 204. 
Id. 

MOTOR VEHICLES. See Constitutional Law, II, 3-4; IV, (B), 2: 
Motor Carrier Act, 1-3. 


MURDER. 
Use of compulsory confession voided conviction. Chambers vy. 
Florida, 227. 
NATIONAL BANK ACT. See Banks, 1-, 8; Jurisdiction, I, 7. 
NATIONAL BANKS. See Banks, 1-6, 8-10; Jurisdiction, I, 7. 
NAVIGATION. See Eminent Domain. 
NEGLIGENCE. See Damages. 


NEW YORK CIVIL PRACTICE ACT. 


Suit in federal court to enforce shareholders liability unaer Farm 
Loan Act not barred by three year limitations under § 49. Rus- 
sell v. Todd, 280. 


NOTICE AND HEARING. See Constitutional Law, IV, (B), 11. 
OBSOLESCENCE. See Taxation, II, 7. 


OFFICERS. See Banks, 1-2. 








ON a 
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OIL AND GAS. See Bankruptcy, 5. 


OPINIONS. 


Amendment of. See Morgan v. Commissioner, 626; Communi- 
cations Commission v. Sanders Brothers Station, 642. 


OWNERSHIP. See Bankruptcy, 5; Constitutional Law, IV, (B), 
S:; Taxation, II, 4. 


PARTIES. See Bonds. 

1. As to who is “person aggrieved” entitled to appeal under 
Communications Act, see Commission v. Sanders Bros. Station, 470. 

2. As to who are “defendants” within Act of April 26, 1906, see 
U.S.v. U.S. Fidelity & G. Co., 506. 

3. Where judgment entered prior to effective date of Rules of 
Civil Procedure, question as to parties governed by Conformity Act. 
U.S.v. U.S. Fidelity Co., 506. 

4. Necessary Parties. Citation. Cireuit Court of Appeals 
should grant motion for citation to bring in necessary party, not 
dismiss appeal. Miller v. Hatfield, 1. 

5. Necessary Parties. Who Are. Employees with whom em- 
plover had contracts which violated Labor Relations Act not 
indispensable parties to proceeding wherein Board ordered em- 
plover not to enforce contracts. National Licorice Co. v. Labor 
Board, 350. 

6. Id. Certifieate holders not necessary parties in suit against 
commissioners of drainage district to release lien of drainage taxes. 
Kersh Lake Dist. v. Johnson, 485. 

7. Proper Parties. Licensee of rival station as “party aggrieved” 
entitled to appeal from order of Communications Commission 
granting construction permit. Communications Comm'n v. Sanders 
Radio Station, 470. 

8. Intervention. Motion of Commonwealth of Virginia for leave 
to intervene denied, with permission to file brief and participate in 
oral argument as amicus curiae. U. S. v. Appalachian Electric 
Power Co., 636. 

PATENTS FOR INVENTIONS. See Antitrust Acts. 

License. Conditions. Patentee may not enlarge monopoly by 
attaching condition to license; use of jobber licensing system to 
control price of fuel containing patented fluid violated Sherman 
Act. Ethyl Gasoline Corp. v. U. 8S., 436. 

PAYMENT. See Constitutional Law, III, 3. 


PENALTIES. See Puerto Rico, 2. 








734 INDEX. 


PERMIT. See Communications Act, 2-5. 
PERSONAL INJURIES. Sce Bankruptcy, 3. 
PETROLEUM. See Constitutional Law, II, 10-12. 
PLAGIARISM. See Copyrights. 


PLEADING. 
Sufficiency of Bill for preliminary injunction under Jud. Code 
§ 266 to restrain enforcement of state statute; whether bill suffi- 
ciently raised question of constitutional validity of statute may be 
tested by motion to dismiss. Mayo v. Canning Co., 310. 
PLEDGE. See Banks, 3-6. 
POSTMASTERS. See Bonds. 


POSTOFFICE. See Bonds. 

Applicability of safety provisions of state labor law to construc- 
tion of postotffice on site acquired by United States. Stewart & Co. 
v. Sadrakula, 94. 

POWER OF APPOINTMENT. See Constitutional Law, lV, (B), 
8; IV, (C), 7; Taxation, II, 9; III, 8. 

PREFERENCE. See Bankruptcy, 1, 3; Constitutional Law, I, 4; 
III, 2; IV, (B), 5. 

PRICE FIXING. See Antitrust Acts; Constitutional Law, IV, 
(B), 4. 

PRIORITY. See Bankruptcy, 3; Constitutional Law, I, 4; Re- 
ceivers, 3. 

PRIVATE ACTS. see Constitutional Law, I, 1. 


PROCEDURE. 

1. As to procedure before Communications Commission, and 
authority of Commission in respect thereof, see Communications 
Comm’n v. Pottsville Broadcasting Co., 134. 

2. Three Judge Court. Proceeding under Jud. Code § 266; 
scope of issues; motion to dismiss. MJayo v. Canning Co., 310. 


3. Appeal here is from state court whose judgment highest state 
court refused to review. Bell Tel. Co. v. Pennsylvania Comm'n, 30. 

4. Necessary Parties. Citation. Cireuit Court of Appeals 
should grant motion for citation to bring in necessary party, not 
dismiss appeal. Miller v. Hatfield, 1. 

5. Remand. Directions. Distriet Court directed to allow claim 
in accordance with statute. Carpenter v. Wabash Ry. Co., 23. 
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PROCEDURE.—Continued. 

6. Rules of Civil Procedure. Requirements of § 52 (a) as to 
findings of fact. Mayo v. Canning Co., 310. 

7. Id. Conformity Act. Where judgment entered prior to effec- 
tive date of Rules of Civil Procedure, question as to parties gov- 
erned by Conformity Act. U.S. v. U.S. Fidelity Co., 506. 

PROCESS. 

Foreign Corporation. Consent to Suit. Designation of agent 
for service of process as consent to be sued in federal court of 
State. Oklahoma Packing Co. v. Oklahoma Gas Co., 4. 

PROMISSORY NOTES. See Receivers, 1-2; Taxation, II, 6. 


PSYCOPATHIC PERSONALITY. See Constitutional Law, IV, 
(B), 1. 
PUBLIC CONTRACTOR. 

1. Liability. Public contractor not liable for damage to private 
property incident to authorized navigation improvement. Years- 
ley v. Ross Construction Co., 18. 

2. Jd. Contractor constructing postoffice not immune as gov- 
ernment instrumentality. Stewart & Co. v. Sadrakula, 94. 

PUBLIC INTEREST. See Communications Act, 2. 
PUBLIC MONEY. Sce Banks, 6. 
PUBLIC OFFICERS. see Bonds. 


PUBLIC UTILITIES. See Constitutional Law, IV, (B), 3, 6; 
Telephone & Telegraph Companies, 1. 


PUERTO RICO. 

1. Laws. Enforcement. Jurisdiction. Provision of § 39 of 
Organie Act restricting land holdings by agricultural corporations 
entorcible by quo warranto proceedings as authorized by local 
legislature. Puerto Rico v. Rubert Co., 543. 

2 Id. Section 39 of Organic Act not “law of United States” 
within Jud. Code § 256 vesting in United States courts exclusive 
jurisdiction of suits for penalties and forfeitures incurred under such 
laws. Id. 


QUO WARRANTO. See Puerto Rico, 1. 
RADIO. ‘See Cominunications Act, 1-5. 


RAILROADS. Sce Constitutional Law, IV, (B), 6; IV, (C), 46: 
Taxation, III, 4-6. 








736 INDEX, 


RATES. Sce Constitutional Law, |!, 2; IV, (B), 3; IV, (D), 1. 
REAL PROPERTY. See Bankruptcy, 5. 


Enforcement of restrictions as to amount of land agricultural 
corporation may own in Puerto Rico. Puerto Rico v. Rubert Co., 
543. 

RECEIVERS. 
1. Suits by Receiver. Liability of director on note given as 
substitute for steck illegally purchased and retained by national 
bank. Deitrick v. Greaney, 190. 
2. Jd. That bank’s officers were participants in transaction, or 
that creditors were not deceived or specifically injured, as defense. 
Id. 
3. Claims. Prority of Payment. Validity and application of 
statute giving priority to claim of railroad employee for personal 
injuries. Carpenter v. Wabash Ry. Co., 23. 
REHEARING. 
Procedure on rehearing. White v. Teras, 641. 

REMAINDER. Sce Taxation, II, 4-5, 9-10. 
REMAND. See Jurisdiction, II, 6, 11, 25. 
REORGANIZATION. See Bankruptcy, 4-5. 
RESCISSION. See Banks, 4. 
RES JUDICATA. See Judgments, 1-7; Jurisdiction, II, 22. 
RESTRAINT OF TRADE. See Antitrust Acts. 
RETROSPECTIVE LAWS. Sce Constitutional Law, I, 1, 4; III, 

1-2; IV, (B), 7; IV, (C), 7; Taxation, I. 
RIGHT OF WAY. See Bankruptcy. 
RULES OF CIVIL PROCEDURE. See Parties, 3. 

1. Requirements of $52 (a) as to findings of fact. Mayo v. 
Canning Co., 310. 

2. Application of Rule 53 (b); reference to Master. McCul- 
lough v. Cosgrave, 634. 

RULES OF COURT. 


1. Amendment of Rule 41 concerning review on certiorari of 
judgments of Court of Claims. P. 701. 

2. Oral Argument. Minority stockholders of corporation which 
is party, denied leave to appear and present oral argument. U. S. 
v. Northern Pacific Ry. Co., 626. 
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RULES OF DECISION ACT. 
Scope. Application. Suits in equity; local statutes of limita- 
tions. Russell vy. Todd, 280. 


SAFETY. 
1. Applicability of safety provisions of state labor law to con- 
struction of postoffice on federal site. Stewart & Co. v. Sadrakula, 
94. 


2. Validity of state statute prohibiting “car over cab” operation 
of motor earriers. WJaurer v. Hamilton, 598. 


SALES TAX. See Constitutional Law, II, 5-7, 12; Taxation, 111, 
1-2. 


SET OFF. See Jurisdiction, I, 3. 
SHERMAN ACT. See Antitrust Acts. 
SHIPS STORES. See Constitutional Law, II, 10-11. 
SIXTEENTH AMENDMENT. See Constitutional Law, V. 
SIZE. See Motor Carrier Act, 1. 
SOVEREIGN IMMUNITY. See Constitutional Law, I, 5-7. 
SPECIAL ASSESSMENTS. Sce Constitutional Law, IV, (B), 11. 
STARE DECISIS. 

Application of doctrine. Helvering v. Hallock, 106. 
STATES. See Waters, 1-2. 
STATUTES. See Constitutional Law; Jurisdiction. 


1. Validity. Private Acts of Congress. Paramino Lumber Co. 
v. Marshall, 370. 


2. Validity. Vagueness. Minnesota v. Probate Court, 270. 

3. Id. Procedural objections based on possible applications not 
passed on by state court, premature. .Jinnesota v. Probate Court, 
270. 

4. Id. Retrospective operation. IJilinois Central R. Co. v. Minne- 
sota, 157. 


5. Construction. Application of legislation to case pending in 
appellate court at time of enactment. Carpenter v. Wabash Ry. 
Co., 23. 


6. Id. Applicability of New York Labor Law to construction 
of postoffice on site acquired by United States. Stewart & Co. v. 
Sadrakula, 94. 
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STATUTES.—Continued. 


7. Administrative Construction. Reénactment without change 
as adoption of administrative construction, organ v. Commis- 
sioner. 73. 

S. Jd. Effeet of non-action by Congress. Helvering v. Hallock, 

106. 

9. Stare Decisis. Effect of doctrine on reéxamination of judicial 
construction of statute. Helvering v. Hallock. 106. 

10. Particular Words. Meaning of “erew.” South Chicago Co. 
v. Bassett. 251. 

11. Jd. Meaning of “inelude.” Minnesota v. Probate Cowrt. 
270. 

12. J. Seope of “sue and be sued.” F. H. A. v. Burr, 242. 

18. Id. Meaning of “law of the United States.” Puerto Rico v. 
Rubert Co., 543. 

STEAMSHIP COMPANIES. Sce Labor Relations Act, 2, 5. 
STOCK. See Banks, 1, 9%: Farm Loan Act. 

SUBPOENA DUCES TECUM. Sce Jurisdiction, II], |. 
SURETIES. Sec Bonds; Taxation, II, 6. 

TARIFF ACTS. Sce Customs Duties. 

TAXATION. See Constitutional Law, I, 3: II, 4-10; IV, (A); IV, 

(B), 5-8; IV, (C). 2-7: IV, (D), 1. 

I. In General. 
Il. Federal Taxation. 

III. State Taxation. 

I. In General. 

Retroactivity. Validity of recomputation. Illinois Central R. 

Co. v. Minnesota, 157. 
Il. Federal Taxation. 

1. Income Tar. Gain. Building erected by lessee as income 
of lessor in year of repossession. Helvering v. Bruun, 461; see also, 
Helvering v. Wood, 637; Helvering v. Center Investment Co.. 639. 

2. Id. Consideration of March 1, 1913 valuation. See JJontrose 
Cemetery Co. v. Commissioner, 622. 


3. Id. Alimony. Distribution to wife from alimony trust as 
taxable income of husband. Helvering v. Fitch, 149. 


4. Id. Trust Income. When trust income taxable to grantor; 
grantor as “owner” within § 22 (a) of 1934 Act; how determined; 
effect of $166. Helvering v. Clifford, 331. 
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TAXATION.—Continued. 

5. Id. Short Term Trust. Section 166 of 1934 Act inapplica- 
ble in absence of power in grantor to revest, though trust be sher* 
term and corpus reverts to him, Helvering v. Wood, 344. 

6. Id. Deductions. Payment in discharge of liability to hank 
on guaranty, made by substitution of new note, not deductible os 
loss. Helve ring v. Price, 409. 

7. Id. Deductions. Obsolescence. Elimination of functionally 
adequate but duplicate plant acquired in merger, not basis of de- 
duction for obsolescence. Real Estate Title Co. v. U. S&., 13. 

S. Assessment. Limitations. Fiduciary return as one making 
two-vear limitation of $275 (a) of 1935 Act applicable. German- 
town Trust Co. v. Commissioner, 304. 

9. Estate Tar. What Property Includible. Property passing 
under power of appointment; power of appointment as “general” 
within Revenue Act of 1926; characterization as “special” by local 
law not controlling. Morgan Vv. Commissioner, 78. 

10. Jd. Transfer as one “intended to take effect in possession 
or enjoyment at or after death” of grantor; construction and 

apphieation of § 302 (c) of Revenue Act of 1926. Helvering 


Hallock, 106. 
III. State Taxation. 

1. Foreign Commerce. New York City tax on sales to vessels 
engaged in foreign commerce of fuel oil manufactured from im- 
ported crude petroleum in bond, invalid as infringement of Con- 
eressional regulation of the commerce. .WeGoldrick v. Gulf Ou 
Corp.. 414. 

2. Interstate Commerce. Validity of New York City tax en 
sales for consumption, and of requirement that seller collect tax, 
as applied to goods delivered after movement in interstate come 
merece. MWeGoldrick v. Berwind-White Co.. 33. MeGoldrick ¥. 
Felt & Tarrant Mfa. Co., 70: MeGoldricl v. Compaanie Generale, 
430. 

3. Id. Buses. Tax on fuel carried by bus for interstate trevel, 
invalid. McCarroll v. Dixie Gi uhound Lines, 176. 

4. Id. Railroads. Validity of formula for taxing earnings frcm 
interchange of freight cars. J///nois Central R. Co. v. Minnesota, 
157. 

5. Id. Validity of formula as affected by fact that railroad with 
little trackage must pay tax though other- with extensive trackage 
may pay none. Jd. 
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TAXATION.—Continued. 

6. Jd. Validity of formula as affected by faet that it does 
not reich railroads not owning or operating lines in State. Zd. 

7. Deposits Tax. Discrimination, State tax on deposits in 
out-ot-state banks at higher rate than on deposits in banks within 
State, valid. Wadden v. Kentucky, 83. 

S. Estate Tax. New York statute requiring inclusion of prop- 
erty in respect of which the decedent exercised after 1930 a limited 
power of appointment created prior thereto, sustained. Whitney 
v. State Tar Comm'n, 530. 

TAX EXEMPT SECURITIES. See Banks, 9-10. 
TELEPHONE AND TELEGRAPH COMPANIES. 


1. Intrastate Rates, Competeney of state authority to establish. 
Bell Tel. Co. v. Pennsylvania Comm'n, 30. 

2. Liability. Breach of Contract. Provisions of contract limit- 
ing liability for negligence fixed maximum recovery, not liquidated 
damages. Western Union Co. v. Nester, 582. 

THREE JUDGE COURT. “ce Jurisdiction, IV, 4-7. 
TITLE. see Bankruptcy, 5. 

TRACKAGE. Sere Constitutional Law, IV, (C). 5. 
TRADE. Sce Constitutional Law, 1V, (D), 2. 
TRUSTS. Sce Taxation, Il, 3-5. 

UNIONS. Sce Labor Relations Act. 


UNITED STATES. ‘Sev Banks, ();; Garnishment. 1-2. 

1. Suits Against. May be brought only by consent given, and 
in courts designated, by statute. U.S. v. Shaw, 495; U.S. v. U.S. 
Fidelity & G. Co., 506. 

9 Td. Cross-claim against United States: when and to what 
extent allowable. Jd. 

3. Id. Immunity not waived by failure to object to jurisdiction 
or to appeal trom judgment. U.S. v. U.S. Fidelity & G. Co., 506. 

4. Id. Immunity of United States in state court from cross- 
claim in excess of set-off not waived by its having taken over 
assets and assumed liabilities of Fleet Corporation. U.S. v. Shaw, 
495. 


5. Id. Bonds. Private user of mails can not sue on postmaster’s 
bond without consent of United States. U.S. v. National Surety 
Corp., 165. 
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UNITED STATES.—Continued. 

6. Property. Jurisdiction. Application of safety regulation in 
New York labor law to construction of postoffice on site ceded to 
United States; application as affected by increased cost of con- 
struction. Stewart & Co. v. Sadrakula, 94. 

7. Agents. Contractor constructing postoffice not instrumental- 
ity of federal government. 7d. 

8. Lability of Agent for damage to private land incident to 
cuthorized navigation improvement. Yearsley v. Ross Construc- 
tion Ce: 1S. 


VENUE. 

1. Federal Courts. Districts. Foreign corporation’s designation 
under state law of agent on whom process could be served was 
consent to be sued in federal courts of that State on cause of 
action arising there. Oklahoma Packing Co. v. Oklahoma Gas 
Co., 4. 

2. Venue for review of Board of Tax Appeals; return filed by 
taxpayer ss one governing venue. Germantown Trust Co. v. 
Commissioner. 304. 


VESSELS. See Constitutional Law, II, 12; Labor Relations Act, 


> 


—). 


WAIVER. xee Jurisdiction, I, 3; VII; Venue, 1. 

1. Jmmunity from Suit. Waiver by Congress of immunity from 
suit in case of federal agencies construed liberally. Federal Hous- 
ing Administration v. Burr, 242; U.S. v. Shaw, 495. 

9. Id. Immunity of United States and Indian Nations from 
suit not waived by official failure to object to jurisdiction or to 
appeal trom judgment. U.S. v. U.S. Fidelity & G. Co., 506. 

3. I7. Immunity from cross-claim in state court in excess of 
set-off not waived by United States. U.S. v. Shaw, 495. 

WATERS. 

1. Allocation between Wyoming and Colorado of waters of 
Laramie River; interpretation of prior decree; that Wyoming 
not injured no defense to Colorado for contempt of decree; cir- 
eumstances in extenuation; Colorado accountable for failure in 
uture to keep diversions within limits fixed by decree. Wyoming 
v. Colorado. 372. 

2. Prior Decree. Special master appointed to inquire and re- 
port «= to condition of Illinois Waterway, ete. Wisconsin v. 


[i] «, SHO. 636. 
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WEIGHT. sce Motor Carrier Act. |. 
WILLS. See Constitutional Law, IV. (B),S. 


WORKMEN'S COMPENSATION. 
l. Lonasho emen's end Harbor Workers’ Act. Coveraae. Em- 
ployee as excepted “member of crew"; finding by deputy com- 
missioner, sustained by evidence, conclusive; evidence sustsimed 
finding that employee was not member of erew. Seuth Chicago 
Co. v. Bassett. 251. 
2. Id. Award. Validity of Aet of Congress authorizing Em- 


Compensation Commission to review award which had 
t 


plovees’ 
Paramino Lumber Co. v. Marshall, 370. 


become final. 








